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Appointment, condition,'296 

Apportionment, rent, xxvi, 889 
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judgment, time, 305 
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Archbishop, Jurisdiction, 47 
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rights of creditors, 845, 868 
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breach of trust, 296 
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magistrate, 194, 395 
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part claim bad, 876 

poUce courts, 148, 204, 895 

pretended, 240 

prisoner, 194, 895 

purchase from client, 48, 248 
299 

remuneration of, 114, 865 

security for cosU, 239, 873 

summary appUcation, 2C3, 404 
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taxation, costs, 58 
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General, xxU 
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credit for deposit, xxxi, 299 

remuneration, 299 

set-oiF, xiv 
Australian lawyers, 848 
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Bail, criminal, 194, 394 
crime, reftisal, 394 
Bailment, by several, '800 
BAmutUFTCY, act of; 27—29, 88 
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debt, 398 
act, trading ceased, 398 
abjudication, 37 
a<!Uudication, advertising, 192 
abjudication, annulling, 227, 

287, 380 
a^ndication, disputing, 288 
adjudication^ felon, 381 
adjudication, obtaining, 85, 287, 

391 
adjudication, reversing, 287 
appeal, 35, 20, 287 831 
arbitration, 157 
arrangements, 54, 160, 265 
arrangements, deed of; 54 
arrest, 186 

arrest, discharge, 227, 404 
assignees, neglect, 186 
assignees, property, 242, 284 
assignee", suing, 897 
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order, assignment of choie 
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267, 888 


action, notice, 87, 141, 168, 


balADoe sheet, S27, 266, 881 


fdaUon back, 266, 271 


180 


oertiflcate, 86, 160, 192, 266, 


reputed ownership, 17, 87, 187, 


order, decree, 121 


404 


888, 884, 892 


CharitieB, Amendment Act, 16 


oertiflcate, eUMMi, 892 


second bankmptcyj 192 






solicitors, 86 


commisBioners, 14r-17 
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substituting debt, 198 


costs, 16 


oertiflciite, diadiAige from 


summoning debtor, 86, 267, 891 


fanprovemenfs, 16 


coBtody, 86 


superseding, 192 


]Mues,16 


certificate, effect of, 86, 892 
certificate, frand, 880 


trader, apothecary, 28 
trader, owner of lands, 192 


proceedings, 14—17 
scheme, 15 


certiiicate, gaming, 227 


trading, time of; 198 


Charity, care of animals, 216 


certificate, grant ^ 86 


nncertiflcated, 288 


cypres, 140^ 


certificate, xecal, 404 


Bargain and sale, 166—167 


1^ ibr, 216, 241, 288, 868 
legacy, pure personalty, 124 


certificate, yoid, 892 


Barratry, 88 


choees in action, assigmnent. 


Barristers, 62, 1^2, 206, 246, 271, 


private fbunder, equity, 867 


Jn8tice,87 


848 


religious, 896 


commisdonen, 86 
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Cheques, crossed, 26, 100, 210 


compromising, 192 


186—141 


stamp, 201, xxvi 


contempt, SBO 


Bastardy order, 96 


Child, custody of; 808 


conyeyance, creditors, 86, 892 


Benefice, charge, 241 


undue influence by parent. 


cpsts, 806, 824 


sequestration, 266, 270 


126 


ooonty court conmiitment, 87, 


Bethell, Sir Richard, xxii 


Chose in action, assignmenV notice, 


78 




87, 141, 168 


court, 287 


866 


•top order, 266 
Church Bundmg Acts, 128, 177 


dealings, 87 


dissenters, 267 


discharge, 160 


Scotland, 21 


Church-rates, 888 


distress, 881 


Bigg's Parliamentary Proceedings, 


Justices, 187 


dividend, neglect to pay, 404 


286, 861 


Cinque ports, 99 


eTidence,28 


Bill of exchange, acceptance, written, 


Clergyman, sequestration, 227, 265 


examination, criminating, 29— 


88—90, 212 


Clerk of tiie peace, 802 
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defending action, 189, 281 


Colony, Judgment, 260 


examination, evidsnoe, 28 


dishonour, notice, 288 


Common, tenancy in, 288, 286 


execution, 227 


fraud, notice, 269 


Composition, creditorf, 819 
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deeds, release of debts, 128 


frandnient preference, 161, 892 


notice of dishonour, 189 


Compromise, ignorance, 291 


ftitnre property, 288 


over-due, equities, 46 


Confesston, prisoner, 289 


lessee, 898 


summaiy .remedy, 99, 806 


Compounding fidony, 88 


liability to, 86 


Bills of sale, fiUng afiidavit, 269 


Confirmation of gift, 126 


lyingin prison, 27—29 


fixtures, 87 


Conspiracy, 88 


mortgage, 881, 882 


Ifrinted lists, 278 


Constables, boroughs, and counties, 


notice to pay, 86 


registration, 46, 87 


116—118, 209 


objects of; 86 


ship, 166 


Contract, consent ad idem, 189 


order and disposition, 187, 192, 
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credit, 889 


888, 884, 881, 892 


168, xxxiv, 886, 866 


custom, evidence, 46 


partner, 160, 192 


Bond, joint, 187 


executed and executory, 187 


payment in Ml, 888 


Borough— English, 66— 68, 190, 248 


foreign, 121 


petitioning creditor, abandoning 


collaterals, 66—68 


frauds, statute, 46, 61 


action, 288 


British l>ank, 289 


goods, 11 


petitioning creditor's debt, 198, 


Building society, mortgage, 896 


part performance, xxvi 


288, 898 


Burial ground, private vaults, 121 


repudiating, 819 


petitioning creditor's debt not 




simple, 8, 181 
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specific performance, 121 


tiading, 898 
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time, esMuoe of, 276 


power, 284 




unilateral, 188 


power to appoint, 161 






proof, 162, 266, 882, 888 


Card cheating,*280 


Conversion, equiuble, 84, 869 


proot; bill, 229 


Carriers, Umited liabUity, 400 


Convictions, wrongful, 269 


proof, double, 186 


non-Uability, 887 


Coparceners, 248, 288 


proof; expunging, 266 


ships, 94, 125 


Copyholds, assignee, admission, fees. 


proof, friendly societies, 228 


Central Criminal Court, 100, 178 


888 


proof, joint and separate, 186, 


Challenging judge, 6 


enfranchisement, 11 


228, 288 


Champerty, 88, 299, 808 


Copyright, assignment, 11 


proof, performing condition, 64 


Chancery, martyrs, iii 


expunging entry, 186 


proof, set-off, 881 


Channell, Baron, 343 


trade marks, 126 


proof, surety, 228 


Charge, benefice, 241 


Coroner, attorney, 289 


prosecution, costs, 388 


equitable, 17 


Corporation, non-liability, 899 


protection, 186 


of debts, effect of, 84 


purohase by, 241 
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Ac, 181, X, xxiv, XXX, xxxyi 
Cost-book companies, 42 
Costa, GTown suits, 99 
GomiM], aathority, 271 
ooiisent,158 
magistrate, 11^4, 890 
Coontecfeitfaig coin, 894 
County Courts, affidaTits, aweaiing, 

77 
amendments, 77 
artlded clerks, 286, 260 
lwnknq>tc3r, non-abatement, 78 
bankruptcy, 87 
taxM of action, 828 
cause from saperior court, ?8 
oertionuri, 74, 76 
commitment, out of Jurisdiction, 

76 
co mmi t men t, warrant, duration, 

78 
costs, judgment by defkult, 70, 

78,218. • 
costs of attorney, agreements 74 
costs, new scale, 74, 188^ 184 
costs, 8, 66, 61, 99, 229, 267, 

282, 810, 826 
deputy Judge, 71 
executions, priority, 76 
liBme covert, acknowledgments, 

79 
high bailiil; suing, xx 
insolvent, xv 

insolvency, non-abatement, 78 
instalments, 76, 218 
interpleader, 168 
interpleader, appeal, 79 
mterpleadel*, security, 79 
Judgment, action on, 78 
Judgment by defkult, 78, 218, 

826 
Judgment by default after notice, 

78, 218 
Judgment, removal, 76, 218 
Jurisdiction, 56 
Jurisdiction, concurrent, 229 
Jurisdiction by consent, 69, 72 
Jorisdiction, excess, 826 
Juror, set-off, 78 
Justices, 877 
mandamus abolished, 76 
metropolitan Jurisdictions, 70, 

72 
new act, 69—80, 207, 218 
notice of defending, 78 
prisons, 79 
prohibition, 76 ' 
removing caose, 74, 76 
rent, claim for, 80 
replevins, 78, 218 
i^evin, bond, remoival, 66 
replevin, removal, 79 
r^evin, security, 78 
security, how taken, 79 
small tenements, 76, 77, 79, 218 
suing Judge, officer, &c, 72 
snmmons out of Jurisdiction, 72 
title, consent, 72, 218 
title to land, 827 
trespass by officer, 78 
venne, changing, 72 
whole cause of actio* i, 65 



County Courts, witness, pri«>ner, 78 
County palatine, 99 
Courts, Jurisdiction, 8 
Covenant, further assurance, 27d 

t^WUnOUj 876. 

running with land, dtf, 8^6 
Creditors, assignment for, 164 
Crimes and dvil injuries, 87 

excuse fbr, 198 
Crown difbts, 242 

lands, 241 
Cunitor, Baron, 177 
Curtesy, 248, 810 
Cypres, 140i 
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Damages, Uquidated, 48, 808 

measure of; 269, 298 
Dart*s vendors, 81—86 
I>ehating societies, x 
DebtHsoUecting societies, 278 
Deed, bUnk in, 128 

custody of, 84 

executionof, 12 

habendum, variation, 6lD, 96 

inrolmen't, 284 

parts of; 190 

rectifying, 161 

n^try, 12, 242, 284, 866 

tiUci remainder-men, 84 

setting aside, 184 
Depo8itl9ns, copies, 896 
Descents, 122, 186, 190, 248 

aUen,248 

attainder, 248 

bastard, 248 

borough, English, 67 

broken, devise to* trustees, 122 

half-blood, 248 

nearest ancestor, 248 

purohase, 248 
Detinue, 189 
Devise, " children," 874 

construction, 149, 160, 192, 868 

conversion, 292 

election, 121, 292 

equity, Jurisdiction, 262 

estate tail, 292 

exoneration of personalty, 868 

fee, 149 

gifVs to class, xi, xii, 874, xiv 

" good of families," 149 

ignorance as to property, 216 

"issue," 874 

Jomt tenants, 190 

lapse, 242 

life and heirs mole, 190 

life, dying without issue, 137 

marriage, 150 

no words of limitation, vii 

parol evidence, 122, 269 

personalty, heirs, 122 

republication, /codicil, 242 

reversion, 292 

survivorship, period of, 160 

trustees, 242, 248, 251 

vesting, time of, 220 

what posses, 242 (see loiff) 
Dilapidations, 801 



Disclaimer, 241 
Discovery, privilege, 297 
Dissenters* chi4)cls, trustees, 68 
Distress, assignor, 9 

exoeasive, 222 

exceptions, 189 

growing crops, 46 

irregularity, 189 

opening windoW) 19 

replevin, 166 

what fbr, 9 

when, 9 

who by, 9 
Divorces, 846 
Domidl, 121, 122 

foreign will, 160 
Dove's trial, 61 
Dower, 191, 248, 889 

equitable esUte, 244 

executory .devise, 248 

mortgage, xviii, 191 

sEift^use, 248 
Drainagei advances, 99, 119 
Drunkenness, crime, 194 



Easement, 98, 260, 800, 819 

drains, 819 

limited right, 800 

surface, support, 98, 260 
Ecclesiastical courts, 208 
EdttcaUon, legal, 141, 144—149, 206 

legal, France, 141-444 
Ejectment, 281 

service, explanation, 40, 41 

staying proceedings, 806 
Elections, parliamentary, 47, 222, 

228,400 
Elegit, effect of; 68 
Ellenborou^ Lord, 846 
Embezzlement, 267, 289 

derkf 280 
Emblements, 11, 202 
EqniUblo esUtes, 10 
Equity Jurisdiction, 40 

Jurisprudence, 890 

legal tide, 262, 274, 298, 869 
Escheat, 190 
Escrow, 802 
EsUtes, legal and equitable, 10 

life, xxvii 

shifting, 167 

what, 10 
Estoppel, 819 
Estovers, common of, 190 
Evidence, attesting witness, 9, 88G 

accomplice, corroborating, 289 

ciroamstantial, 290 

counsel, 800 

counterpart lease, 819 

criminating questions, 28, 29 — 
83 

cross-examination ot affidavit- 
witness, 92 

death, &c. of witness, 189, 289, 
827 

depositions, 189, 289 

direct, 290 

dviiij; (loclnmtion, xiv, 327 
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Evidence, eqaity, 18, 192 

foreign tribunals, 179, 209 
granU of waste, 129 
parol, 122 
parol, devise, 269 
recent poesession, 827 
prodttce, notice, 887 
remuneration of witness, 298 
secondary, 53, 887 
Btaten^ent by prisoner, 21 
subpoena, 268 
voluntary statement, 28 
witness, infidel, 270 
witness, tender of expenses, 45 
9Bb ^' Practice Equity * 
EXAXINATIOK ASSWERS, 8 — 12, 84 

—89, 180, 186—141, 149, 

188—194, 281—291, 887, 

886—895 
distincUons, 61, 68, 97, 112— 

114 
fees. 111, 115 
prizes, 112—114 

EXAHDTATIOK QUESTIONS, 6 — 8, 

181—188, 278—281, 884— 
886 

£ZAlIDrATI02C8, RESULT OF, ii, 112— 

114, 115, xxii, zxx, 808— 
810, 848, 849 

Exchange, 166 

disabiUties, 288, 887 

Execution, baUiTs fees, 158 
ca. sa. after fi. fa., 807 
debt under £20, 402 
discbarge, service, 402 
feme-covert, 264, 408 
goods bound by, 88, 90 
psyment to officer, 226 
order for protection, 408 
release, temporary, 268 
sale after lodged, 210, 212 
actions not surviving to, 886 

Executor, assets quando, 189 
husband's assent, 800 
intesUcy, 284 
plene administravit, 189 
set-off, 228 
staying action, 191 
surviving, 804 
Executory demises, 242 



Factories Act, 174 

False representation, credit, 47 
pretences, 21, 28, 289 

Felony, 198,894- 
civil remedy, 189 

Feme covert, acknowledgment, 215, 
899 
acknowledgments, county court, 

79 
agreement for settlement, 128 
annuity, xiv 
authority of, 801, 820 
ehoses in action, 89, 121, 282 
conveyance, minor, 899 
equity settlement, 84, 89, 186, 
285, 286 



Feme covert, execution, 264, 

270, 408 
executrix, 800 
lunatic, money in court, 898 
maintenance, 285 
pleading, costs, 189 
property of, 67 
protecUon of, 818 
restraining anticipation, 110 
righu and wrongs of; 66 — 69 
separate esUte, 888 
suing alone, 47 
Feoffment, 10 

to uses, 166 
nne and recovery, 186, 140, 166, 

S88 
Fire insurance, duties, 120 
Fire, reward to firemen, 22 
Fisher on mortgages, 194—198 
Fixtures, bill of sale, 87 

incumbent, 801 
Foreign court, 216 
Forfeiture, 12, 19, 188, 241, 810, 
814 
condition, 814 
^ectment, 19 
felony, 810 
money-lands, 188 
relief; 12 
Forgery, 88, 55, 290 
alteration, 88 
intent to defhind, 55 
Fraud, setting aside, terms, 292 
Frauds, sUtute o^ 21, 46, 51, 
88, 90, 222, 256, 262, 274, 
296 
acceptance, 222 

consideration not stated, 88, 90 
debts of another, 256 
names gf parties, 262, 274 
omission of part, 262, 274 
signature by auctioneer, 292 
writing, 820 
writing not alleged, 296 
Free-bench, 190 
Friendly societies, bankruptcy, 228 



Game, right to kUl, 823 
Gaming, bond, 122 

cards, 245, 827 
Gavelkind, 190, 243 
Gift, imperfect, 844 
Gifts to confidential adviten, 84 
Goodrich, Master, 245 
Goods, specific delivery, 210 

warranty, 835, 401 
Grand juries, 28 
Grant on bankers, 281 
Grants, 10 
Gretna-green, 178 
Guardian, accounts opened, 123 

custody of infant, 303 
Guarantee, change of partners, 88, 
90 

consideration, 129, 210, 21 

forbearance to Bue, 222 

partners, 210, 212 
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Hay and straw trade, 179 
Heir, binding, xix 

dealings with, 867 

descent broken, 122 

dying without, 190 
HerediUment, 190 
Highways, certiorari, 827 

dedication, 108, 827 

repairs, 50, 291 

repairs, turnpike, 22 

stopping up, 22 

surveyor, 22, 280 
Homicide, excusable, 88 

Justifiable, 38, 194 

kinds of, 394 
Horse-racing, wager, 157 
Husband, fraud on, 84 

liability, xix, 887 (see /« 
covert^ 
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Illegality, penalty, 154 
Imprisonment, false, 877 
Indoeure, minerals, 260 

severance of surface and mine- 
rals, 93 
wastes, 820 
Income-tax, 120 
Incumbrancers, priority, 370 
Indenture, arrangement, 89 

demurrer, 39 
Indictment, false pretences, 22 
larceny, 290 
pleas, 89 
process, 89 
refusal to plead, 89 
removal of, 99, 178, 268, 828 
value of article, 895 
venue, 22, 28 
what, 39 
Industrial schools, 178 
Infant, crime, 288 
deed, 241 
guardian, 45 
guardians* accounts, 128 
marriage, 99 
power, 241 

religious education, 869 
settlement, 252 
settlement, equity, 215 
Informers, 882 
Injunction, nuisance, 216 

proceedings in foreign court, 

216 
suit for, 85 
timber, cutting, 285^ 
Innkeeper, liability for negligence, 
47, 129 
lien, 821 

negligence, liability, 47, 129 
Inns of court, 206 
Inrolments, sUtute of; 166, 284 
Insolvent, 266 

bill to redeem, 127 
clergyman, 265, 270 
county court, action, 78 
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Insolvent, misdewniption of debt, 
882 

county court procen, xv 

deUvering up preroiaes, 227 

eridence, fiirther, 160 

future atHlnired property, 1 61 

making away with property, 
881 

opposition, 228, 808, 882, 881 

out of custody, 228 

petition, 882 

powers, 228 

protection, 266, 267, 888 

protection, discharge, 227 

protection, residence, 229 

rehearing, 267 

remanding, discharge, 272 

removal, BBS 

residence, 266, 888 

revesting order, 881 

right to sue, 127 

suing, 221 

sniplus, 221, 836 
Insurance companies, 211, 212 

concealment, 189 

iire, alteration of risk, 269 

fire, stock-in-trade, 899 

life by creditor, 128 

life, title to policy, 41 

mortgage, xi 

shipping, 61 
Inter-commoning, 190 
Interesse termini, 189, 166 
Interpleader, 281, 801 

affidavit, 297 

costs, partial success, 64 
Intestacy, administration, 178, 262 
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Jervis, Chief Justice, 171 
Joint Ofmers, lake, rights of, 40 
Joint-stock companies, limited, ii 
Joint-tenancy, 288 

partition, 202, 204 

severance, 166 
Jointure, 190, 244 
Judges, equity, 191 

old and new, 170 
Judgment, action on, 7P, 261 

charge on lands, 40 

charging order, caOs, 42 

docket, entry of, 896 

effect of; 167 
foreign, 261, 292 

heird, debts, 40 

Irish, &c, 846 

municipal corporation, 124 

registry, 24 

removal, 881 

summons, 832 
Jurisdiction, 404 
Juries, gnmd, 177, 194 
Jury, sheriff's fees, 169 
Justices, attorneys, 208 

clerk to, penalties, 230 

informatiou, 276 

protection, 877 

refusal, 828 



Justices, suhig, 239 

summary jurisdiction, 99, 194 

unpaid, 276 
Juvenile offenders, 178, 276 



Landlord, custom of the country, 
820 

distress, bankruptcy, 831 

encroachments, 320 

equitable assignee, 816 

forfeiture,~49 

holding over, 802 

improvements by tenant, 28 

notice to quit, 9 

payment of rent, effect of, 820 

possession of premises, 76, 77 

rent, claim fbr, execution, 80 

rent, mistake, 321, 322 

school, nuisance, 48, 123 

small tenements, 261 

surrender of term, 302 
Lands Clauses Act, 812, 813 
Larceny, 28, 88, 289, 290 

letter appropriated, 66 

notes, money, 231 
Law publications, 338, 347 

societies, 114—116, 207, 240 
Law Students'- Societie8, 132, 

163, xxxiv, 835, 366 
Lawyers, grasping, 132 
Lease, 166 

and release, 166, 167 

assignee, liability of, xvi 

assignment by oAe adminis- 
trator, 191 

assignment by one executor, 
190, 191 

assignment, covenants, 888 

bankruptcy, 893 

by Court of Chancery, 106 

counterpart, execution, 802 

covenants in, 11 

covenants school, 48, 3 23 

deed, 10 

delivery, escrow, 802 

e)iuitable assignment, 315, 870 

farm, 11 

improvements, delivering up, 23 

merger, 396 

mortgage, 368 

power to, 19 

private-house, school, 48, 123 

proviso for cesser, 298 

re-entry, 370 

renewal, 277, 370 

sale, conditions, 389 

settled estates, 106—111 

surrender, 802 

tenant for lifu, 110 

trustees, powers, 107 

underlease, 136, 139 
Legacy, additional, 124 

assent, 321 
^charge on real estate, 124 

charitable, innr»halling, 124 

condition, marriage, 124 

creditors, 294 

debt, satisfaction, 370 



Legacy duty, iii, 48, 294 

duty, India, 122 

duty, money-land, 96 

du^, n^lect, 217 

faifant,iii 

infimt, investing, 96 

of debts, iU 

release, 162 
Legal observer, 272 
Legatee, shares in company, 870 
L^islation, 62 
Libel, affidavit, 180 

pleas, 228 

privileged, 808, 400 

proceedings for, 290, 291 

truth, meetings, 274 
License, revocation, 821 
Lien, attorney, 196 

hire,xviii 
Life, tenant, leases, 110 
Lights, ancient, ii\)unction, 169 
LimiUtions, sUtute, abroad, 89, 91 

accounts, merchants, 89, 91 

acknowledgment, 167, 806 

acknowledgment, agents, 89, 91 

admission, 821 

•* beyond seas," 89, 91 

equitable claims, 816 

fraud, 274 

imprisonment, 89, 91 

Joint-debtors, 89, 91 

part payment by co-contractor, 
89, 91, 217 

part payment. Joint-debtors, 89, 
91, 217 

realty, disabUiUes, 60 

simple contracts, 8 

time after death, 804 
Limited lUbUlty, 176—177, 207, 

209, 211 
Loan societies, 848 
London, orphan's share, 262 
Lords appeal, ii, 18, 246, 287 
Lost note, &c, 199, 226 
Lunacy, disputing, d9'6 _ 
Lunatic asylum, side to^ 66 

conveyance, 241 

lease, 241 

witnesses' remuneration, 17 



H. 



Maintenance, 38 

Malice, action, 298 

Malicious prosecution, 261, 274 

Mandamus, time for application, 231 

Market overt, 224 

Marriage condition, 150 

consent, xxxi, 396 

infant, 99 

registration, 180, 231 

restraining, 60, vii 

Scotland, 178, 240 
Master, injury to servant, 400 

liability, 387 

negligence of fellow-Bervant, 
130, 156, 321 

sub-contractoi, 155 
Masters and workman, 61 
Maxims, 19 



▼ni 



1N»E^ 



Mereantne law, new act, 88—92, 


Mortgage, transfer, 286 


Pooivrate, 291, 829 


210,^212 


truisfer for amaller sum, 191, 


appeal, 882 


Moger, aasignment, 188 


871 


appeal, notice, 282 


equitable and legal, 89 


trustee, no personal liability, 


water-works, 162 


eeutes, 10 


877 


Portions, double, 217 


incombranoes, 188 


trustee^ v^ing order, 126 


satisfaction, 217 


lease, 896 


Mortmain, 241, 288, 868 


Powers, appendant, 168 


mortgage, priority, 896 


Municipal corporation, 124 


childxen,284 


term, 889 


Murder, 194 


execution, 889 


Mmtla,177 


Dlckins, 271 


extra punishment, 167 


llOnends, endosnre, 260 




kinds of; 186, 189, 166 


Mines, reservation of, 41 




new appointment, 140^ 166^ 167 


Misdoneanoar, 198, 894 


N. 


revocation, 140, 166, 167 




PSAOnCB COMMOK Law, 


Mistake, money paid, 49 




abatement, 284, 285 


Money bad and received, 821, 822 


Nations, Uw of; 898 
Nonsuit, verdict, 190 




Moot Ponns, 1, 26, 95, 97, 168, 




xxzix, zlu 


Nuisance, ii^unction, 216 
rate, sewe», 49 
removal, 185, 829 
reversion, 261 


appearance, 886 
arbitration, bankruptcy, 157 


Anbwbbs to, 24, iii, 95, xiv, 
XTiii, 199, 204, xxvi, dlO, 


arbitration, compulsoiy, 824 
arrest, 886 


zxxviii, 888, xllii 


arrest, privilege, 158 


Mortgage, assignee, liability, xvi 




attachment, 825 


assignment for less, 191 




attachment, arbitration, 52 


building society, 895 


0. 


attachment of debts, 158 


dtkargb of; 186 




bailiff's fees, 158 


costs of snit, 898 


^^ A^ A 1 • Jk ^ <• 


contemptt process, 85 


covenant, 200 


Oath, taking, 848 




covenant to pay on pnrcbase of 


Oke's magisterial synopsis, 275* 


costs, bankruptcy, 806, 824 


equity, vii 


Order of court, acUon, 18 


costs, county courts, 8, 55, 61, 


debt, devisee, 24, 96, 252 


Orders in Chancery, 169 


70, 78, 267, 282, 810 


deposit stamp, 822 




costs, money paid into court, 282 


devise, xxzi, 286 




costs, penalUes, 259 


dower, 191 






equitable, deposit, 258 


p^ 


costs, short-hand notes, 21 


equitable interest in real estate, 




death, 8, 284, 886 


815 




delay, twelve months, 8 


equitable, notice, 881 


Pardon, 194 


demurrer, 285 


equitable rent, 815 


Parent, dealings with child, 42 


discovery, 225, 268 


equitable rights, 197, 198 


Parishes, new, 178, 868 


^ectment, sendee, 225 


equity Of redemption, assigned, 


Partner, who, 9 


elegit, effect of, 53 


covenant, xi 


Partnership, bankruptcy, 150, 198 


equitable defences, 301, 824, 


estate, subject to, 24, 96, 252 


community of profit, 154 


345 


foreclosure, sale, 197, 198 


dissolution, 294 


equitable repUcation, 129, 264 


further charge, copyholds, vii 


dissolution, repayment of pre- 


garnishment, 158, 226, 325,379 


insurance, 60, xi 


mium, 125 


garnishment, other proceedings, 


interest, reduction, 258 


execution, 150 


53 


keeping on foot after paid off, 41 


marine insurance, 253 


injunction, 159 


lease, rent, 815, 870 


non-joinder, 189 


inspection, 53, 403 


leaseholds, 888 


renewal of lease, 371 


interpleader, costs, 54 


over-paid, costs, 818 


withdrawing, 258 


interrogatories, 47, 53, 807, 825 


payment o^ 24, 96, 252 


Patents, assignment, 11 


marriage, 235 


power of sale destroyed, 8 


infringement, injunction, 188 


motions, bar, 325 


priority, 888 


injunction, 896 


new trial, 54 


purchase by mortgagor, 896 


notice of objection, 159 


new trial, additional evidence. 


purchasing equity of redemp- 


previous publication, 896 


226 


tion, 816 


seaUng, 294 


new trial, appeal, 159, 264, 887 


reconveyance, dead mortgagee, 


Paterson's Statutes, 198 


new trial, jury, affidavit, 879 


xii,xv 


Paup^, irremovable, 291 


nonsuit, 190 


reconveyance stamp, xix 


lunatic, 231, 828, 329, 882 


nonsuit, or verdict, 9 


repurchase by mortgagor, 252 


settlenrent, rates, 329, 881 


not guilty, 8 


retrospective account, 41. 


Pawnbrokers, new act, 25 


order to stop payment, 404 


sale, 197, 198 


Peerages, life, 14 


payment into court, 262, 887 


sale, foreclosure, 185, 140 


Penalties, costs, 259 


plea, noigoinder, 189 




Penalty, 308 


plea, puis darrein, continuance, 


sale to mortgagor, 252 


liquidated damages, 48 


188, 189 


selling, 884 


putt, Baron, 170 


plea, policy, 387 


successive foreclosures, 92 


Pleas, kinds of, 235 


pleading, 234—286 


tacking judgment, 186, 141 


Perpetuities, iu, 69, 137 


pleading, time, vacation, 226 


tacking priority, 191 


Pledge, action, 188 


revivor, 8 


tacking simple contract, 41, 188 


Police, counties and borongh.% 116 — 


security for costs, 189 


to sell and pay off, 871 


118, 202 


summons, concurrent, 9 
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Pbactigb, CoMMOir Law. 


PxiAcncB, Equitt. 


Public company, sdra fiudas, 20; 50 


wiminoiM, aerrioe abroad, 886 


parties, nominal,' striking out, 


54, 264, 807, 880 


tender, 119 


258 


secretary, no approval by share- 


trial befora sheriff, 808 


parties out of oonntiy, 258 


holders, 49 


trial in County Court, 78 


pauper, 818 


shareholders, lUbiHty, 401 


trial, neglect to prooMd to, 886 


petition, costs, 128 


transfer of sltares, 595 


trial, notioe o^ mistake in, 64 


plea, 890 


transfJBr, producing deed, 50 


trial, time, 226 




winding ug, 151, 152, 187, 254, 


twelve months' deUy, 189 


pro confesso, 285 


267, 294, 816, 876 


Tenoe, charge, 265 


pro confosso, absconding, 45 


winding up, call, 289 


witnesses oidered out of court, 


production of documents, 85, 


winding up, costs, 152 


227 


127, 258, 298, 819, 875, 898 


Public Health Act, 23, 155, 230, 


PKiioncx, EQUtrr, 




268, 729, 880 


aooonnts, 891 


teetion,98 


geoeral rate, 51 




receiver, 817 


privy, 51 


administration, sidt,. sUying 


re-hearing, 184, 899 




proceedings, 297 


re-hearing, not allowed, 28 


Purehase, Joint, 285 


affidavit in foreign language, 44 


repUcation, 891 




affidavits, knowledge, 85 


replication, enlarging time, 127 






security for costs, 98, 128, 297, 


R. 




818 




service, 876, 899 




answer, form of, 890 


service abroad, 875 


Railway and cinal traffic, 180, 186, 


answer insufficient, 297 


special case, 185 


804, 828, 401 


answer on paper, 221 


suying creditor's action, 191 


Beal property law, 165-168, 241— 


answer, time for, 18 


substituted service, 128 


244 


appeal, pauper 44 


suit, steps in, 890, 891 


Receiver, stolen goods, 88 


bill, account, 140 


witness, oral, 298 


winding up, 254 


brief, form of; 891 


written oopy, bill, 191 


Reformatories, 178, 275 


certificate, varying, 257, 297 


Precedents in conveyancing, 185, 


Registration of tiUes, 69 


chamber business, 45, 169, 817 


888 


Registry of deeds, Ac., 12, 854, 860 


derk of records, writs, 192 


Principles and accessories, 87 




copy bill, written, 85 


Prisoner, commitment, 894 


contingent, 89 


costs, 875 


discharge of; 894 


toheinilO 


costs, incumbrancers' suit, 89& 


retaking, 274 




costo of rating charge, 44 


Prisons, sUte of; 272 


Rent, apportionment, 889 


costs, trustees, 897 


Prise, sale o^ 400 


cha^ entry, and repair of 
premises, 48 


costs, two suits, 818 




costs, what allowed, 297 


Promissory note, lost, 199, 226 


Rent- seek term, 885 


decree, charging order, 121 




Replevbi, 218 


decree, enforcing, 891 


Property, classes of, 10 


bond, removal, 55 


decree, enrolling, 192, 257 


transfer of, 10 


County Court, 78, 79 


demurrer^ and answer, 44, 890 


Proxies, stamps on, 177 . 


wrongful taking*, 155 


dismissing bill, 45, 127 


Public company, abandoned, 804 


Reports, "regular," 62 


dismissing bill, costs, 898 


bankruptcy, 187, 254, 883 


Representations, 295 


evidence, 85, 192, 258, 898 


calls, 804 


enforcing, 217 


evidence, affidavits, 18 


calls, fhiud, 51 


falM, 801 


evidence, cross - examinatbn, 


call, specialty, 254 


Reversioner, rights of, 123 


' 127, 221, 258 


compensation, tenant, 50 


Romilly, Sir Samuel, 206 


evidence, enlarging time, 127, 


oontribatory, 125, 151, 218 




298 


cost-book, mines, 21, 42 




heir, issue, 221 


costo of investments, 42, 48 




infiuit, guardian, 45 


director interested in contract, 


S. 


injoncdon, 188, 184, 191, 285, 


49 




817, 818 


execution, shareholder, 20. 50, 


Sales of setUed estates, 105 


ii^onction, answer, affidavit, 


54, 226, 264, 807, 825, 879, 


Saturday half-hoUday, 114, 345 


818 


880, 400 


Savings banks, 209 


ii^nnction, notice of; 191 


fbrfeiture of shares, 294, 822 


Sawani, James, 278 


faiquiries,891 


firaudnlent representation, 151 


ScintiUa juris, 167 


interplesder, affidavit, 298 


limited liability, 62, 99, 175— 


Servant, dismissal, 48 


inspection, 890 


177, 207, 209, 211 


Sessions, petty, 179 


interrogatories, plaintUK 285, 




Set-off, executor, 228 


890 


moneys borrowed by directors. 


Settled estates, leases and sal&s 


issae,141 


125 


105, 111, 196, 209, 214, 286 


imoe, heir, 875 


parol contract, 46 


Settlement, advancement, 48 


issue, new trial, 875 


powers of directors, 872 


advances, satUfaction, 152 


moneys, out of court, 169 


provisional committee-men, lia- 


after acquired property, 125 


motion for decree, 285, 891 


bility, 401 


construction of, 296 


next friend, 890 


provisional committee, power of, 


equity to, 84 


psrties to suit, 152, 221 


180 


estate of trustee, 255 


parties, assignees of bankrupt, 


receiver, 254 


form of; 816 


297 


regUtration, 822, 878 


future property, 152 
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Settlement, infknt, 215, 262 

policy, bonus, 162 

poit nnptUI, 869 

realty, 283 

voluntary, 184 

younger children, portions, 889 
Sewen* rate, 49 
Shaw, on elections, 860 
Shelley's case, 10 
Sheriff, fseB, jury, 169 
Shipping, asdgnment, 8ecurlty,^262 

average, 126, 804 

billoflading, 9, 20, 99 

bill of sale for advances, 156 

charter-party, alteration, 878 

collision, liabiUty, 20, 61, 165, 
156, 228, 816, 822 

dangerous goods, 166 

frdght,20 

freight assigned,^262 

freight, assignment before earned, 
65 

Incapacitated seamen, 20 

insurance, 129 

insurance, interest, 51 

insurance, pleas, 887 

lading, bill of; 9, 20, 99 

loss, liability, 94, 828 

loss, value of ship, 126 

passengers' act, 828 

pilot, 228 

registry, 66 

repairs, 212 

repairs, home port, 89 

sale in foreign port, 167, 804 

salvage, 20 

seamen's wages, 20 

wages, loss of ship, 61 
Slander, privileged, 402 

special damage, 262 

verbal, 290, 291 
Slavery, 898 
Smoke, abatement, 178 
Soldier, arrest, 16 
Solicitor (see attorney/) 
Solicitor- General, xzii 
Sovereign, injury to, 898 
Specific performance, 285 

covenant, 278 

deUy, 277 

foreign contract, 121 

lease, renewal, 277 

parol part, 63 

part of agreement, 48, 12J 

partial execution, 48, 1^1 
Spring-guns, 400 
Stamp duties, 177 

Statutes (19 & 20 Vic), 26, 6*9 — 
80, 88—92, 99n-101, 106— 
111, 116—120, 173—180, 
209—215 

construction, 816, 879, 890 

local and personal, 86 

old, abolished, 209 

private, 86 

public, 86 
Stolen goods, action, 224 

property, possession, 290 

property, receiving,' 290) 

property, restitution, 189 
Stop-order, fund in court, 266, 384 
Succession duty, 48, 224, 888 



Sngden's vendors, 81 

SUKMABT OF DbOISIOKS, 17—28, 

89^55, 92—96, 121—181, 
149^168, 188—188, 215— 
232, 261 — 269, 291 — 808, 
814—835, 867—882, 896, 4 
Sunday, receipt, 310 
Surety, alteration in office, 94, 224 
composition, 202 
discharge by mistake, 262 
non-execution by oo-suiety, 

306 
office, limited time, 94, 224 
paying off debt, 266 
right to securities, 88, 90, 212 
Suigeon, unqualified, 154 
Swindling banks, &c, xliv 



T. 

Tail, conveyance, 288 

male, general, 190 

special, 190 
Tenants in common, 186, 189 
Tender, condition, 190 
Thelusson Act, 164 
Threatening letters, 894 
Tickets of leave, 272, 273, 848 
Timber, ornamental, 286 

sale of, by court, 108 
Tithe, modus, occupiers, 878 

registraaon, 842, 363 — 866 

rent-charge, distress, 21 

statute of limitations, 162 
Trad^-marks, uses of; 126 
Trade, restraint, 268, 286 
Trading in another's name, 62 
Transportation, returmng from, 394 
Treason, 898 

Treasure trove, xxvi, xxvii 
Trespass, abuse of authority, 189 
Trespasser, ix^ury to, 400 
Trover, 281 

conversion, 188, 224 

demand, 188 

first step, 188 

wrongful distress, 46 
Truck Act, 830 

batteiy, colliers, 62 
Trusts, breach, criminal, 274 

breach, suing, 162 

criminal appropriation, 62 

declaration of; 267 

executed and executory, 136 

precatory ward, 256 

resulting, 286, 817 

resulting, voluntary, 267 

revocation, 817 

transfer of property, 257 

Toluntary, 844 
Trustees' Act, chambers, 170 
Trustees, breach of trust, 126 

breach of trust, interest, 216 

devise, estate, 243, 251 

disclaimer, conveying, 92 

duty, outstanding property, 17 

esUte of, 239, 255 

exchange, power to, 238 

liabiUty, 140 

lunatic, 126 



Trustees, lunatic, vesting order, 12a 

making profit, 216 

mortgage, vesting order, 126 

new, 878, 874 

new, additional, 219 

new, vesting order, 124 

payments by, 219, 878 

power to seU, 288, 811 

relief, 286 

reUefcosts,184,817 

retiring, 316 

tranafisr of funds into name of 
intended new trustee, 126 

vesting order, heir, disclaimer^ 
219 
Turnpike toll ledaoed, 268 



U. 



Undue infiaence, parent, 126, 875 
Use and occupation, xiv 
Uses, 166, 167 

appointment, 190 

devise, 242 

shifting, 167 

springing, 241 

statute of, 166 
Usury, 242 



Vagrants, 880 

Vendors and purchasers, 8, 276, 

278, 811 
compensation, 277 
oon<Utions of sale, 8, 6 
contract for sale, names of 

parties, 8 
debts charged, 84 
doubtful tide, 248—260 
execution of deed, 12 
expenses of sale, 889 
fee, farm-rent, title, 6 
frauds, statute of; acceptances, 

222 
interest, 276 

leaseholds, conditions, 889 
mortgage, sale, 844 
notice to complete, 276 
offer and acceptance, 8 — 6 
parol, part of agreement, 68 
part performance, 11 
purchase by parent, 34 
purchase by solicitor, 248 
purchaser's duties, 12 
pnrchase-money in court, 277 
purchase-money, application of, 

84, 138, 140 
rescinding contract, 277 
sale, by executors, 136, 137, 

140 
sale free from incumbrances, 

872 
specific perfonnance, 277 
surrender, expense of, xxxi 
tenancy, inquiry, 284 
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VeodofB and purduseni tenant for 
Bft, mtticted ftom MlUng, 
66 
titla dpeda, exmnfaing inooon- 

trjr, S89 
t mrteea , poww to adl, 811 
npiigiiad a^raenoit) zxri 
waiTer of title, 813 
Tenna,18« 

change, 265 
Ycrnlam aode^, 886 
Yolttntazy oonTeyanoei, 60, S42, 
817,844 
deed, vntnuulbfnd stock, 48 
gift, 817 
aettknient, 184, S20, 266, 267, 

846,869 
letttement, stock, 266 



W. 

Wager, hors^radng, 157 
Warranty, goods, 886, 401 
Waste, tenant for life, 140 

nnimpeachaMa, 44 

property ot, 129 
Watercourse, rights to, 805 
Watson, Bacon, 170 
Weii^ts and measnres, 224 

inspector, 162 
^nikins, Seijeant, 889—842 
Will, alteration, 12 

attesUtion, 126, 284 

constraotion of, 192, 817 

eetablishing issue, 221 

ezecatUm, 12, 817 

execntion in pressnce of wit- 
,92 



lapse, residue, 817 
new act, 288, 888 
part after sigoatore, 224 
republication, codicil, 220 
rerocation, 12, 879, 888 
rsTOcation by snbseqnent »»- 

soranoe, 126 
rerocation, contract for sale, 89 
rerocation, mistat e, 161 
who may make, 12 

Willianis, on pleading, 288 

Winding up, contributories, 42 
foes, 42 

Witness, conduct-money, 238, 268 
cross-examination, 240 
depositions, 289 

Worti^, Stuart, xxii, 270 
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MOOT POINTS. 



No. 90.— Bonlnipt Law ConsoUdaiion Act, 1849, 
9ectum 120. 
A sninmona was issued under the above Section 
against A. B., when the person employed to serve 
the summons attended A. B. for Uiat purpose, he 
was told by him that his christian name was D., 
and previously to serving the summons he altered 
the original and copy. Did such alteratipn affect 
the validity of the service? Fbbd. Smtth. 

No. 91.— Fb2tintarjf SeHlemeiU—Bankrvptcy^lnsol'' 
ninety. 

A. being entitled to a reversionary interest in 
£20,000 in 1850, made a settlement of it in favor 
of his children ; at the time of the settlement being 
made, A. was, and still is a trader, he however 
was, and still is solvent. Is this settlement liable to 
be impeached by any future bankruptcy or insol- 
vencjr? FsBD. Smtts* 

No. 92. — Mortgagor — /nntraactf. 

A. mortgages premises to B., and covenants to 
insure them in their joint names against damsge by 
fire in a sum equal to two-thirds of their foil value. 
The buildings being already insured for an amount 
equal to that covenanted for, and the premium and 
duty being paid up for the current year, the policy 
u not altered, but remains in the name (^ the 
mortgagor only. Part of the premises ^ure subse- 
quently destroyed by fire, and default having been 
made in payment of the principal and interest 
monies on die day provided for payment by the 
mortgage deed, and the mortgagee being in posses- 
sion of the premises under such proviso, will A., the 
mortgagor, have a sufiident interest in the policy 
to enable him to sue for, and take the benefit of 
such, insurance. This point is raised on the ground 
that a mortgage at law being considered as an 
absolute conveyance or assignment, as the case may 
be subject to a condition for re-conveyance or re- 
assignment on a certain given event, namely, the 
payment of the principal and interest monies, and 
not simply an interest in land of a personal nature 
as recognised by the Court of Chancery. 

£. B. Jaqitbs (Handsworth). 
No. 98.— WiU—Rutraint (\f Marriage. 

Land together with a legacy of personalty is be- 
queathed to a daughter, upon whose death or mar- 
riage^ it is to be sold and divided between other 
children of the testator. <iy. Is the last condition 
void as having a tendency to restrain marriage ? 
B. J. J. (Liverpool). 
No. 94. — Fermor acquiring fee. 

The reversioner in fee of a term of 1000 years 
is not known. 200 years have expired, and the 



lessee is desirous of obtaining the fee. What steps 
must he take in furtherance of this view? 

B. J. J. (Liverpool). 

No. 96. — Legacg duty. 

By the will of A., £700 is directed to be laid out 
in the purchase of long leasehold or fireehold pro- 
perty in trust, to allow B. to receive the rents for 
life, at his death to be sold, and the proceeds to fidl 
into the residue of the personal estate of the testator^ 
to be then divided between his children. Qy. is B. 
liable to legacy duty ? And if so, can it be paid out 
of the £700, and thus lessen the amount to be in- 
vested? B. J. J. (liverpool). 
No. 96.— Non-Claim— Statute of Limitation. 

A. being entitled to six fireehold houses in fee 
dies intestate in 1829, levnng two sons and four 
daughters, the eldest son then being eighteen years 
of ag^; after the death of A. the rent of each house 
was set apart for each child's maintenance by the 
relations of A., and on the children attaining their 
respective ages they each took possession ot the 
house, the rent of which had been previously 
applied for their support. This state of things 
continued firom the death of A. in 1829, till within 
a very few months since, covering a period of more 
than twenty years. The eldest son lately recovered 
possession of three of the houses by ejectment, no 
appearance having been put in, and now threatens 
to get possession of the other two in the same 
manner. His sisters are much concerned at his 
conduct, and the question to be " determined is, 
whether considering the brothers and sisters of 
the eldest son have been in undisturbed possession 
more than twenty years, that does not bar his right 
to recover. The difficulty is, however, that when 
.his rights first accrued in 1829, he was an infimt, 
and therefore not in a position to assert his claim, 
and it is feared that the 16 sec. of 8 & 4 Wm. 4, o. 
27, gives to him under the circumstances, ten years 
in addition to assert his claim. But the section is so 
extremely ambiguous and crabbed that the mooter 
would like another opinion on the point. 

J. G. B EDtnN. 

No. 97. — Right to sue wider Covenant. 
A. mortgages to B., and. afterwards sells the 
equity to C, who takes the burden of the mortgage. 
C. gives notice to B. of the purchase of the equity, 
and B. then calls in his money. C. does not pay it, 
and B. sells under his power of sale. The property 
does not realise the amount of the mortgage, and it 
is now desired to know'whether B. can sue A., the 
mortgagor, for the balance on his covenant to pay, 
or whether his only claim is against C. If B. can 
recover against A'.,' no doubt he (A.) would have a 
right against C, but that is not the point at issue. 

J. G. B. Edwin. 
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No. 9S,^ Devise (without words of Limitation) 

Construction of, 
A testator made his will in the following terms : 
'^This is my desire, that my body shall have a 
christian burial ; and I give and bequeath to my 
dear wife the dwelling houses and bakehouse attached 
thereto, also nine houses (in the several occupations 
therein mentioned). And I do hereby leave my 
wife sole executrix, and at her death, what property 
to be left, to be equally divided among my children." 
What estate does testator's wife take in the property 
devised? The 1 Vic. c. 26, enacts: "that where 
any real estate shall be devised to any person, 
without words of limitation, such' devise shall be 
construed to pass the fee simple, or other the whole 
estate or interest which the testator had power to 
dispose of by will, in such real estate, unless a con- 
trary intention shall appear by the will.'* The 
clause directing that "at her (the wife's) death, 
what property should be left, to be equally divided 
among his children," may appear at first sight to 
imply such a contrary intention — but the onus 
prohandi at all events lies, upon the person 
seeking to establish the restriction. And in the 
mooter's humble opinion, the fact of the clause in 
question immediately following the appointment of 
the wife as executrix, afibrds a strong inference, that 
testator's allusion was to his personal property (not 
expressly mentioned in the will) and that the words 
** what should he fc/l, ^.," refer simply to the ordi- 
nary disbursements for debts, funer^, and testa- 
mentary expenses, consequent upon the acceptance 
of executorship with assets, and, even considering 
the clause in question by itself, without reference to 
the appointment of wife as executrix, it is difficult to 
see, how it can restrict the operation of the previous 
devise ; for the words " what is left» &c." impliedly 
give a power of alienation quite inconsistent with 
an estate for life, unless a power of appointment is 
appendant to it — but a power of appointment must 
be given in express terms, and cannot (from its 
nature) arise by implication. The mooter is of 
opinion, therefore, that the widow takes a fee-simple, 
but it would be satisfactory to him to hear other 
opinions. A. L. Trotmax. 

No. 99. — FurHier charge of copyholds — How 
effected. 
A. sometime back executed a mortgage of copy- 
holds, by conditional surrender (in the usual form). 
The mortgagee has first advanced a further sum, 
and the question has arisen, in what shape the 
security for the further advance is to be framed ? 
Perhaps some of our correspondents have met with 
such a case, and can give me the desired informa- 
tion. In the present case, the mortgagee neglected 
to take admittance under the original mortgage — 



and hence arises the additional question — whether 
a memorandum of further charge upon the equity of 
redemption, followed by the admittance of the mort- 
gagee, will be sufficient; in other words, will such an 
admittance (if taken) have relation back to the con- 
ditional surrender. A. L. Tbotman. 
No. 100. — Entail^ Limitation^ j-c. 
By indentures of settlement dated in 1790 executed 
previous to the marriage of A. and B.. certain 
hereditaments the estates of A. were limited after 
tlie solemnization of the said marriage to the use o^ 
A. and his assigns for 'life; remainder to trustees 
during the lifetime of A, to preserve contingent 
uses ; remainder to the use of the heirs of the body 
of B., the intended wife by A., the intended hus- 
band, laf\-fully begotten or to be begotten; re- 
mainder to the use of A., his heirs and assigns for 
ever. A. died in the lifetime of B., lea\'ing a son 
and several daughters by her him surviving. A. by 
will devised the said hereditaments to trustees upon 
trust to suffer his wife B. to take the rents thereof 
for her life, and after her decease upon trust for 
his son C, and the heirs of his body lawfully 
begotten. And after a specific devise not affecting 
the said hereditaments, the said will says : ^^ as to 
for and concerning all other my real and personal 
estates, whatsoever and wheresoever upon trust for 
my six daughters, their heirs, executors, admiiiis^ 
trators, and assigns respectively, according to the 
nature and tenure thereof share «nd share alike as 
tenants in common." 

Qy. What estate did C. take in the said heredita« 
ments under the said settlement and will, or either 
of them, and what should he do to enable himself to 
make a title to a purchaser, and state authorities ? 

J. J. (N. C. E.). 

No. 78. — Contingent Remainders 

(vol. ii, pp. xliii, 417). 

[As there was a mistake in this point, we now insert 

a correct statement, the words in italics were 

omitted]. 

If an estate be limited to A. for life, with re- 
mainder to the unborn sons of C. in fee, and A. dies 
before C. has issue, as a contingent remaiiuler, must 
either rest as a remainder during the particular 
estate (or as an estate in possession) at its deter- 
mination, And oannot romain in contingency after 
the latter period (Steph. Com. Bk. 11, p. 815), and 
as 8 & 9 Vic. c. 106, s. 8, appears to make provision 
only in cases of fbrfeiture, surrender, and merger, 
and not the death of the particular tenant. Are not, 
therefore, the issues of C. born after A.'s decease 
entirely barred from any benefit under the limita- 
tion, and will not the estate so limited under the 
above circumstances revert to the grantor ? 

A Subscriber. 
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ViENDORS AND PURCHASERS, 
(vol. ii. pp. 133—185, 32a--332, ^01). 

CONDITIONS OF SXLE.Sub-mortgage des- 
troying power of sale in origin(d mortgage— Special 
conditions of sale should he clearly expressed.-^We 
hare here another illustration of the necessity for 
more care than is usually displayed being taken in 
the framing of conditions of sale (see yol. ii. p. 401), 
and involving also a point of considerable importance 
in the law of mortgages inasmuch as it is questioned 
whether, when a mortgagee sub-mortgsges, his 
powor of Rale is not gone ; a point which we should 
not have thought doubttul, so far as such mortgagee 
is concerned; it was not doubted he was com- 
petent to transfer it to his sub-mortgagee, nor is 
judgment of V. C. Kindersley opposed to the 
latter conclusion. The facts were simply these. 
Cox mortgaged to Price for £1,000 vrith the usual 
power of sale ; Price sub-mortgaged this to Nowell 
for £550, with a declaration that on default, Nowell 
might exercise the power of sale in the original 
mortgage. Subsequently, Nowell purchased from 
Prioe, releasbg his £550 and paying £450 more, 
and thereupon Price conveyed to Nowell in fee 
the premises comprised in the original mortgage 
deed discharged from all equity of redemption in 
respect of both mortgaged securities. Nowell being 
dead his estates were put up to sale with the follow- 
ing condition: "It appears on the abstract that in 
the year 1846 one John Cox (the then owner of the 
property) mortgaged it to William Price in fee, for 
securing £1,000, with a power of sale ; and that in 
the year 1851 Price transferred the security to 
PhOip Nowell, the testator, for securing £550 ; and 
that in the year 1852 Price, in exercise of his power 
of sale, sold the premises to Philip Nowell for the 
sum of £1,000, the amount of his original mortgage. 
The purchasers shall admit that this sale was well 
made under the power in the mortgage deed, 
although the mortgagor or his assignees (in case he 
was then bankrupt or insolvent) did not concur 
therein." The V. C. said : '' It appears to me that 
the purchaser ought not to be bound by these 
conditions in the sense in which it is contended he 
should be bound. I wish it to be understood that 
there is no reaso^n to suppose any improper motive 
on the part of the vendors ; bu^ if the intention was 
that the purchaser should take independently of 
any question whether there was any power of sale 
at all in Price, the lanpuge would have been 
diflerent. It appears t^ me, in point of fact, that by 
the deed by which Price transferred his security, 
although he did not profess in express terms to 
transfer the power of sale, yet he did say that 
Nowell nu^ht exercise ^e power of sale in Price. 



But this is not referred to in these conditions of sale, 
and what the effect of it is I need not now com-ider ; 
nor need I consider what the effect of a simple 
transfer by way of mortgage would be, whether it 
would have the effect of transferring the power of 
sale, or of destroying or suspending it. What t 
have to consider is, what would any person looking 
at this condition suppose to be the olyection he vas 
to be precluded from making. He would be led to 
suppose, that at the time when Price purported to 
exercise his power of sale he had in him a power of 
sale, and that the purchaser was not to take any 
objection on the ground that when Price exercised 
that power the mortgagor or his assigns "^d not 
concur in the sal«. That is what the language of 
that condition would lead a purchaser to look at ; it 
draws away his attention from anything like a 
question whether there was a power of sale at all, 
and it assumes a power of sale. The language used 
leads to an inference that the only objection was 
that the mortgagor or his .assigns did not concur. 
Now, under these circumstances, and attending to 
the principle, which is beyond all doubt, that when- 
ever a purchaser is to be precluded from his rights 
by a special condition, that special condition ought 
to be expressed in such language as clearly to shew 
what it was, and consistently with that principle, 
I cannot hold the purchaser bound to admit that 
there was a good and valid power of sale. I do not 
go into the question whether there was any power 
of sale at all, and it would be difficult to maintain it 
in the &de of that clause. His Honour decided 
that the purchaser was to be discharged from his 
purchase, and was to have his costs, if that was the 
usual order. If there was any doubt about the 
practice as to costs in such a case, his Honour would 
give the purchaser his costs " (Cruse v. Nowell). 

CONTRACT FOR SALE.— JVam« of parties to 
corUract appearing — Offer not unconditionally accepted 
before retractation — Oral acceptance sufficient, — ^The 
following case involves two questions of practical 
importance in the law of vendors and purchasers. 
The first is as to the necessity of the name of a 
vendor appearing in a contract for sale, which, 
however, is seldom the case where auctioneers are 
allowed to draw up the form of contract ; 2ndly, 
the right of retracting an offer for purchase or 
sale, where such offer is not unconditionally 
accepted, as to which last point we also refer to 
vol. ii. p. 133. It appeared Uiat the vendor's agent 
(Beadell) discussed the terms of an agreement for 
a lease with the intended lessee, the defendant 
(Willington), and the following memorandum was 
signed by the defendant : *^ Mortival's Farm, 
Takely ; rent £300 per annum, to commence from 
Michaelmas, 1855 i lease for 21 years, from Michael* 
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mas, 1855; covenants, to farm according to the 
five-conrse system of husbandry— to have the pri- 
vilege of selling off hay, but not straw or roots, 
upon bringing back an equivalent, either in good 
rotten dung or other artificial manure of equal value 
— ^to pay for the tiUages, fallows, and hay. The 
fixtures on farm^ homestead, in the house and 
premises) and the iron hurdles, by valuation, 
according to the custom of the country. To keep 
and leave the premises in good tenantable repair, 
the landlord finding rough timber, bricks, and 
lime. All other usual covenants to be contained 
and embodied in the lease which is to be prepared 
and signed, and the amount of valuation paid before 
entry. 

(8igned) " Josei^ Wellington. 

It will be seen that the vendor's name was not 
mentioned; subsequently, Beadell wrote to the 
defendant, saying that he hoped to have the agree- 
ment ready by the next Monday, and defendant 
answered by referring to a party on his behalf to 
take the valuation, which was afterwards made. 
Subsequently, Willington informed Beadell that he 
did not like the place and could not take it, and 
offered £30 to put an end to the contract, which 
was not accepted. On the 25th of Feb., WiUuigton 
wrote to Beadell saying that he begged to withdraw 
the memorandum he, Beadel, affected to consider 
a contract for a lease on his part, inasmuch as the 
plaintiff had never consented to accept him as 
tenant; and the terms not having been arranged 
he returned the draft lease, which contained clauses 
he -could never assent to. The vendors then filed 
a bill for specific performance, to which the defend- 
ant demurred for want of equity, and Y. C. Ein- 
dersley held that there was a sufficient reference to 
an agreement signed by W. in his letters, especially 
that of the 25th of Feb., irat that the defendant had 
made an offer only,* which had not been imcondi- 
tionally accepted prior to the redssion, and there- 
fore, the demurrer was allowed On this point, but 
over-ruled on the former one (Warner v. Willing- 
ton, Week. Rep. 1855-6, p. 531), V. C. Kindersley 
in his judgment observed, that the first ground 
of demurrer was, that a memorandum, in order to 
constitute an agreement, must contain the names of 
the persons contracting, or their agents ; and as- 
suming that the memorandum set forth in the fourth 
paragraph of the bill would have been a complete 
agreement, had it stated the name of the plaintiff 
or his agent, the omission of such a statement was 
fatal to the plaintiff's case. He admitted the cor- 
rectness of the general rule, that in order to con- 
stitute a valid agreement, the names of the 
contracting parties must both appear; and he 
referred to the case of Champion v. Plummer 



(1 Bos. and Pul. K. R. 252). He considereii that 
tiiere was a sufficient inference that Willington was 
to be the lessee ; but he did not concur with the 
contention of the plaintiff*,, upon the authority of 
Coleman, v. Upeot (5 Yin. Ab. 527), referred to in 
Sugden's Yend. and Pur. Con. and Prac. Yiew, 81, 
that the presence of the names of both of the con- 
tracting parties was not necessary. He considered, 
however, that the plaintiff rightiy contended that, 
admitting the general rule, still an agreement not 
containing the name of the buyer and seller might 
be made out by connecting it with some oth^r 
document upon which the name appeared, supposing 
such oth«r document aad the memorandum to be 
connected by dear reference. The question there- 
fore was, whether in this case there was any other 
document snfficientiy referring to the memorandum. 
He did not connder Beadell's letter, set forth in the 
sixth paragraph of the bill, to be sufficient, whether 
taken alone or with the answer set forth in the 
seventh paragraph; but he considered that the 
letter of the 25th of February, 1856, set forth in the 
13th paragraph of the bill, and containing the 
expression *^I beg to withdraw the memorandum 
you affect to consider a contract on my part for a 
lease of the Frogs Hall Tavern," did sufficiently 
refer to the memorandum ; and although in that 
letter Willington refused! to complete, his Honour 
still considered that, assuming the memorandum to 
be a good agreement, excepting that it was wanting 
in the name of the intended lessee, that defect 
was supplied by the letter of the 26th of February, 
1856 ; and he referred to the cases of Western v. 
Russell (3 Yes. and B. 187) ; Allen v. Bennett 
(3 Taun. 169) ; Yerlander v. Codd, Tur. and Rusa. 
353. On the first ground therefore the demurrer 
failed. But the demurring party also contended 
that the memorandum was an offer only, and not an 
agreement. The rule was that in the case of aa 
offer, the person making it might retract, in case of 
an agreement he could not retract: the question, 
therefore, was, did this memorandum constitute an 
agreement, or was it an offer— a mere proposal. He 
did not think that the memorandum itself imported 
an agreement. Had there been then a sufficient 
acceptance before withdrawal? The acceptance 
must be positive. The plaintiff contended that the 
sending of the draft lease was an acceptance ; that it 
was not necessary that the acceptance should be in 
writing ; bi|t that even assuming it were necessary, 
the letter of the 14th of February, 1856, set forth in 
the sixth paragraph of the bill, constituted a suffi- 
cient acceptance. He did not consider that letter 
an acceptance. No cases had been cited to him, 
and he himself had not been able to discover one in 
which it had been distinctly held that a narol 
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aceeptaoce was suffident He was, however, of 
opinion that a parol acceptance Inight be sufficient 
Was, then, the sending of the drail-lease an ac- 
ceptance? He thought not. It was not an am- 
ligwus actf nor was it an uncotuHtional acceptance. 
He considered, therefore, that the memorandom 
constituted an offer by the defendant, Willington, 
not unconditionally accepted by the plaintiff before 
its withdrawal by the defendant, by the letter of the 
26th of February, 1856. The demurrer must, 
therefore^ on this ground be allowed. It was not, 
howererf a case for costs, and the demurrer would, 
be allowed urithout costs. 

CONDITIONS OF bAl^E.^OtfjecHun io tUU qf 
fee-farm rent — Non payment for twenty years. — This 
is another case upon the subject of framing con- 
ditions of sale, and the construction to be put on 
them, and as such, deserving of attention. The sale 
was of a fee-farm rent, and the conditions provided 
that no evidence should be requiredof its receipt, 
payment, or existence, other than that disclosed by 
a certain conveyance, and that no objection should 
be taken to the title, in consequence of the non- 
payment or non-receipt of it for twenty-years. It 
was shown that the rent-charge had not been paid 
for more than twenty -years. The Court of Queen's 
Bench held, that the purchaser could not repudiate 
the purchase on the ground of the non-payment and 
non-receipt of the rent for tw^ty-years, though he 
might have shown that there never was any such 
rent, or that it had been alienated before the sale. 
(Hanks V. PaUtng, Week. Rep. 1855-6, p. 607). 
The purchaser's counsel, indeed, contended that 
the condition was a void one, for it virtually pro- 
hibited an ol^ectlon to the non-existence of the rent, 
which it was contended was gone altogether by tbe 
operation of the statute (see Ewen v. De Beauvoir, 
16 Mees. and W. 547). However, the court took a 
different view, Lord Campbell, C. J., saying : " I 
am clearly of opinion that in this cas^ judgment 
ought to be given for the vendor. The pur(^hascr 
has made an objection which he is not entitled to 
make by one of the conditions of sale ; if thdn this 
condition be a lawful one, the purchiteer cannot 
make the objection. The condition precludes any 
objection being taken to the title in consequence of 
the non-payment or non-receipt of the rent for 
twenty-years. It would have been open to the 
purchaser to show that there never had been any 
such rent, or that it had been alienated before the, 
sale. But all that he has done is to object to the 
non-payment and non-receipt of the rent for twenty- 
years, which by the condition he cannot do. It has 
been argued, for the defendant, that the rent, in 
consequence of this non-payment, was a nonentity ; 
but, at the time when the contract was made, it was 



doabtfhl whether it had been paid within twenty - 
years or not^ and the condition provides for the 
purchaser taldng his chance of that There is 
notiiing unlawful id a man selling what title he may 
have to a quit-rent valeat quantum. We are not 
obliged to settle the important point which has been 
raised, as to the right and title having been gone 
under the statute. All my judgment rests on the 
question respecting the validity of the condition that 
the purchaser should take the risk of payments 
having been made within twenty-years or not I 
see no illegality in the condition." Mr. Coleridge 
said : ^^ I am of the same opinion, and I agree that 
our deoisioQ must turn on the words of the condi- 
tion before us. Now it ■•ems to me that the 
language of tbe condition is expressly framed to 
avoid illegpdity. li provides that no evidence shall 
be required of th^ receipt or payment or existence 
of the ground-rent; but it does not say that no 
ol)jection shall be made to the non-existence of it; 
if it had said so, there might have been doubt about 
the case. Agaio^ it says that no objection shall be 
taken on the ground of the non-payment and non- 
receipt of the rent for twenty-years. It is argued 
that in couseqnence of the non-payment and non- 
receipt of the rent, it is not in existence ; but it may 
have been doubtful whether it had been paid within 
that time. The objection to the sale is therefore 
taken away on these grounds." 



CHALLENGING JUDGED. 



In Reg. v. Archbishop of Canterbury (May 2Gth), 
Mr. Justice Coleridge Is reported to ^y-r-^* Cases 
might arise where the party accused might hold pre- 
ferment of which the bishop was patron ; and it was 
suggested that he was not the proper person to insti-' 
tute the proceedings. In the canon as well as in the 
civil law a party accused had a right to challcBge 
his judge, a privilege which was not allowed by our 
law, and it was in. reference to such a case that tlie 
authority of the archbishop was interposed." The 
grounds on which a party to a suit is allowed to 
challeiige,' or object to, or decline the ordinary court 
or judge are in most systems of judicature cither — 
1st, an interest in tbe judge ; 2ndly, consanguinity 
between the judge imd cither party ; and, thirdly, 
some personal privilege or exemption in one of the 
parties. To suppose that our law denies the privi- 
lege, or, rather, right to a defendant or plaintiff, is 
to deprive our jurisprudence of all title to a place 
among the systems which prevail in civihsed com* 
munities. The judge, however, is entirely wrong. 
Our law provides a pica to the jurisdiction where the 
court is objected to ; atid as to the ground of 
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/interest in the judge, which was the paint under dis- 
ctts$i<nh it IB perfectly clear that hy our law no judge 
whatever, from the Lord Chancellor to a justice of 
the peace, can try a case or adjudicate upon any 
matter in which he is personally interested. In the 
canon and civil law courts the judge answers to both 
judge and jury in our courts ; and as to challenging 
jurors, our law in 'many cases provides such secu- 
rity against the least suspicion of bias or partiality 
that it permits even peremptory challenges — assign- 
ing no cause or ground for challenge — to be made. 
Different systems of judicature may differ on minor 
points or particulars, especially as to consanguinity 
or the degree of consanguinity disqualifying o judge, 
but all syttem9 (including our own) permit a party 
to challenge or decline an interested judge — whether 
he be judge of the law or of the fitcts, or of both. 

An Old Lawtsb. 



EXAMINATION QUESTIONS. 
Trinity Tenn, 1856. 



PRBLIiaKAST. 

I. Where, and with whom, did you serve your 
clerkship? IT. State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship. III. Men- 
tion some of the principal law books which you have 
read and studied. IV. Have you attended any, and 
what, law lectures? 

COMMON lAW. 

I. Give a brief account of the concurrent and 
exclusive jurisdictions of the three Superior Courts 
of law. U. What step must be taken by a party 
desiring to proceed in an action, in which there have 
been no proceedings for one year from the lajt 
proceeding had ? Is a summons ¥nthout an order a 
proceeding ; or a notice of trial although coimter- 
manded ? III. What is the rule as to costs (exclud- 
ing the county court acts) when a plaintiff recovers 
or takes out of court a sum not exceeding £20 in 
actions on contract? IV. What does the plea of 
Not Guilty operate as a denial of, in actions for 
torts? y. In what time are simple contract debts 
barred by the Statute of Limitations? and how are 
they taken out of the operation of the statute when 
it has began to run ? YI. How do you proceed in 
case of the death of a sole plaintiff or surviving 
plaintiff? VII. State, shortly, the leading distinc- 
tions between simple contracts and contracts under 
seal. Vm. Who is usually the right party to bring 
an action on a bill of lading? IX. What is a con- 
current writ of summons? when may it be obtained, 
and how long is it in force? X. What is the dif- 



ference to the plaintiff of being nonsuited, and 
having a verdict found for the defendant? XI. 
State the conditions of profit and loss necessary to 
constitute a partnership as between the members of 
a firm, and to create liability as to third persons ? 
Xn. When does distress for rent lie ? XTIT. What 
is the law as to proving any instrument by the 
attesting vritness? and has there been any recent 
alteration in it? XIV. At what time during the 
continuance of the tenancy may a good notice to 
quit be given, in the case of a yearly, and of a 
monthly, or weekly tenancy ; there being no special 
agreement or usage affecting the rights of the 
parlies? XY. What are the respective rights to 
contribution among co-defendants after judgment 
recovered against Uiem, in a;ction8 of contract, and 
of tort? 

OONyETANCINO. 

L State the different kinds of estates in lands and 
hereditaments. 11. Land is devised by will or 
limited by deed to A. for life, with remainder to his 
heirs,— -what estate does A. take ? HI. What are 
the requisites to produce a merger of an estate ? 
rv. Explain the doctrine of estoppel. V. Give 
instances of legal and equitable estates respectively. 
VI. What are the several kinds of property, and 
the distinctions in transferring each? YII. What 
are emblements? and has there been any, and 
what, recent alteration in the law relating thereto ? 
. vm. Describe the mode of proceeding to obtain 
an enfranchisement of copyhold property. IX. 
What are the usual covenants in a farming lease ? 
X. What breaches of covenant in a lease will 
operate as a forfeiture, and has the lessee any, and 
what, relief in equity, on any, and what, terms in 
regard to any, and which, of such breaches of 
covenant? XI. On the purchase of a freehold 
estate, what are the duties of the solicitor for the 
purchaser, in the investigation of the vendor's title 
and the completion of the purchase ? Xn. What 
should be particularly regarded on the execution 
of deeds, whether ordinarily, or under a power of 
attorney, or in execution of a power of appoint- 
ment? Xm. What deeds should be registered 
or enrolled, and when, and where? XIV. Who 
may make a will, and what are the requisites to 
give it validity as to its form, execution, and attesta- 
tion? XV. How can a will be altered after its 
execution by the testator, and how can it be revoked 
altogether ? 

EQUriY. 

I. If real estate be devised upon trust for sale 
for a particular purpose, and that purpose either 
wholly fail, or do not exhaust the proceeds of the 
sale, vrill Uie part that remains unapplied (whether 
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the estate has been actuallj sold or not) result to 
heir-at-layr, or go to the next of kin of the testator ? 
II. When property is purchased by a parent in the 
name of his child, and the child dies in the lifetime 
of such pirent, to whom will such property go? 
m. When is a purchaser of land, sold by trustees 
for sale under a will not containing an express 
power to the trustees to give receipts for the pur- 
chase-money, not bound to see to the application of 
the purchase-money? IV. What is the meaning 
of a " wife's equity to a settlement," and what pro- 
perty does it apply to? V. What is the meaning. of 
a "fraud upon marital rights?" VI. What is the 
rule of equiijr with respect to gifts to persona in a 
confidential fiduciary or other relation towards the 
donor? VII. State some of the persons who are 
considered to fill the confidential fiduciary, or other 
relation referred to in the last question? VIII. 
liVhat right have remaindermen and reversioners to 
have the title deeds, being in the hands of the legal 
tenant for life, secured, and when will such right be 
enforced? IX. In what cases and under what 
circumstances may a written copy of a bill be served 
upon a defendant? X. In what manner, and 
against whom, is the ^production of documents 
in a suit according to the modem practice obtained ? 
XI. How may a defendant obtain discovery finom 
a plaintifiT without filing a cross-bill? XII.. 
What is the rule in respect of facts deposed to in an 
affidavit when the fitcts are within the deponent's 
own knowledge, and when the knowledge of them is 
derived from information obtained from others 
Xni. Is it necessary to give any notice with 
respect to whether the evidence in a suit is to 
be taken orally or by affidavits? XTV. What are 
the steps tobe taken in enforcing an order by 
"process of contempt?" XV. How should a suit 
be commenced when it is* necessary to apply for an 
injunction? 

DANKnUPTCY. 

I. What are the objects, effect, and advantages of 
the bankrupt laws of this country ? II. In what 
way, and by what acts or omissions, and under 
what state of circumstances does a man become 
liable to be declared bankrupt ? III. Describe the 
mode of proceeding to obtain an adjudication of 
bankruptcy against any one. IV. What is the name 
of the judicial authority that decides in the ^rst 
instance in declaring a party bankrupt, and what 
appeal or appeals lie from that decision, and in what 
cases? V. Who are allowed to be legal practi- 
tioners in- the courts of bankruptcy, and how is the 
right to practice there obtained? Describe the 
rights of various descriptions of practitioners. VI. 



What means are there of compelling an insolvent 
trader to render himself liable to be adjudged a 
bankrupt ? VII. Is an assignment by a trader, in 
insolvent circumstances, in any case valid as against 
a bankruptcy? And if so, in what cases, or by 
what means, or after what period, does it become 
not liable to be invalidated? VIII. What is the 
effect of a certificate in bankruptcy, and by whom, 
and when, is it granted ? IX. In what cases does 
the obtaining a certificate authorise the discharge of 
the trader from custody ? X. Under what circum- 
stances, or after what periods, do any transfers or 
other acts, executed or done by a trader in insolvent 
circumstances, become not liable to be invalidated 
by bankruptcy? XL Are there any, and what, 
limits of time, after acts committed, within which 
proceedings towards adjudication in bankruptcy 
should be taken ? Specify the various acts and the 
tunes prescribed. XII. Describe the sort of cases 
which may occur of the property of another, being 
in the .order and disposition of an insolvent trader, 
and the consequences of such a state of circum- 
stances, in case of bankruptcy. Give instances. 
Xm. Are there any, and if any, what, instruments 
or acts executed or done by ar trader which would be 
void as against his assignees, unless some, and what, 
precautions were taken to protect or give validity to 
them? Describe the cases, and the necessary steps 
to be taken. XIV. What effect has a certificate in 
bankruptcy on a commitment by a county court 
judge for not obeying an order of that court ? XV. 
. What is m'dant by reputed ownership ? Describe 
the sort of cases where it may occur or come in 
question, and the cfiTect of it. 

CRIMINAL LAW. 

I. What, in our law, is the distinction between 
crimes and civil injuries ? II. State the difference 
between a principal in the first degree and in the 
second degree. III. Are all accessories equally 
guilty with respect to the crime committed by the 
principal ? and mention any crime in wliich there is 
no accessory, but all the parties are accounted 
principals. IV. Define homicide ; and give in- 
stances of justifiable homicide, and excusable homi- 
cide. V. AVhat is the crime of arson, and is there 
any, and what, punishment for persons negligently 
setting fire to houses ? VI. Define larceny ; give 
the derivation of the word. May larceny be com- 
mitted as to a thing of which the o\vucr is unknown ? 
VII. What is the punishment inflicted upon a 
person receiving stolen goods, and by what Statute 
is the GflTcnce made felony ? VIII. Define forgery. 
Is any material alterntion in the forged insstrument 
forgery as well as the entire fabrication ? IX. In 
what docs compounding of felony consist, and what 



THE LAW CHRONICLE. 



[July 1, 1866* 



is the pumshment for the offence? X. Describe 
common bemti^-— maintenance — and chai^perty. 
XI. What is conspiracy ; is it necessary ta perfect 
this Crime that the act contemplated sh<mld hare 
been accomplished? XII. What is an indictment, 
before whom is it preferred, and by whom is it 
tried? XIII. What is the process upon which the 
accused party is taken into custody? XIV. 'JHiat 
is .the mode in which a prisoner is airai^ed, and 
by what statute is it that the trial for, treason or 
felony proceeds should the prisoner refuse to plead? 
XV. May the accused person pleiad to the jurisdic- 
tion — demur — or plead in abatement ; if so, describe 
the nature and effect of each mods of drfence. 



EXAMINATION ANSWERS 



COMMON IJLW (antej p. 6). 

I. Jurisdicd(msofiheeourts.-^The three Superior 
Courts of Oonmion Law at Westminster, have equal 
jurisdiction in all personal actions, ii^cluding eject- 
ment; but the Common Pleas alone possesses 
jurisdiction in the remaining real actions, in appeals 
from the revising bacrristors. Railway^ and Canal 
Traffic Regulation Act (1 Law Chron. pp. 136, 325, 
879), and in matters of revenue (AttomeyrGeneral 
▼, Hailing, 15 Mees. and W. 687 ; Key Exam. Ans. 
div. '* Common Law," pp. 23, 24). The Court of 
Queen^s Bench has exclusive Jurisdiction in 
criminal matters, and the control of iuferior courts, 
and magistrates (3 Black. Com- 41, 42, 1 Broom's 
Pract. 1, 2)4 

n. Notice to proceed after 12 months delay.— By 
sec. 176 of R. 6. Hilary term, 1853, in all causes 
in which there have :bcen no proceedings for one 
}^car firom the last prooecfling had, the party, 
whether plaintiff of defendant, who desires to pro- 
ceed, shall give a calendar month's notice to the 
other party of his intention to proceed. The sum- 
mons of a judge, if no order be made thereupon, 
shall not be deemed a proceeding within this rule. 
Notice of triaV, though afterwards countermanded, 
phall be deemed a proceeding within it. 

ni. Costs where le$8 than £20 rec(W6rcrf.— Inde- 
pendently of the County Court Acts, where a 
plaintiff tecovers or takes out of court a sum not 
exceeding £20 in actions of contract, he must tak 
his costs on the lower scale (1 Law Chron. 62). 

IV. Not guilty, effect o/:— In actions of tort, the 
plea of not guilty operates as a denial only of the 
breach of duty, or wrongful act alleged to have been 
committed by the defendant (Plead. Rules Hil. T, 

l»$3,pl.l6). ..... 

V. Simple contracts — StatuU of Lmttattons. — 
jSmple contract debts are barred after sU yeays (I 



Law Chron. 826). To take a debt out of tbo 
Statute of Limitations there must be a wnttea 
acknowledgment of the debt, or part-pa^ei»« 
thereoti or of the interest due in respect of it (Pnnc- 
Com. Law, 292, 302). The issue of a writ pnor to 
the actual expiration ci the time, with a conUnuaUoa 
thereof in the manner provided by the Common 
Law Procedure Act, 1852, wiU prevent the statute 
running against the debt. 

yTneath of sole plaintiff.-h^ the we of the 
death of a »ole pWntiff or sole survivmg plaintift, 
the legal representative of such plainUff may 
obtain the leave of the court or a judge to enter a 
suggestion of such death, and that he » ^^e 1^ 
ref^sentative. Upon this being done, the action 
proceeds, and if the suggestion were made before 
toial the truth of the suggestion is tried thereat 
together with the title of the deceased plaintiff 
(15 & 16 Vic. c. 76, s. 137). . • 7 

VIL Distinctions between specialties and stn^te 
con<racto.-Debts by specialty or special contract 
are such whereby a sum of money becomes, or la 
acknowledged to be. due by deed or instrument 
under seal. Debts by simple contract are such, 
where the contract upon which the obUgatoon anacs 
is neither ascertained by matter of record, nor yet 
by deed or special instrument, but by writing not 
pnder seal, or by mere oral evidence (2 Black. Com. 
ch. 30; 2 Steph. Com. ch. 6; Princ. Com. Law, 
88). A simple contract will merge jn » 8P«^*y 
(see ? Exch. Rep. 627). A distinguishing feature 
of difference between specialties and simple wntracta 
is, that the latter are not vaHd unless founded on a 
sufficient consideration, and they do not ^^l^,^ 
writing not under se^ (with the excepUon ^ bills 
and notes) import a consideration, th«t ia, the Uw 
will not presume a consideration till one appears. 
But where a security is under seal, it is landing on 
the party executing it, alUiough there was ^n- 
sideration for the making of it (4 East, 200 ; Fonbl. 
on Equity, Book I., ch. 1, s. 1 ; Lowe v.^Pcers, 4 
Burr. 2225 ; S. C. Wilmot, 364). But though the 
law, ih)m the deliberation and solenmity which ac- 
company the execution of a deed, presumes a oon- 
aideration, and delivers the covenantee from the 
necessity of proving it, yet that doctrine applies only 
where the deed is good on. the face of it; for a 
eonsideration cannot be presumed to support a deed 
which is void on the face of it (Selw. N. P. 482, 
11th edit.) Another difference between specialties 
and simple contracts is, that in administration of 
legal assets a specialty debt has priority in payment 
over a simple contract debt (2 Black. Com. 465; 
Selwyn's Nisi Prius, 793—796, 11th edit). In the 
administration, indeed, of equitable assets, there ia 
no distinction m^e between specialties and einiple 
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contncts; the former are. not entitled to priori^, 
bat all the creditors are paid paripasu ; for it is a 
maxim of equity that "equality ia equity" (Princ 
Equity, 128, 129). It ia to be remarked that the 
3 & 4 Will. 4, e. 104 (stated Princ Equity, 132) 
does not make the assets equitable^ but expressly 
gives the preference to ^ecialties binding Uie heir 
(see Hayes's Introd. Convey, p. 285, 4th edit. ; 
Kindersley v. Jervis, 4 Week. Rep. 579). 

ym. BUI qf lading,— Aa before explained for- 
merly by an indorsement of a bill of lading, the right 
to sue did not pass, but now the assignee of sndh a 
document may sue on it in his own name (1 Law 
Chron. 122 ; 18 & 19 Vio, C, 140). 

IX. Concurrent writ of 9ummon8.-^A. concurrent 
writ is one issued during the currency of a previous 
writ; its object is to enable the plaintiff to make 
efforts in d^erent places at the same tim^e to effect 
service ; it must be issued within six months from 
the issuing of the original writ of summons (15 & 16 . 
Vic. c. 26, s. 9 ; 5 Law Stud. Mag. N. S. 74). , 

X. Nonsuit or verdict, difference, — On a- .nonsuit 
the plaintiff can subsequently bring a fresh action, 
but on a verdict against him he cannot (Prac. Com. 
Law, 121 ; Key Exam. An9. div. '* Common Law,'' 
p. 121). 

XL Partnership, — ^The proper criterion for de- 
termining whether or not a person engaging with 
others in a trading concern, is liable to third persons 
as a partner, is by ascertaining whether he has any 
interest in Uie profitg of the concern ; for if he is 
interested, and participates in the profits, he will be 
so liable, inasmuch as he therehjl lessens the amount 
of that fund on which the creditor relied for pay- 
ment (per Eyre, C. J. in Waugh v. Carver, 2 Hen. 
Black. Rep. 246 ; 1 Broom's Pract. 393). 

XTT. Distress. — ^For all the services formerly 
arising from the connection of lord and tenant, in- 
cluding particularly a rent-service-^ even though 
payable in advance (Clark v.. Holiord* 2 Car. and 
Kirw. 540; 12 Jur. Dig, 70),^a distress might 
always have been taken (Com. Dig. tit. Distress 
(A); 3 Black. Com. 6; Selw. N. P. p. 667. llih 
edit). It has been held that where a tenant holds 
premises by the service of cleansing the parish 
church, or of ringing the church bells at stated 
hours, from Michaelmas to Christmas, without any 
pecuniary render, such service is a rent for which 
^ distress ms^ be made within the meaning of the 
Limitation Act, the 8 & 4 Will. 4, c. 27, ss. 1, 8 
(Doe V. Benham, and Doe v. Billett, 7 Q. B. Rep. 
976 ; S. C. 14 Law Joum., N. S., Q. B. 342, 343; 
9 Jur. 662). By the effect of the statute qtm 
emptores terrarum (see 2 Black. CoiA. 91), those 
rents reserved to a party not retaining a reversion 
bpqune rents-seek, and for these, at the common 



law, except an express power of distress were given 
(and then the rent was called a rent-charge), no 
distress could be made, until the 4 Geo. 2, c 28, s. 
5, enacted that a distress might be made for rents- 
seek (which cannot issue out of a term for years), 
rents of assise, and chief rents [being in iket fee- 
fkrm-rents] (see Selw. N. P. 668, n. 2, 11th edit^, 
created since that act and also fbr those created 
previously, provided they had been duly paid ^* for 
the space of three years [any three wAofe years, 
though not consecutive]' Musgrave v. Enmierson, 
10 Q. B. Rep. 366; S. C. 11 Jur:732| 16 Law 
Joum., N. S., Q. B. 174), within the space of twenty 
years before the 23rd January, 1731." In the cases 
of rents sdrvice, the right of distress is inddent to 
and follows the reversion: where, therefore, a 
husband seized in right of his wife demises the land, 
he alone can distrain, and not he *and his 'wife (2 
Law Stud. Mag. N. S. 97). If a lessee for years 
assign or lease his lull term, he cannot distrain; as 
a rent-seek cannot issue out of a term of years. 
But lessee from year to year, underletting from year 
to year, has a sufficient reversion to entitle him to 
distrain (5 Bing. 24; 3 Bing. N. C. 905; Selw. N« 
P. 677, 11th edit). 

ini. Evidence— Attesting witness, — Even prior 
to the Common Law Procedure Act, it was not 
necessary where a deed was thirty years old to call 
the atte^ng .vritness to prove its execution, unless, 
indeed, there were any material alteration or inter- 
lineations, or other matter of suspicion (Doe v. 
Wooiley, 8 Bam. and' Cress. 22 ; Roscoe's Evid. 
93, 5th edit.). And now by the above act, it is not 
necessary in any case to call the attesting witness to 
any instrument to the validity 6f which attestation is * 
not requsite ; such instrument, however recent in 
date, may be proved by admission or otherwise, as if 
there had been no attesting witness thereto (1 Law 
Chron. p. 158, 376, 415) 

XIV. Notice to quit, — ^In the case of a tenancy 
frpm year to year, a half year's notice previously 
to expiration of the current year of the tenancy 
must be given ; in the cases of a monthly or weekly 
tenancy, a month's or week'a notice will suffice. 
Whether a notice to quit in the case of a weekly 
living of frimished lodgings is required, is doubtful 
(Fowne v. Campbell, 16 Law Joum. C. P. 104 ; 
Key Exam. Ans. div. ** Common Law,*' p. 66). 

XV. Contrtbtition among co-defendants, — ^If one of 
several joint contractors, not being partners, is com- 
pelled to pay a demand, for the satisfaction of which 
they arc all jointly liable, the law raises an implied 
promise from the others to pay then: several shares 
and. proportions of the common liability (Holmes y. 
Williamson, 6 Mau. and S. 159 ; Edge v. Knapp, 
6 Scott, N. R. 707; Addison's Contracts, 210> 
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No such right of contribution exists in the case of 
Joint tort-feasors (Rodgcrs v. Maw, 16 Law Joum. 
Exch. 137 ; 1 Broom's Pract. 597). 

co3snrEYANCiNO (ante, p. 6). 

I. Estates in lands. — ^Estates are divided into such 
as are freehold and such as are less than freehold. 
The former sort are either estates of inheritance or 
not of inheritance. Estates of inheritance are 
divided into inheritances absolute or fee simple, and 
inheritances limited ; as, base fees, conditional fees, 
and fees tail. Freeholds not of inheritance comprise 
estates for life, of which some are created by the 
acts of the parties, and others by operation of law. 
Of the latter sort are estates in curtesy, dower, and 
tenant in tail after possibility of issue extinct. This 
last estate, partakes partly of the nature of an 
estate tail, and partly of that of an estate for life. 
Estates less than freehold comprise those which are 
for years, at will, and at sufferance (2 Bl. Com. ch. 
7; 1 Steph. Com. ch. 8; Noy's Max. ch. 3; 
Burton's Compend. Introduction). 

n. Limitation of remainder to heirs of tenant for 
life. — ^Uudcr such a limitation A. takes a fee simple 
by the operation of the rule in Shelley's case (1 Hay. 
Conv. 342 ; Key, Exam. Answ. div. Conveyancing, 
p. 26 ; Watk. Conv. by White, 106—110). 

ni. Merger. — It is a general principle of law that 
where a greater estate and a less coincide and meet 
in the same person, without any intermediate estate, 
the less is immediately annihilated, or in the law 
phrase, is said to be merged, that is, sunk or 
drowned in the greater. In order to a merger 
taking place the estate must come to one and the 
same person in one and the same right. Estates 
tail, indeed, are an exception to the rule of merger, 
for if a party have an estate tail, and should also 
have the reversion expectant thereon in fee, there 
will be no merger (2 Bl. Com. 178 ; 1 Steph. Com. 
293, 300, Ist edit. ; pp. 300, 301, 2nd edit. ; 2 Jur. 
867 ; Co, Litt. 338 b, note (4) ; Daniell v. Wood- 
roffe, 15 Law Joum. N. S. Exch. 356 ; S. C. 13, 
Jur. 1013 ; 2 Chron. 252, 295. As to a demise for 
lives and a concurrent term 'of years, see 2 Law 
Stud. Mag. N. S. 240—244;. 

rV. Estoppel. — Having answered this so fully 
before, we must refer the reader to such explanatio.ns 
in 1 Chron. p. 51 ; 2 Id. 298. 

V. Legal and equitable estates. — A devise to trustees 
to the use of A. and his heirs, will pass the legal 
estate, and so would a conveyance in the same form ; 
if in the case of the devise it were for the separate 
use of a married woman, the legal estate would 
diuiug the wife's life be in the trustees, she having 
an equitable interest ; in the case of the conveyance 
the married woman would have the legal estate. 



We mention this to point out that in the case of m 
will, it is the intention of the party which is looked 
to. In the case of leaseholds, a conveyance to A, 
in trust for B., gives A. the legal, and B. the equit- 
able interest; this is because the statute of use* 
does not extend to the limitations of leaseholds. 
The ordinary mode of limiting equitable estates by 
deed or will, is by limiting the estate unto tmd to 
the use of the trustees in trust for the patties 
intended to be benefited, who then take mere equit- 
able interests. 

VI. Kinds of property and modes of transfer. — 
Property is divided into real and personal; some- 
times into real, personal, and mixed ; real property 
ig commonly said to consist of lands, tenements, and 
hereditaments; the latter are said, though most 
illogically, to be either corporeal or incorporeal. 
Personal property is said to consist of chattels real, 
and chattels purely personal, some sorts are also 
properly termed incorporeal real property cannot, 
in general, since the 8 & 9 Vic. c. 106, be conveyed 
' without deed ; personal property in general passes 
by mere delivery of possession (2 Law Chron. pp. 
66, 68). A freehold estate in possession of real 
property corporeal of freehold tenure was formerly 
said to lie in livery only, and was sometimes 
conveyed by livery of seisin, accompanied by a deed 
of feoflinent, or at least, prior to 8 & 9 Vic. c. 106, 
by a written memorandum, signed by the vendor 
(29 Car. 2, c. 3, s. 1); but the conveyance was 
usually made by deed of lease and release. But now 
the immediate freehold of lands lies in grant also, 
and may be conveyed accordingly. And a like 
freehold estate in remainder, or reversion, after an 
existing estate of freehold, is said to lie in grant, and 
cannot be conveyed without a deed (1 Steph. Com. 
171, 474 ; Watk. Conv. by White, 182). But it 
would seem that a freehold remainder, or reversion, 
expectant on an estate for years, may, with the 
assent of the tenant, be conveyed also by a deed of 
feoffment and livery (See Burt. Com. pi. 42 ; Doe v. 
Lynes, 3 Bam. and Cres. 388 ; 2 Black. Com. 314, 
315). A lease for years cannot (except in the case 
of a lease for a term not exceeding three years from 
the making, and reserving two-thirds of the annual 
value as rent) be created, nor can any lease be 
assigned or (except by operation of law) surrendered 
where it coidd not be created without writing, 
without a deed (29 Car. 2, c. 3, ss. 1, 3 ; 8 & 9 Vic. 
c. 106, s. 3). Incorporeal hereditaments lie in 
grant, and cannot, in general, be created or conveyed 
without deed (1 Steph. Com. 474; 2 Id. 54, 1st 
ed.; Bird v. Higginsou, 6 Ad. and Ell. 824). 
Copyholds pass by surrender and admittance 
(2 Steph. Com. 62, 1st edit.). Equitable interests 
in real property catmot be created (except in the 
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peculiar case of an equitable mortgage by deposit) 
or transferred without a writing (29 Car. 2, ss. 7, 9 ; 
1 Steph, Com. 350) ; but CTen in the case of legal 
estates, where there has been a part performance, 
equity will frequently enforce the contract, although 
not put into writing (see 1 Sugd. V. and P. 10th ed. 
198). A writing is sometunes requisite for the 
purpose of changing the property in personalty, as 
in the cases of a sale of goods of the value of £10, 
where there is neither payment, or earnest, nor 
deHveiy (29 Car. 2, c. 8, s. 17 ; 9 Geo. 4, c. 14) ; 
a bill or note payable to order; a copyright (12 
Jur. 922, as to attestation) or patent right, &c &c. 
A voluntary gift unaccompanied by delivery must 
be evidenced by deed (2 Steph. Com. 102, Ist ed. ; 
p. 41, 2nd ed. ; Sharr v. Pilch, 4 Excheq. Rep. 
478). Certain formalities are required by statute 
on the grant or assignment of life annuities, or 
transfer of ships (1 Law Chron. 863—366, 429, 
411—412 ; 2 Id, 160). 

Vll. Ewhlements, — ^Where a man has an uncertain 
estate, as for his own or another^s life, or at will, he 
is entitled on the determination of hu tenancy (if it 
be not by his own act) to tiie emblements or profits 
cf his crop. The doctrine of emblements extends 
not only to com sown, but to roots planted, or other 
annual artificial profits; but it is otherwise of firuit 
trees, grass, or the like, which are not planted an- 
nually at the expense and labour of the tenant, but 
are either a permanent or natural profit of the earth 
(Co. Litt 55 ; Graves v. Weld, 6 Bam. and Adol. 
105; Davis v. Eyton, 7 Ring. 164 ; 2 Black. Com. 
122; 1 Steph. Com. 242, 269| let edit.; pp.247, 
275 ; Cro. £li^ 461 ; Litt. s. 68 ; 8 Law Stud. Mag., 
N. S., Supp. p. 28). Emblements can be claimed 
only in a species of crop which ordinarily repays the 
labour by which it is produced within the year in 
which that labour is bestowed; and it seems that 
Where (as in the case of cloveif) the vegetable is 
capable of yielding several crops, the tenant pur 
autre m, having cut one crop, as emblements during 
the year, is not entided to emblements of crops cut 
by the reversioner, more than one year, having 
elapsed firom the sowing (Graves v. Weld^ 6 B. and 
AdoL 105 ; S. Ci 2 Nev. and Man, 726). And till 
lately a lessee under a lease from a tenant for life 
was entitied to emblements, and that not only in 
those cases where b tenant for life is entiUed— 
namely, where the estate was determined by the 
acts of God or of the law (2 Black. Com. 122 ; Com. 
Dig: tit. '*Biens" (G) ; 1 Steph. Com. 242), but 
likewise where the tenancy was determined by the 
act of tiie tenant for life (6 Coke's Rep. 116 ; 2 
Black. Com. 122 ; 1 Steph. Com. 242, 209, Ist edit.)- 
Bat if the tenant for years himself determined the 
tenancy by his own act, he was not entitied to emble- 



ments (Go Litt. 65b ; 8 Bart. £1. Conv. 66 ; Davis v. 
Eyton, 7 Bmg. 164 ; S. C. 4 Moo. and Payne, 820). 
But now, by the 14 & 16 Vic. c. 25, it is enacted that 
on the determination of leases or tenancies under a 
tenant for life, or for other uncertain interests, instead 
of claims far emblements the tenant shall continue to 
hold and occupy the lands, &c., until the expiraHan of 
the then current year of his tenancy, and shall then 
quit. The tenant must pay rent for such period of 
occupancy to the succeeding landlord or owner. 
The statute evidentiy intends to provide only for 
tenancies where there may be emblements ; indeed^ 
it is intituled, '^An Act to Lnprove the Law of 
Landlord and Tenant in relation to Emblements, to 
growing crops seised in execution, and to agricultural 
tenant's fixtiires.*" 

Vni. EnfranchisemeiU of cqpyftoUv.— Prior to 
the 16 & 16 Yic. c. 51, vMuntary enfranchisements 
of copyholds might . be made, but by that act a 
compulsory enfiranchisement may be had. For 
by that act, at any time after the next admittance to 
any copyhold after the Ist of July, 1858, in conse- 
quence of any surrender, bargain and sale, or as- 
surance thereof, or in consequence of any descent, 
gift, or devise, the lord or the tenant may, afler pay- 
ment or tender of fine and fees, require and compel 
the enfranchisement of the land. The enfiranchise- 
ment is to be at the instance of the tenant or of the 
lord. In manors, where a fine is payable on aUena- 
<ton, it is in the power of the tenant to enforce an 
enfranchisement at any time, because he can make 
an alienation of the land^ and thus bring tiie act into 
operation. The lord, before he can compel en- 
firanchisement, must wait for the occurrence of the 
next act or event which necessitates an admittance. 
The course of proceeding- is •(sec. 2) for the tenant or 
lord entitied to require enfranchisement to give 
notice in writing to the other of his desire that the 
lands should be enfranchised. The consideration is 
then to be ascertained, unless the parties agree 
about the same, under the direction of the Copyhold 
Conmiissioners, by two valuers, one appointed by 
the lord, and the other by the tenant, and who 
shall agree upon an umpire before they proceed ; 
and if the amount be not ascertained within six* 
weeks, then the commissioners may act as umpire, 
and fix the amount of the compensation. The party 
requiring the enfranchisement is to pay the ex- 
penses thereof (sec. 80). Provision is mode for 
charging the expenses on the monies received or the 
land enfranchised where the lord or tenant had only 
a limited interest (sees. 81, 32). 

IX. Covenants in farming fcoae.— Jn a' fanning 
lease, there is generdly a covenant as to the course 
of husbandry, varying not only in different parts of 
the country, but even in adjoin* »g property. ITic 
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lessee covenants that he ¥nll cultivate the lands in a 
hnsbandlike manner, and cut drains and ditches for 
keeping the land properly drained) and repair the 
fences and hedges, and to spend the dung, &c., on 
the premises. 

X. Forfeiture by breach qf covenant — EeUtf m 
equity. — No forfeiture is incurred by a breach of 
covenant { the forfeiture arises by reason of a con- 
dition on breach, and depends, of course, on the 
terms of the condition. Ibere is no relief in equity 
agamst a condition of re-entry, except where pay- 
ment of money will be an adequate compensation, 
and the party will be put in the same condition as if 
no breach had been committed (Princ. Eq. 888; 
Elliott V. Turner^ 13 Sun. 477). 

XI. SoUcitor^'s duties on purchase of real estate, — 
Tlie duties of a ^licitor of a purchaser of real estate 
are, to obtain an abstract of title, peruse the same, 
and examine it with the deeds, and if he have any 
doubt, to lay it before Counsel to be advised, make 
the necessary requisitions on the title and have 
the same properly answered, to prepare the con- 
veyance, and send it to the vendor's solicitor for 
approval, to search for incumbrances, engross the 
conveyance, and send it to the vendor's solicitor 
for execution or require it to be executed in his 
^>resence, if there be any particular reason, to make 
an appointment io settle and attend and pay over the 
purchase-money on obtaining the conveyance exe- 
cuted and the other title deeds ; if in a register 
county the conveyance should be immediately 
registered. 

Xn. Execution of deeds^ what to he attended to, — 
In every case, the deed should before execution, be 
read over to the party about to execute, and his 
signature be attested, by at least, one vntness, and 
any alteration or interlineations in the deed should 
be specially noticed in the attestation. If the exe- 
cution be under a power, it should be seen that the 
attorney executes in the name of his principal (see 
1 Chron. p. 330). If in execution of a power of 
appointment, it must be seen that all the requisites 
of the power are complied with (1 Law Chron. 
201, 288). 

Xin. Registering deeds. — By the registry acts 
(2 & 8 Anne, c. 4, s. 1 ; 5 Anne, c. 18 ; 6 Anne, c. 
85 ; 7 Anne, c. 20 : 8 Geo. 2, c. G), it is provided, 
that all deeds and wills concerning lands, &c., in 
Middlesex, or in the East, West, and North Ridings 
of Yorkshire, or in the town and county of Kingston 
-upon-Hull, shall be registered in offices established 
for that purpose, and that every such deed or will 
shall be adjudged fraudulent and void against any 
subsequent purchaser or mortgagee for valuable 
consideration, unless, as to deeds, a memorial of 
them be registered before the registry of the me- 



morial of the deed or conveyance, under which such 
subsequent purchaser or mortgagee shall claim, and 
unless as to wills a memorial 'of them be registered 
within six mopths after the death of the testator^ 
dying within Great Britain, or within three years, 
after his or her death, dying on the sea or in parts 
beyond the seas. In these statutes there is an 
exception of copyhold estates, leases at rack-rent, 
and leases for twenty-one years, where the actual 
possession accompanies the lease ; also of Chambers, 
in Serjeants* Inn, the inns of court, and Chancery 
(Powell on Mort. '618, note by Coventry; see 2 
Law Stud. Mag. N. S. 252-254', 1 Law Chron. 19- 
21, 429-482). K it be a deed granting an annuity 
or rent charge for life, it must be registered where^ 
judgments are without resp^t to any particular 
county (1 Chron. p, 429). 

XIY. Will, by whom^and requisites. — ^All persona 
are capable of making a will, unless made otherwise 
by the special exception of the law; and those 
exceptions are these : all persons of unsound mind 
(Freer v. Peacock, 11 Jur. 247), or under duress^ 
attainted persons, joint-tenants, tenants in tail; 
outlaws as to their personal estate (Shepp. Touchy 
404 ; M^Clel. and To. 196) ; married women, as ta 
their lands (except in execution ofApawer)^ and as^ 
to their chattels^ unless by ^e assent «of their 
husbands ; but a will of chattels by a queen consort 
is valid without her lord^s consent ; and any married 
womai) may make her will of goods which she has 
as executrix, &c., or which are settled to her separate . 
use. A person under twenty-one years of age 
cannot make a wil/ (see 2 Black. Conu 496, 497 ; 
2 Steph. 283, 284 ; 2 Law Stud. Mag. N. & Sui$p^. 
p. 12 ; 8 Id, Supp. p. 108). The will may be in 
writing, and be signed at^ or near, or following, or 
under, or beside, or opposite to the. end (15 & 16 
Yic. c. 24), by the testator or by some other person 
in his presence and by his direction ; and such 
signature must be made or acknowledged (2 Law 
Stud. Mag. N. S. 299), by the testator, in the 
presence of two or more witnesses present at the same 
time ; and such witnesses must attest and subscribe 
(and not formally acknowledge a previous signature^ 
18 Jur. 712), the will in the presence of the testator 
(and it is prudent that they should do so in each, 
others^ presence), but no form of attestation is neces- 
sary, though it is usual for probate purposes to have 
one stating that all the requisites of the statute have 
been complied with (1 Steph. Com. 558, 554, 1st 
edit. ; p. 569, 2nd edit. ; 27 Law Mag. 806-309 ; 
see 6 Law Stud. Mag. 297 ; 2 Law Stud. Mag. N^ 
S. Supp. pp. 104, 136). 

XY. Alteration or revocation of wUl. — An altera'^ 
tion in a will after its execution requires the re<« 
ej^ecution of the will (7 Will. 4, and 1 Vic. c, 26, s. 
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31; BroWellB Stats.. 200; 1 Law Cbron. 80, 59, 
124, S04; Doe ▼. JPalmer, 15 Jar. 836). By the 
7 Will. 4 and 1 Vic. c. 26, a. 18, a will made by a 
man or woman ia revoked by hia or her marriage 
(except a will made in exercise of a power of 
appointment, when the real or personal estate 
thereby appointed would not, in. default of such 
appointment, pass to his or her heir, customtry heir, 
executor or administrator, or the person entitled as 
his or her next of kin, under the statute of distribu- 
tions). By see. 20, a will may be revoked by 
another will or codicil executed in due fornix or by 
some writing declaring an intention to revoke the 
same, and «xeeuted in the manner in which a will is 
required to be executed, or by the bumlns, tearing, 
or otherwise destroying the same by the testator, 
or by some person in his presence and by his diree- 
tion^ with the intention of revoking the same. 



APPEALS TO THE LORDS. 



Our readers are aware that a Select Committee of 
the Lords has been engaged in considering the 
^bject of the appellate jurisdiction of the Lords, 
and that some rather startling revelations have been 
made as to the mode of conducting and deciding 
appeals. The Solicitor-General has been very 
active in this matter, and has incurred no little 
odium from the freedom with which he has given 
utterance to remarks of anything but a complimen- 
tary character in connexion with the exercise of the 
judicial frmctions. We shall not now notice the 
evidence but give some of the conclusions of the 
committee, preminng that they have recommended 
the appointment of two deputy speakers chosen 
from those who have exercised high judicial func- 
tions for not less than five yeiM^ in the superior 
courts ; that such deputy speakers may be life peers 
only ; but that not more than four life peerages be 
created. Li their report the commissioners say : 

Three law- lords , should hear the appeals, — It 
appears from the evidence, that for the'' last ten or 
fifteen years the appeals have been he^d sometimes 
by as many as four law lords, sometimes by three or 
two, and instances have been adduced where appeals 
have been heard and decided in this" House, -with 
advantage td the law, and satisfaction to the public, 
by the Lord Chancellor or one law lord alone. The 
committee lure, 'howiever, of opinion that, considering 
the importance of the causes brought to this ultimate 
Court of Appeal, the House should, as a general 
rulC) be able to reckon tfn the attendance of not less 
than &ree law lords to assist in the hearing of all 
appeals ^ but .in makii)g -this, recommendation, the 
committer by no means wish to discourage the 
attendance of other Members of the House. 



1\do deputy speakers to he appointed^ being ' law 
lords. — Although during certain periods the number 
of law lords in regular attendance on the appellate 
business has been adequate to meet the requirements 
of the public and the profession, experience has 
proved that suph' attendance cannot always be 
relied on. Hitherto, those by whom this duty has 
been discharged have been for ihe most part ex- 
Chancellors. The committee are of opinion that 
the attendance of others equally qualified to rit With 
those peers in judgment on the • decision of the 
inferior courts would be best secured by the cteatimi 
of other high legal offices, in connexion with the 
House of Lords, with such salaries as would ensure 
their acceptance by the most eminent judges. The 
committee are, therefbre, of opinion tiiat it is 
desirable that two offices should be created, to be 
held by two law lords^ whose duty it should be to 
assist the House in the performance of its judicial 
duties ; and they accordingly recommend that her 
Majesty should be empowered to appoint two lords 
to be deputy speakers of the House of Lords, with 
salaries attached to their offices. The committee do_ 
not propose that these appointments sh6uld interfere 
with her Majesty's power to appoint unpaid deputy 
speakers of the House. 

Deputy speakers should have held judicial office* 
"prior to appointment. — ^As the lords holding the pro- 
posed offices would be entrusted with judicial 
duties of the highest importance, and as the com- 
mittee believe experience to afford the only sure 
test of the fitness of even eminent lawyers for such 
duties, they would further recommend, that persons 
who have held some high judicial office in the 
United kingdom for not less tilian five-years should 
alone be eligible for these appointments. 

Tenure^ salary, and persorr of JD^uty speakers. — 
They recommend that the office of a paid Deputy 
speaker of the House shall be held by the same 
tenure as the office ot a judge, and that every such 
person shall receive, out of the Consolidated fund, 
a yearly salary of £6,000, or such yearly sum as, 
with any pension to which he may be entitled for 
past services, will make up a yearly income of 
£6,000, so long as he shall hold the said office. 

Appeals to be heard during prorogation.-^Whb. 
respect to the delay which now occurs in hearing 
appeals, from the sittings of the House not being 
co-extensive with the sittings of the inferior courts, 
the committee advise that the House should be 
enabled to authorise -its sittings to be resumed or 
continued for the hearing of appeals only at such 
times as may be deemed expedient for the exercise 
of the appelate -jurisdiction, notwithstanding the 
prorogation of Parliament. 

Scotch appeals. — ^The committe have paid great 
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attention to the important eyidence which they 
have heard on the subject of the Scotch appeals. 
Nearly all the witnesses who spoke to this part of 
the subject admit that very material advantages have 
been derived by Scotland in the course of the 
administration of the law by the House of Lords, 
and some of them are of opinion that it is still ad- 
visable to keep the appellate jurisdiction entirely 
distinct from the Scotch bench and bar ; but on the 
other hand, arguments were urged, with consider- 
able force, against the anomaly of the final court of 
appeal from Scotland being so constituted as never 
to comprehend a Scotch judge or any person neces- 
sarily acquainted with Scotch law. It appears that 
the majority of the bar, and the writers of the signet 
in Edinburgh, are in favour of one of the members 
of this appellate court being a Scotch lawyer. It is 
not proved that this is the opinion either of the 
mercantile classes^ or of the community at large in 
Scotland. The committee are of opinion that no 
fixed and invariable rule should be adopted on this 
subject 

Life peerages to law Zorcfo.— The attention of the 
committee has been drawn to the difficulty which 
may, in some cases, be felt hereafter, of appointing 
the most fit persons to judicial offices connected with 
the House of Lords, if it cannot be done without 
conferring on them hereditary peerages; and it 
appears to the committee advisable, that any person 
appointed to such an office should be enabled, by 
authority of Parliament, to sit and vote in the 
House, and enjoy all the rights and privileges of a 
peer of Parliament, under a patent cqnferring a 
peerage for life only, if the Crown may have 
granted, or shall grant, the same to such person in 
preference to an hereditary peerage: provided, 
always, that not more than four persons shall have 
seats in the House at one time as peers for life. 



REPORT OF CHARITY COMMISSIONERS. 



The Charity Commissioners have made their third 
report, in which they detail their proceedings during 
the year 1855, and in accordance with our custom 
we present such parts as are likely to be of interest 
to our readers, omitting such parts as are of little 
or no practical importance. 

The powers which the commissioners can exercise, — 
The statement of the powers exercisable by the 
commissioners! though not strictly pertaming to the 
proceedings of the past year is yet necessary for 
their understanding, and independently of those 
proceedings will be usefiil to our readers. 

Requiring information, — We have extended powefs 
of requiring injormntion from the trustees of charities 



and tiieir agents and the recipients of charitable 
funds, subject to an exemption of all persons 
claiming property adversely to any charity fhwoF 
inquiry relating to such property. 

Advice and direction, — We are enabled to give 
advice and direction to the trustees of charities, who 
are protected from responsibility in acting upon onr 
opinion ; but the direction has otherwise no autho- 
rity^ and may be repudiated by all or any of the 
trustees as they may think fit. 

Control of legal proceedings — Appointment and 
removal of trustees, — The right of private persons ta 
institute legal proceedings on behalf of charities i» 
placed under our control; and it is our duty to 
prescribe and regulate the publication of notices of 
all proposed applications to the eourts fbr tkfe 
appointment or removal of trustees or the estabtiskment 
of schemes under the summary jurisdiction created 
by the act of 1868. Our approval also is requisite 
to the validity of orders made by the county courta 
or district courts of bankruptcy for the same 
purposes. 

Due application of charity fiinds — CtrHfymg for 
legal proceedings, — For enforcing the due application 
of the fimds of charities, or the recovery of their 
rights, or procuring for them administrative relief, 
we are enabled to certify to the Attorney-General 
cases in which we consider' it desirable that legal 
proceedings should be instituted by him ex officio for 
such objects. This is the only mode open to' iis of 
attaining them where no persons are disposed to 
undertake the necessary proceedings before the 
courts upon their own responsibility, or it la inex- 
pedient that private parties should conduet such 
proceedings. 

Sales^ exchanges^ leases^ improvements^ ^.f of 
charity estates, — ^We have very beneficial powers to 
authorise sales, exchanges, leases, and improvementa 
of charity estates ; and we may sanction the redemp- 
tion of rents charge, the compromise of disputed 
claims, and the removal of schoolmasters and other 
officers, though our warrants for these purposes are 
not imperative on any persons. The act of the last 
session has affi>rded also to charities an important 
protection against improvident leases and aliena- 
tions of their estates, by prohibiting such disposi- 
tions for terms exceeding those of ordinary occupa- 
tion leases, unless made with the authority of our 
board or under parliamentary or judicial sanction. 

Transfer of funds to official trustees, — ^The same 
act contains a provision under which we may 
authorise the transfer of charitable funds to the 
official trustees by any trustees or other persons 
holding such funds, and willing to adopt that course. 
Apportionment of charities in districts, — We may 
apportion any charities of a parish divided into 
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^stricts between such districts, if the annual incomes 
of such charities do not exceed £30. 

Schemes for improvement in special cases, — ^We are 
empowered to propose for the sanction of the legis- 
lature schemes for the improved application of 
charities, where the same objects are beyond the 
jurisdiction of the courts. 

Accounts of charity trustees, — ^Finally, wc receive 
the annual statement of accounts directed to be made 
by all trustees of charities, though we have no 
^rect means of enforcing theiz delivery. 

Particulars of charities furnished to and possessed 
inf commissioners, — The fiusility with which our 
office may be reibrred to by all perBons interested in 
•charities, and which we desire to promote to the 
utmost practicable extent, will probably cause it to 
be largely occupied at all times by such applications ; 
and without the means of instituting any systematic 
or comprehensive inspection of charities, we must 
rely much on the information which we either 
obtain directly by means of such communications, 
or to which they conduct us, for guidance in the 
discharge of our duties. Such information becomes 
progressively very extensive ; and it may be stated 
incidentally, that we have already had occasion to 
ascertain and register the particulars of more than 
8,000 charitable foundations, which, either as founded 
subsequently to the reports of the former commis- 
sioners of inquiry, or as having been exempted from 
or escaped their inquiries, are not included in their 
printed reports. 

Lease and improvements of charity property. — The 
facilities lor granting leases and effecting improve- 
ments of charity estates under the order of our 
board are found to be productive of great advantage 
and convenience. The orders for these purposes, 
which before the institution of our commission could 
only be obtained at considerable cost from the Court 
of Chancery, have been for the most part made by 
OS with little or no expense to the charity, our 
requisition in these cases being usually restricted to 
the production of such evidence of the expediency 
of the proposed transactions, as the trustee in the 
prudent administration of the property should ordi- 
narily require for their own guidance. The duty 
imposed on us by the act of the last session, of 
exercising a • supervision over the grant of all bene- 
ficial or extended leases of charity estates will 
rapidly extend this department of our duties, and 
we are already experiencing their pressure. 

Charity property in dilapidated condition — JRedemp- 
tion of small rents. — ^When the property of charities 
is in a dilapidated or deteriorating condition, and no 
sufficient frmds/ are available for its repair or main- 
tenance, or where local or other circumstances 
render its alienation desirable, or the sales may be 



productive of any considerable pecuniary advantage 
to the charities, we have readily authorised such 
transactions. It will also be very satisfactory to us 
if we can induce a much more general redempticn 
by land owners of small rents charged on their 
estates for the benefit of charities than has yet been 
effected. These charges constitute very ineligible 
endowments of charities, being unimproveable and of 
declining value, while their recovery becomes in 
very numerous cases difficult and precarious, and 
their payment is sometimes resisted under an undis- 
guised reliance on the difficulty of its enforcement. 

Purchase^money to [he re-invested in land. — It is, 
however, generally inexpedient to permit the con- 
version of the real endowments of charities into 
personalty, and our orders authorising sales are in 
all ordinary cases accompanied by a condition im* 
posed on the trustees, that the purchase-money shall 
be re-invested in land at the earliest opportunity 
under our direction. ^' 

Few exchanges — No transfer of title — No partitions. 
— ^The instances in which we have sanctioned ex- . 
changes are very few. Qftr orders have not the 
effect of transferring the titles of the properties 
exchanged, which is the operation of orders made 
for the same purposes by the inclosure commis- 
sioners, whose concurrent jurisdiction is for this 
reason more beneficial and inexpensive. We have 
felt it necessary in some cases to require that appli- 
cations for our warrants to effect exchanges should 
be referred to the consideration of the board of the 
inclosure commissioners, and in the present state of 
the law we apprehend that this practice must be 
frequently adopted. We are not empowered to 
sanction partitions of charity estates. 

Notice of application for appointment or removal 
of trustees — New schemes — Costs thereof — ^The act 
of 1853 requires notice to be given under the direc- 
tion of our board of all applications to the judges of 
the Court of Chancery, or the County Courts, for 
the appointment or removal of trustees or the 
establishment of schemes. We find that in the 
result of these notices there occur to us frequent 
opportunities of removing differences or settling 
questions which might otherwise be made the sub- 
ject of contest or discussion before the courts, and 
our certificates are suspended as far as may pro- 
perly be done for facilitating such arrrangements. 
During the past year we have granted 167 certi- 
ficates authorising applications to be made to the 
Court of Chancery and County Courts for various 
purposes connected with the administration of 
charities, the relative number of such applications 
having been 88 to the Court of Chancery and 79 to 
the County Courts. 

Costs of proceedings in Chancery — Applications to 
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County Court — Commissioners frame schemes for the 
judges. — ^Whatever reduction in the expense of ap- 
plications to tlie Court of Cliancery may have been 
effected by the provisions which authorise summary 
proceedings before the judges in their chambers, 
their cost is* still very onerous to the smaller chari- 
ties, frequently intercepting the whole income in a 
Tery embarrassing manner, and rendering the access 
of the trustees to judicial relief for ordinary admini- 
strative purposes, difficult but over these circum- 
stances we have no control. When applications to 
the County Courts have been required we have 
hitherto undertaken the responsibility (though 
perhaps exceeding our proper province) of so 
framing our certificates that they Bhould contain a 
statement of all the circumstances necessary for the 
information of the judge or requiring his adjudica- 
tion, and should moreover indicate the precise nature 
of the relief to be applied for and the terms of the 
orders which should in our opinion be properly 
made. When the establishment of schemes has 
been required we have undertaken the further duty 
of preparing them for the approval of the judge, and 
the judges have rarely thought it necessary to 
modify the terms of Uie orders or schemes so 
suggested to them in any degree of importance. 
The preparation of these extended certificates and 
schemes, involving in most cades much minute in- 
quiry and consideration, as well as frequent com- 
munications with the parties interested, has added 
materialy to the duties of this branch of our jurisdic- 
tion, and grreatiy exceeds the labour which would be 
incident to the exercise of any direct jurisdiction for 
the accomplishment of the same objects. 

Fees and costs in County Courts — Statements offsets 
in certificates, — Under the general orders made for 
regulating the proceedings in the County Courts no 
court fees are payable in cases of applications re- 
lating to the smallest charities ; and a further order, 
that statement of facts in our certificates shall be 
received in those courts as prima facie evidence of 
such facts, has tended to a much greater saving of 
expense ; but even ^vith these advantages the ex- 
pense of the proceedings, especially where pro- 
fessional assistance is required for their conduct, is 
often a source of considerable inconvenience. 

Charitable Trusts Amendment Act (vol. ii, p. 120) 
— Amount of funds and stock transfen-ed. — The 
additional facilities created by "The Charitable 
Trusts Amendment Act " bf the last session, for the 
transfer of funds belonging to charities, to the 
official trustees of charitable funds, have already 
resulted in a large increase in tiie amount of stock 
and moneys so transferred, and further transfers arc 
being frequentiy made under the orders of our board 
(though these are permissiye o&ly)} and of the 



various courts which have jurisdiction for the pur- 
pose. The amount of stock transferred to the 
official trustees up to the 8 1st of December last was 
£27,519 Hs. 2d., belonging to sixty-two different 
charities ; and we may add, that since that period, 
further sums of stock amounting to £13,731 17s. 7d., 
belonging to twenty-three different charities, have 
been already transferred, and we have been required 
to execute numerous orders for similar transfers, 
which have not yet been carried into effect. 

Separate account of funds. — ^The amount belonging 
to each charity is placed to a sepaiute account in the 
books kept for that purpose in our office under the 
immediate superiutendence of our secretary, and the 
dividends are apportioned and remitted to the 
trustees of the various charities with entire regu- 
larity. 

Application of large charity funds. — ^It may be 
useful to our readers to know in what way the 
charity commissioners deal with the funds of ex- 
tensive local charities, and, we therefore, insert 
tiieir statement of some schemes lately made by 
them. The schemes for the improved application of 
the charities of Coventry, Nottingham, and Spalding 
are examples of proposed applications of funds to 
purposes of great public advantage, but to which 
they have not hitherto been appropriated. The 
scheme which relates to the charities of Coventry 
proposes to deal with funds which have been 
applicable by way of loans to young freemen, but 
have become so excessive, that tiiere is an existing 
accumulation exceeding £20,000 wholly unemployed 
and which, moreover, receives accretions equivalent 
to more than a yearly amount of £300. There arc 
even much larger funds arising under the same and 
other foundations, and exceeding in yearly income 
£2,000, the subject of direct, and somewhat indis- 
criminate pecuniary distribution among the inhabi- 
tants. It is proposed with these ample resources 
(after reserving a sufficient loan fund) to establish 
and largely endow an institution, which all parties 
interested in the welfare of the city concur in 
recommending, namely, an industrial school for the 
maintenance and instruction of the daughters of the 
poor; to aid and expand the benefits ef a high 
school in which classical and commerdfd education 
shall be accessible on very moderate terms to all 
the inhabitants, ^vith a reservation of some preferen- 
tial advantages to the children of freemen ; and to 
provide other facilities for educational improvement 
and for instruction in the sciences most applicable to 
the industrial pursuits of the population ; to build 
and endow a ward in the hospital for the benefit of 
the freemen ; to support the dispensary ; and to 
provide a pension fund and means of affording alfo 
direct and discriminate aid, under proper regulation! 
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to the really necessitous. It was to be expected 
that these extenuve proposals would receive con- 
dderable opposition from many parties, including 
the dispensers as well as recipients of so large funds 
imder the present system, and much objection to 
them has been expressed. Being however satisfied 
that the *' commonwealth ** and permanent benefit of 
the whole town may be legitimately and most 
materially advanced by the adoption of the proposed 
measures, we have considered it our duty to embody 
them in a scheme to be submitted to the wisdom of 
the legislature. Its decision may enable us the 
more confidently to select our course of duty in 
other cases. We have received a representation 
that the distribution of these doles has the effect of 
diminishing the claim on the poor^s rates, but 
certainly do not find in that statement an objection 
to any scheme for the proper regulation of their 
employment; and although it is not doubted that 
they now afford proper relief to many and deserving 
persons, we should confidently hope for the difiusibn 
among a much greater number of meritorious 
persons under the provisions of the scheme of 
benefits exempting them from the necessity of 
seeldng relief either from public frmds or from those 
which are now the subject of discretionary distribu- 
tion. 

Proceedings to obtain rettamB from trustees. — ^In 
•ome instances, during the last year w« have found 
it indispensable to direct the institution of proceed- 
ings for the purpose of obtaining the requisite 
returns or other information from trustees, and they 
have bad the effect of inducing an obedience to the 
law without a necessity fi>r continuing them to any 
ultimate stage. 

Public audit of parochial charities. — ^We anticipate 
great advantage from the salutary provisions of the 
act of the last session, which requires the trustees 
of all parochial charities to submit them to public 
audit in the vestries. The performance of this duty 
will no doubt be very generally exacted; and the 
regularity of the accounts to be kept fi>r the purposes 
of this examination, ani their necessary publication, 
being insured, we may well expect their remittance 
to this office also with Improved regularity. 



SUMl^ABY OP DECISIONS. 



COM V J5 y ANCIITO ANX> BQUrtY. 

EQUITABLE CHARGE.— Corpt» sold out tiit- 
knoum to partly — Misdescription — Nodct, order, and 
disposition — Bankruptcy, — S. and N., having money 
of R. in their hands, wrote a letter to her, agreeing 
to give her a charge for the amount on a mortgage 
for JE600 due firom M. on a mortgage of his share in 



an estate in . Kent. S. and N^ had formerly had a 
mortgage for £600 on M.*s share of the estate, but 
before the date of the letter the estate had been 
sold, and the purchase-money invested in coxuk>1s, 
in th^ names of trustees, of whom S. himself was 
one, in trust to indemnify the purchaser against 
certain claims, and subject thereto, as to M.'s share, 
upon trust for securing the debt to S. and N. . S. 
and N. became bankrupt: Held, reversing the 
decision of the commissioner, that the letter created 
a valid charge on S. and N.*s interest m the sum of 
consols. Held, also, that as S. was one ,of the 
trustees of the stock, there was notice sufficient to 
prevent the charge firom being defeated on the 
ground of reputed ownership. Exparte Rog^rs^ 2 
Jur. N. a 480. 

LUNATIC.-— /n9tfm(iota--il«et9--3fefitcaZ unt-^ 
nessts — Remuneration. — The solicitors charged with 
the prosecution and defence of investigations rdating 
to proceedings in or towards lunacy, as a matter of 
course take care to provide for the prompt •and 
proper payment of medical fees ; and part of their 
daiia, when the costs and expenses of the investiga- 
tion come to be provided for, almost always relates 
to monies which have been expended in procuring 
services of this very kind. Indeed, this is so 
universally the custom, tiliat no instance has been 
produced of a contrary course, or of a case in which 
a medical attendant htn^ attempted to obtain out of 
the assets of a lunatic, payment of his d^ands as a 
creditor. Previously to an inquisition of lunacy 
held, in the case of Mrs. C, who was alleged and 
found to be of unsound mind, she was attended by 
several physicians, as well in thehr ordinary capacity 
as for the purpose of preparing themselves to give 
evidence in her favour upon the inquisition in 
Question. They received at the time no remunera- 
tbn for their services, except in the case of one of 
them, to whom a promissory note was given by the 
ladyt bearing date, subsequently to the period at 
which her imbecility was afterwards declared to 
have been begun. Under a suit to administer 
her estate, these gentlemen applied by motion to 
vary a certificate of the chief clerk, by adding their 
names to the schedule of creditors, in respect of 
their claims for the above services : Held, that they 
were not entitled to be included in such schedule, 
and that their fees ought to have been paid, and- 
claimed by the solicitor of the lady ; but the amount 
of the promissory note given to one of their number 
was ordered to be allowed to him. Elliot v. Ince. 
Week. Rep. 1866-6, p, 616. 

TRUSTEE.— Tri{/U defavU-^Duty of new trustee 
as to outstanding preperty subject to settlement — Bank' 
ruptcy — Reputed ownership. — ^A new trustee under a 
marriage settlement containing a covenant for settling 
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after acquired property is entitled in the absence of 
notice, to assume that every thing necessary to get 
in the fund prior to his undertaking the trust has 
been done : a trustee, under such a settlement, is 
not liable for wilful default in neglecting to get in a 
fund subject to be settled under the covenant, unless 
he had notice of the existence of the fund, or reason 
to suspect its existence : a partner in a banking firm 
being a trustee, lent the trust- funds to the firm, 
which appropriated several bonds as a security to 
the trust. The bond debtors had no notice of the 
appropriation, and continued to treat the firm as owners 
of the bonds. The bank became bankrupt : Held, 
that the cestui que trust had a right to fix a trust 
upon the bonds so appropriated, and that the bonds 
were not goods in the possession of the bankrupts 
as reputed owners by the consent of the true owners, 
within the 125th section of the Bankrupt Act. Re 
Strahan, 27 Law Tim. Rep. 129. 

EQUITY PRACTICE. 

ANSWER. — Time for answering having expired — 
Enlarging time for answer — Attachment — ^It appears 
that a judge^s clerk has power to enlarge the time 
for answering, though the time has actually expired. 
The defendant having taken out a summons for 
further time to answer, returnable upon the day 
on which his original time expired, neglected to 
altend at the proper hour, and took, out a firesh 
summons for the following day. This summons the 
plaintifif attended, and objecting that the time of 
answering having expired, the chief clerk^s jurisdic- 
tion in the matter was at an end, declined to abide the 
result, and proceeded immediately to issue a writ 
of attachment. Upon motion, this writ was ordered 
to be discharged, each party paying his own costs. 
Davis V. Tollemache, Week. Rep. 1855-6, p. 471. 

EVIDENCE. — Notice of using at hearing affidavits 
previously filed — 15 §'16 Vic, c. 86 — Applying for 
hearing to stand over. — ^The 38th section of the 
15 & 16 Vic. c. 86, specifies the mode in which 
eyide^ce is to be closed (and see Ord. 1 June, 1854 ; 
1 Chron. 87). " The evidence on both sides in any 
suit in the said court, whether taken orally or upon 
afiUdavit, shall be closed within such time or respec- 
tive times after issue joined,* as shall in that behalf 
be prescribed by any general order of the Lord 
Chancellor, but with power to the court to enlarge 
the same if it shall see fit ; and after the time fixed 
for closing the evidence, no further evidence, 
whether oral or by affidavit, shall be receivable 
without special leave of the court, previously ob- 
tained for that purpose." Knight Bruce, L. J., has 
expressed his opinion on the above section to the 
effect that the words "without special leave pre- 
viously obtamed," mean without leave previously 



obtained on a special application to the court made 
for that purpose, founded on special circumstances, 
to satisfy the court that it ought to exercise the 
discretion reposed in it. By the general practice 
of the court as founded on the 38rd Ord. of August, 
1852, the evidence filed on an interlocutory applica- 
tion cannot be used on the hearing, except upon a 
special application made within due lime after 
closing the evidence. The court has pow3r to 
enlarge that time, but it must be by a motion with 
special notice. Therefore, where the plaintiffs gave 
notice to the defendants, four days after the time for 
closing the evidence, of their intention to read, at 
the hearing of the cause, certain affidavits used on 
an interlocutory application, and proceeded at the 
hearing to read the same, but the defendants ob- 
jected to their being read, that objection was 
allowed. The plaintiffs thereupon moved that the 
cause might stand over until the following day, 
and thai the court would give special leave to them 
to read the affidavits, or to allow them to examine 
orally witnesses who were then in court, under the 
Above act i Held, that as the plaintiffs neglected to 
make an application within due time for special 
leave to read the affidavits at the hearing, and as 
there were no special circumstances in the case, the 
court could not accede to the application. The 
15 & 16 Vic. c. 86, s. 38, does not give the court a 
discretion in such a case as the present. Evans ▼. 
Coventry^ 27 Law Tim. Rep. 39. 

COMMON LAW. 

ACTION ON ORDER.— Cojto—OrJur of jtidi- 
cial committee—^ j* 4 Will, 4, c. 41—6 ff 7 Vic. c. 
38 — Saisie arret and intervention suit in Canada. — 
It is a well known rule of law that if a statute, 
directs money to be paid, and gives no express 
direction how it shall be recovered, the party 
entitled may maintain an action of debt for it. This 
is so laid down in Com. Dig., " Debt," A., 1, and 
"Action upon Statute," F. In Hopkins v. The 
Mayor of Swansea (4 M. and W. 621), the court of 
exchequer adopted the principle laid down in 
Comyn^s Digest (Joe, cit.), and held, that an action 
of debt was maintainable by a party to whom a 
statute has given a benefit or advantage. It is 
sometimes said, that because the court can enforce 
its orders by ei^ecution no action is maintainable 
upon them. There is not, however, any case 
(except those of county courts and courts of equity) 
where an action will not lie on- the judgment of a 
court, merely because it may be enforced in some 
other way. It must be admitted that the cases 
decide that an action cannot be maintained on the 
decree of a court of equity. But they are distin- 
guishable for the reason stated in those cases, 
namely, that there is no unplicd promise to pay a 
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mere eqmtabU debt. So in the instances of the 
judgments of connty courts, it has also been held 
that no action will lie. But these cases are distin- 
guishable from all others on the special grounds 
pointed out in Berkeley v. Elderkin (1 £1. and Bl. 
805; 17 Jur. 1153). In addition there are the 
eases of certain interlocutory orders which are final 
in this sense, that they cannot be reyersed, but on 
which no action can be maintained. Probably the 
true reason for that might be found something like 
this. The power of common law courts to award 
the final costs of a suit is derived from the statute 
of Gloucester, 6 Edw. 1 ; their power to award 
other costs may be either an usurpation or incident 
to the power which every court has of enforcing its 
own rules ; and if this be so, the disobedience to an 
order for the payment of interlocutory costs would 
be properly punished by tilie process by which other 
contempts are punished. It has been decided by 
the Court of Exchequer in a recent case that an 
action may be maintained on an order by the judicial 
committee of the Privy Council for the payment of 
costs, under stats. 3 & 4 Will. 4, c. 41, and 6 & 7 
Vic. c 38. Incidentally to a suit between A. and B. 
in the Court of King^s Bench at Montreal, in 
Canada, a claim was made by means of a process 
called a writ of attachment or iaisie arrets by which 
property in the hands of a third person may be 
seized and brought into court for the benefit of the 
party suing. When the property was brought in, 
C, a fourth party, intervened in the manner allowed 
by the law of that country, t. «., presented a petition 
to the court claiming the property as his. That 
claim, being disputed by the plaintiff in the suit, 
was decided in favour of C, but the decision was on 
appeal reversed by the Court of Appeals at Quebec. 
C appealed from this reversal to tbe judicial com- 
mittee of Privy Council, by which Uie question, 
being one of disputed account, was referred to a 
barrister, who reported in favour of the appellant. 
The judicial committee adopted the report, deter- 
mined the property to belong to the appellant, and 
ovdered that a certain sum incurred by him for costs 
during the proceedings in this country should be 
paid to him by the respondents. This report baring 
been confirmed by the Queen: Held, that an action 
might be maintained by C. for this money. Hutchin" 
$on y. GilkspU, 2 Jur. N. S. 403. 

DISTRESS. — Unlawjul entry by opening unfastened 
window tadawful, — ^A landlord or his bailiff may enter 
through an open window in order to make a distress, 
butnot through a closed one (see Boilers Abr. p. 671, 
E. 7) ; an entry^ down the chimney would be a forcible 
entry. On a an indictment for forcibly entering and 
distraining in a dwelling-house, a verdict having 
been given for the prosecution, the eourt refused a 



motion to set it aside, which was made on the ground 
that the entry having been effected by opening an 
unfastened window was lawful. Regina v. Lockwood^ 
Week. Rep. 1855-6, p. 465, 

LANDLORD AND TENANT.— Xeojre, forfeiture 
— Ejectment — Covenants in lease of theatre to improve 
the property; not to let more Uian a year; not to 
charge or incumber lease in future — Power of leasing 
— Construction — Warrant of attorney — 1 j* 2 Vic. c. 
110, s. Z—Forfeiture^Waiver by accepting rent- 
Legal maxims.—lti a lease of the opera house the 
lessee covenanted ; Ist, that he would not covert the 
same or any part thereof to any other use than for 
the performing operas, &c., but would use his 
utmost endeavours to improve the same for that 
use and purpose ; 2ndly, that he would not grant, 
let, charge, or dispose of the boxes or seats for any 
term of years, or for any longer period than one 
year or season ; nor charge or incumber the theatre, 
or the income thereof or the terms thereby created 
by mortgaging the same, or granting any rent 
charges or any other incumbrance whatever. I^ect- 
ment baring been brought on the ground of forfei- 
ture by breaches of covenant : — Held, in the Exche- 
quer Chamber (affirming the decision of the Q. B.), 
1st, that the positive part of the first covenant was 
not broken by the lessee^s not opening the house for 
several seasons, though that was injurious to the 
property, there being nothing to show that the 
lesse.e had not used his best endeavours to keep it 
open ; that the covenant referred to the condition 
of the theatre, as to repairs, for theatrical perform- 
ances, and not to its being' opened. 2ndly, that the 
first of the second covenant was not broken by a 
lease of boxes, though it was not a lease in posses- 
sion, but granted twelve days before the season of 
185^ closed, for a term of one year from the com- 
mencement of the following season. 3rdly (rever- 
sing the decision of the Q. B.), that the latter part 
of the second covenant was not broken by the 
defendant's giring warrants of attorney by the de- 
feasance of which it was agreed that judgment 
should at such time as the creditor should think 
fit be entered up and registered, and that they 
should stand as securities for debts, upon default in 
payment of which, by a day named, execution should 
issue ; that the judgment under such a warrant of 
attorney is a judgment in invitum, and not a charge 
within the meaning of the covenant ; and that the 
breach was not established by the operation of 
1 & 2 Vic. c. 110, s. 13. Semble, that where after a 
forfeiture a lessee tenders rent, expressly stating the 
tender to be on the character of rent only, and that 
unless so received it is not to be taken, and the 
lessor protests against receiring the money as rent, 
and . expressly states that he takes it for use and 
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occupation, and resenres his right of re-entry and 
takes the money, he takes it in the character in 
which the lessee tenders it, as rent, and the forfei- 
ture is waived Croft v. Trimley^ Week. Rep. 1866- 
6, p. 367. 

P UBLIC COMP AN Y.— ^x«ctt/Mm agairut share- 
holders [vol, 1, pp. 243, 276, 309, 346, 41Q]— /w^- 
ment against Co. Companies Clauses Consolidation Act, 
8 j* 9 Vicf. c. 16, *. 36— Scire facias— Affidamt,--- 
' The Companies Clauses Consolidation Act, 8 & 9 
Vic. e. 16, s. 36, enacts that *' if any execution, 
either at law or in equity, shall have been issued 
against the property or effects of the company and if 
there cannot be found sufficient whereon to levy such 
execution, then such execution may be issued 
against any of the shareholders to the extent of 
their shares respectively in the capital of the 
company not then paid up : provided always, that no 
such execution shall issue against any shareholder 
except upon an order of the court in which the 
action, suit, or other proceeding shall have been 
brought or -instituted, made upon motion in open 
court after sufficient notice in writing to the person 
sought to be charged.** An application under the 
above act for a scire facias against a shareholder in 
a company, on a Judgment obtained against the 
company, was founded on affidavit stating that a. fieri 
facias had been issued against the company, to which 
the "sheriff returned nulla bona ; that the party was 
a shareholder in the company and had been served 
with notice of motion, and that the company had not 
at the date of the judgment, nor then, nor any time 
since the judgment, any lands, chattels, goods, or 
effects, in England, Ireland, or elsewhere, whereon 
the amount of the judgment, or any part thereof, 
could be levied Held, sufficient. Nixon v. The 
Kilkenny and Great Southern and Wesiem Railway 
Company, 2 Jur. N. S. 427. 

PUBLIC COMPANY.— Mining shares— Implied 
contract to indemnify against subsequent calls. — ^The 
plaintiff, who was registered owner of certain shares 
in a mine (worked on the cost book principle), sold 
such shares to the defendant and afterwards signed 
and delivered to him a transfer of the shares in 
blaiik. The defendant not having inserted his name 
in the transfer, and taken the same to the purser of 
the mine for registration, the plaintiff remained the 
registered owner of the shipres, and as such was 
compelled to pay calls made subsequently to the 
sale ! Held, on the authority of Humble v. Langston, 
(7 M. and W. 617), that there was no implied con- 
tract by the defendant either to register the shares 
in his own name or to indemnify the plaintiff against 
such calls. Walker v. BartUtt, 2 Jur. N. S. p. 261. 

SHIPPING.— CoWwton [vol. ., pp. 93, 160, 206, 
340 J vol. 2, p. 91]— Th^ Merchant Shipping Act, 



17 fr 18 Vic. c. 104, s$. 296, 298, 299— Their appli- 
cation to foreign vessels. — A British and foreign vesse 
had come into collision, hy the general maritime 
law the foreign vessel was pronounced in fault, but 
by the Merchant Shipping Act, 17 & 18 Vic. c. 104, 
ss. 296, 298, 299, it is provided, that if a ship does 
not port her helm when meeting another ship, and 
a collisioti occurs, such ship shall not recover any 
recompense for any damage sustained. The 
British ship not having ported her helm, it was 
urged, that she could not recover, by > reason of her 
default; but it was held, that the 17 & 18 Vic c. - 
104, ss. 296, 298, 299, did not apply to cases in 
which foreign vessels were concerned, and that, 
therefore, the general maritime law must prevail, 
and, consequently, the British vessel was entitled to 
be recompensed for the damage she had sustained. 
Tlie Zolverein, 2 Jur. N. S. 429. 

SHIFTING.— Salvage— Jurisdiction of the Court 
of Admiralty and the Cinque Ports — 17 jr 18 Vic. c. 
104, ss. 460, 476.— l^e Merchant Shipping Act, 
17 & 18 Vic. c. 104, does not affect the jurisdiction 
(in relation to each other) of the Court of Admi- 
rality and the Cinque Ports, but leaves their juris- 
diction as it was before the passing of that act, viz. 
concurrent. The Maria Louisa, 2 Jur. N. S. p. 264. 

SHIPPING.— &amen incapacitated and left behind 
— No liability for their maintenance. — Where seamen 
are injured by an accident, and put on shore while 
the ship proceeds on her voyage, the captain has no 
implied authority to make Uie ship owner liable for 
expenses incurred for their maintenance and care. 
Organ v. Brodie, 10 Exch. Rep. 449 ; S. C. 24 Law 
Joum. £xch., 70. 

SHIPPING.— i^ret^/^ir [vol. 1, pp. 309, 344]— 
Assignee of bill of lading — Delivery of part — Con- 
tract to be inferred.— It is settled (Sanders v. Van- 
zeller 4 Qu. Ben. Rep. 260) that no obligation to 
pay the fireight arises, as matter of law, from the 
receiver of the goods under a bill of lading, but that 
such receipt by the indorsee of the bill of lading is 
evidence from which a jury may infer a contract by 
him to pay it, the consideration for the contract 
being that the captain gives up his lien on the cargo. 
But no contract to accept the cargo, or any part of 
it, within a reasonable time, and to pay the freight, 
can be inferred from the mere fact of the assignee of 
the bill of lading presenting it to the captain and 
demanding the deliveiy of the cargo the same not 
being afterwards completely delivered. Where, 
after such a demand by the assignee of a bill of 
lading, the captain delivered a portion of the cargo, 
and then refused to deliver the remainder until paid 
fi-elght for the portion already delivered, and the 
assignee then refused to pay any freight until the 
whole cargo should be delivered. Held (reversing 
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the jud«^ent of the Court of Qiieen*8 Bench), that 
there was not evidence from which a jary might 
infer a promise on the part of the assignee to pay at 
once for the 'portion of the cargo delivered. MoUer 
V. Young, 2 Jur. N, S. 393. 

STATUTE OF FRAUDS.— /n<er«< m land— 
Shares in cost-hook mine. — Shares in a cost-book 
mine. Held, in deference to Watson v. Spratley 
(10 Exch. 222), not to be an interest in laii4 withhi 
section 4 of the Statute of Frauds. PoweU and 
another v. Jessopp^ Week. Rep. 1855-6, p. 465. \ 

TITHE RENT-CHARGE [vol. 1, p. 810].— 
Seizure of tenants stock by commissioners after tenancy 
expired — Indemnity, — ^There is no obligation upon 
the owner of land, arising from the mere circum- 
stance of a stack of wheat being lawfully there, to 
indemnify the owner of the stack from the loss 
occasioned by a seizure and sale of the stack by the 
Ecclesiastical Commissioners by virtue of the 6 & 7 
WilL 4, c. 71, for a tithe rent-charge upon such 
knd. Griffinkoofe v. Dabuz, 2 Jur. N. S. 392. 

COMMON LAW PRACTICE. 

COSTS.— Taxation— Shorihand writer's notes- 
Arbitration. — ^The succesisful party on an arbitration, 
which lasted several days, having only one counsel, 
employed a shorthand writer to take notes. Held, 
that the master was right in not allowing any part 
of the expense; although the expense of a second 
counsel, or of a copy of the notes of the evidence, if 
taken by the attorney or his clerk, would have been 
allowed. Croomes v. Easton^ Week. Rep. 1855-6, 
p. 462; 2 Jur. N. S. 427, 

CBIMINAL LAW. 

WQcAMY. —British subject married in Scotland— 
9 Geo. 4, c. 31. — The prisoner, a subject of her 
Kigesty, and resident in England, was married in 
Scotlai^ according to the law of Scotland. He, 
subsequently, married again in the same country, 
and according to the same law, his first wife being 
alive. Both wives, at the time of their marriage 
were resident in England : Held, that the prisoner 
bad committed anoflfence against the stat. 9 Geo. 4, 
c 31, s. 22. Reg. v. Topping, 2 Jur. N. S. 428. 

'EVIDENCE.— Admissibility of— Statement hy pri- 
soner OH application for remand — Caution, when neces- 
sary— II & 12 Vic. c. 42, s. 18.— The rule of law 
which requires that in order to render the statement 
of a prisoner admissible in evidence against him, 
the justice before whom he is examined shall caution 
him that what he says may be given in evidence 
against him at the trial, applies only to the con- 
cluding examination before the justice who commits, 
after idl the witnesses have been examined. Where, 
therefore, upon an application for a remandi the 



prisoner made a voluntary admission, which was not 
then committed to writing, and at the concluding 
examination before the oommiting justice, evidence 
of the prisoner's voluntary admission at the remand 
was introduced into the deposition : Held,, that 
evidence of such admission was receivable at the 
trial, and that it was no objection to its admissibility 
that it had not been committed to writing after the 
caution required by the statute 12 k 13 Vic. e. 42, 
s. 18, had been previously given. Eegina v. Str^^ 
Week. Rep. 1855-6, p. 489. 

FALSE PRETENCES.— i^a^fe representation that 
a house was built upon land offered as security Jbr a 
loan. — ^A. spplied to B. for a loan upon the security 
of a piece of land, and fidsely and fraudulently 
represented that a house -was built upon it. B. 
advanced the money upon A. signing an agreement 
for a mortgage depositing his lease, and executing a 
bond as collateral security : Held, that A. was pro- 
perly convicted of obtaining money by false pre- 
tences. Reg V. Burgon, 27 Law Tim. Rep. 143. 

FALSE PRETENCES [vol. 1, pp. 133, 207, 
442, 455]. — Misrepresentation of (he quaUty of an 
article offered, as a pledge — Evidence of scienter. — ^A 
fidse and fraudulent statement to a pawnbroker 
that a chain offered as a pledge is of silver is indict- 
able as a false pretence under that statute 7 & 8 
Geo. 4, c. 29 ; and upon the trial of such an indict- 
ment evidence is admissible of similar representations 
made to others about the same time, and of the 
possession of a considerable number of chains of the 
same kind. Beg v. Roebuck, 27 Law Tim. Rep. 143. 

FALSE PRETENCES [vol. 1, pp. I33, 207,442- 
3, 455]. — Contract, attempting to obtain money under. 
Animus furandi— Bargain, worthless article received in 
warranty --Civil remedy.— Pl false pretence knowingly 
made to obtain money is indictable, though the 
money be obtained by means of a contract which the 
prosecutor was induced by the falsehood to make ; 
but held, by Lord Campbell, C. J., that if the 
questions were res integra, the decision in,R. v. 
Kenrick (5 Q. B. 49), as acted on in R. v. Abbot, 
(1 Den. C. C. 273), is not to be approved of. A 
pawnbroker lent the prisoner 10s. on a chain relying 
entirely on his own examination and test ; but the 
prisoner, in reply to the pawnbroker, &Isely stated 
the chain to be silver, when in fact it was worthless. 
Eegina v. Roebuck, Week. Rep. 1855-6, p. 514. 

FALSE ^BETENCE— Personation— Obtaining 
board and lodging. — ^A person who, by falsely repre- 
senting himself to be another person, induces another 
to enter into a contract with him for board and 
lodging, and is supplied accordingly with various 
articles of food, cannot be indicted for obtaining 
goods by false pretences, the obtaining of the goods 
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baiiig too remotely connected with the fidse repre- 
■entations. Bsg t. Oardner^ 27 Law Tim. Rep. 

FIRE.— CAimti^— Xoiufon^U Geo, 8. c. 78, ss. 
76« 77« IS-^Reward to firemen^ where fire begins in 
eJdmnejf—LiabiUtjf of occupier^ where up inmaU of 
hmldiMg. — The oocapier of a building within the 
metropolia, in the chimney of which a fire originated, 
and in which there wan at the time of th^ fire no 
inmate, is liable to repay to the overaeers of the 
pariah aneh reward as has been paid by them to the 
firemen attending at snch fire, and which has been 
allowed under sections 76, 77, and 78, of U Geo. 
8, c. 78, by a jnstice of the peace having jurisdiction 
in the case. Eegina r. PdnH/ex^ Week. Rep. 1855- 
6, p. 505. 

HLGrBWAYB.-'T\impikeroad--Rqpair^Trustee$ 
— PtarrM sttrreyors-^ A* 6 WUl, 4, c, 50, m. 94, 113 
— 4 A- 5 I^. c, 59, 8. l.-— By sec. 94 of the 5 & 6 
WilL 4, c 50 (EQghway Act), upon information of a 
highway being out of repair, a summons may be 
issued against the parish surveyor, or tl^e person or 
body corporate chargeable with snch repairs, to 
appear before the justices in special sessions. In the 
meantime the justices are to ascertain the state and 
condition of the ntad, and if it is not satisfiictory 
they may convict the surveyor in a penalty of £5 ; 
or, if he is not liable, the other persop or body 
corporate who may be liable ratione tenurce. Then 
comes a proviso, that if the highway is part of a 
tuminke road, *^the said justices," that is, the 
justices at special sessions, *^ shall summon the 
treasurer, or surveyor, or other officer of the turn- 
pike road, and the order herein directed to be made, 
shall be made on such treasurer, or surveyor, or 
other officer as aforesaid.** Where a turnpike road 
is out of repair, the justices at special sessions have 
no jurisdiction, under the enacting part of sect. 94 
of Stat 5 ft 6 Will. 4, c. 50, to convict the parish 
surveyor; but under the proviso they should 
summon the tunipike surveyor, and miake an order 
upon him for repairing the road ; and under statute 
4 ft 5 Vic. c. 59, s. 1, if he mskes it appear that the 
fimds of the trusts are insufficient for the repair of 
the road, they may make an order upon the parish 
surveyor to pay a sum for that purpose out of high- 
way rate. Reg v. Trafford^ 2 Jur. N. S. 899. 

HIGHWAYS [vol. 1, pp. 17, 24, 422].— ^i^Aioay 
Act^ 5 A* 6 Wm. 4, c. 50, ss. 94, 118, procedure under 
'^Turnpike road out of repair — Penalty on parish 
surveyor — Summons on officer of turnpike road. — 
Parish surveyors, having been summoned before 
justices at petty sessions fixr allowing a highway in 
the parish to be out of repair, showed that such 
highway was a turnpike road, and objected that the 
justices ought therefiire, under the 94th section of 
the General Highway Aet„ 5 ft 6 Wm. 4, c. 50, to 



summon the ofiker of the turnpike road before 
them ; whereupon the attorney who appeared 
against the parish surveyors, said that he did not 
wish this to be d<Hie as in fiict he appeared for the 
turnpike officer, and the trustees had no funds for ' 
repairing the road in question : Held, that the 
justices acted rightly in dismissing the snmnums 
as the turnpike officer was not brought before themf- 
and in refusing to convict the parish surveyors in a 
penalty under the 94th section. Begina y. The 
Justices of Lancashircy Week. Rep. 1855-6, p. 260. 

EUIGHWAYS. — Stopping unnecessary highways — 
Local Inclosure Act — Highway maUe cul de sac. — The 
question in the following case was, whether, if two 
parishes a^oin, and there is a public footway which 
passes across the boundary from a public highway 
in one of the parishes to another public highway in 
the other, it is competent for the indoeure ocmimis- 
sioners of one parish, with consent of two justices, 
to close up SQ much as is in one parish, dthongb 
they have no power to close up the part in the 
other. The contention on the part of the adjoining 
parish was that there was no right to stop up the 
footpath so fiur as they were concerned, and th^ 
portion of it in their parish had been rendered 
useless by converting it into a cul de sac ; but the 
uiswer to that is that an act has expressly grven the 
power. By a Local Indosure Act, commissionera 
were empowered, with the consent of two justices, 
to stop up unnecessary highways in the parish of T.» 
and provision was made for the giving of notice 
befi>rehand in the parish of T., and there was a 
power of appeal: Held, that the commissionera 
might stop a public footpath leading firom a highway 
in the parish of T. to a highway in an a^oining 
parish, * though by closing the part in the parish of 
T. they rendered the portion of it in the adjoining 
parish a cul de sac. Owyn v. Hardtoick^ Week. Rep. 
1855-6, p. 486. 

INDICTMENT.— Fa&e pretences [vol. 1, p. 448] 
— Venue — 7 Geo. 4, c. 64, s. 1^— Boundaries of two 
counties.— The 7 Geo. 4, c. 64, s. 12, enacts, that 
where any fek>ny or misdemeanour shall be com- 
mitted on the boundary or boundaries of two or 
more counties, or within the distance of five hundred 
yards of any such boundary or boundaries, or shall 
be begun in one county and completed in another, 
every such felony or misdemeanour may be dealt 
with, inquired of, tried, determined, and punished 
in any of the said counties, in the same manner as if 
it had beeii actually, and wholly committed therein.*' 
The defendant by means of false pretences contained 
in a letter written and posted by him in the county 
6f C, received in the same coun^ the money 
obtained by A., which was sent to him by the 
prosecutor in a letter. The letter containing the 



July 1, 1856.] 



THE LAW CHRONICLE. 



23 



Mae pretences was received by the prosecutor in 
the county of the borough of C, and the letter 
inelosing the money was posted in that county. 
The defendant was indicted for obtaining the money 
by means of fidse pretences contained in his letter : 
Held, that the - venue was well laid in the county 
ol the borough of C. Re^. v. Leeck^ 2 Jur. N. S. 
428. 

LANDLORD AND TENANT.— Z^aae—Cawn. 
ant—SubstituUng Plate Glass Windows, — ^Thc defen- 
dant was a plaintiff's tenant of a house under a lease 
containing a covenant to yield up the premises at the 
determination of the term, together with all wains- 
cots, windows, shutters, fastenings, hearths and 
slabs, chimney-pieces, locks, keys, bolts, bars, and 
other things, which then were or at any time there- 
after should be thereunto affixed or belonging 
(looking glasses and furniture excepted): and 
together with all sheds and other erections, build- 
ings, and improvements, which should be erected, 
built, or made, upon said demised premises, in good 
repair and condition. The defenduit took down the 
ordinary shop sash window on the premises, and 
substituted a plate glass shop front or window in its 
place, which plate glass front was brought to the 
house completely mad6, and was placed in its posi- 
tion. Nb screws, nails, or glue, were used in fixing 
it^ and when certain wooden wedges were with- 
drawn, which ceuld be easily done, the plate glass . 
front or window could be lifted out of its place and 
be removed : Held, that this substituted plate glass 
shop front was included in the above-mentioned 
covenant, because it was a window belonging to the 
house. Burt v. Haslett, Week. Rep. 18^-6, p. 485. 

LARCENY.— Bailment destr^yyedby fraud— -Money 
obtained by trick — Poke pretence. — The prosecutor, 
in the hearing of B. (the prisoner), told his servant 
that he must go to H. and pay him money, npon 
which B. offered to take it, falsely stating that he 
lived within six doors of H. Liduced by this offer, 
the prosecutor delivered the monejr to B. and con- 
verted it to his own use. Upon the trial of B. for 
larceny, the jury found him guilty, and stated that 
their verdict waa grounded on the belief that he had 
obtained the money by a trick, intending at the time 
to appropriate it to his own use : Held, that the 
conviction for larceny was right. Regina v. Henry 
Brown, Week. Rep. 1855-6, p. 250. 

PUBLIC HEALTH ACT,— 11 4- 12 Vic. c, 63, 
s. 30 — Election of members of local board — Allowance 
to returning officer — Discretion in board. — Under sec. 
30 of the Public Health Act, 11 & 12 Vic. c. 63, the 
amount to be allowed to the returning officer for his 
sendees is in the discretion of the locat board, and 
after they have exercised their discretion as to what 
is a reasonable sum to be allowed, the court will not 



grant. a mandamus calling on them to allow a reason- 
able sum, on the ground that the sum allowed is too 
snuill. ExparU Metcalfe, Week. Rep. 1855-6, p. 
490. 

VENUE.— 7 Geo. 4, c. 64, s. 12—Offence com- 
mitted partly in one county and partly in another. — 
The prisoner, by means of a false pretence contained 
in a letter written in county C, received there the 
money obtained by it, which was sent to him by 
the prosecutor in a registered letter. The letter 
containing the false pretence, was received by the 
prosecutor in the county of the borough of C. ; and 
the registered letter conveying the money, was 
posted in the same county. Upon the trial of an 
indictment for obtaining money by false pretences : 
Held, that the venue was properly laid in the 
county of the borough .of C. Regina v. Leech, 
Week. Rep. 1855-6, p. 482. 

BANKRUPTCY. 

EVn)ENCE.— ildwis«6i&'/y o/a bankrupCs exami- 
nation 'before a commissioner upon the trial of the 
bankrupt on a criminal charge — Voluntary statement. 
— ^A bankrupt was examined before a commissioner 
under sec. 117 of the Bankrupt Act and asked 
various questions respecting the writing of a false 
letter in his father's name, for the purpose of getting 
additional credit from persons with whom he traded. 
He made no objection to the questions : Held, that 
the examination was not compulsory under the 
117th section of the Bankrupt Act as touching the 
estate or dealings of the bankrupt ; and that, as 
he might have objected to it and did not, it was a 
voluntary statement and dismissible in evidence 
against him upon his trial subsequently on a criminal 
charge. Reg v. Hoggett, 27 Law Tim.' Rep. 142. 

EVIDENCE. — Examination of bankrupt before 
bankruptcy court admissable against him — Questions 
tending to criminate — Compulsorg examination — 
12 j- 13 Vic. c. 106, ss. 117, 254.— Where a bank- 
rupt is examined before a conmiissioner in bank- 
ruptcy touching a matter in respect of which the 
bankrupt might refuse to answer, on the ground that 
he would criminate himself, and answers without 
claiming that privilege, his examination is admis- 
sible against him at a subsequent criminal trial. 
Regina v. HoggeU, Week. Rep. 1855-6, p. 487. 



Grand Juries— Swearing Witnesses. — A bill 
has been brought in by Lord Campbell, and read a 
second time to change the mode of swearing 
witnesses who were to give evidence before grand 
juries. The bill provided that these witnesses should 
be sworn separately before the grand jftry, by the 
foreman, in the grand jury chamber, instead of, as 
at present, being sworn in a mob, in open court by 
the crier. 
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ANSWERS TO MOOT POINTS. 



No. 68.— ▼. 2, p. 311 

I shall thank some one of your numerous corres- 
pondents for an answer to the ahove moot point. 

J. J. (N. C. E.). 
No. 71. — Regiitered Jugdment (an^e, p. 42). 

The 1 & 2 Vic. c. 110, s. 21, enacts, that the 
judgments of the court of common pleas of the 
county Palatine of Lancaster and the court of pleas 
of the county Palatine of Durham have, within the 
limits of the jurisdiction of the safne courts, respect- 
ively the same force and effect in all respects as 
judgments of any of the superior courts at West- 
minster. 

The 18 Vic. c. 15, s. 1, enacts, that no judgment, 
decree, order, or rule of any court shall bind lands 
situate in th^ counties Palatine unless the same 
shall he registered in the manner required by that 
act, previously to the passing of which, neither the 
2 Vic. c. 11, nor the 3 & 4 Vic. c. 82, applied to 
such judgments they did not, therefore, require to 
be re-re^tered to bind purchasers, and the search 
must, therefore, have been for twenty years (see 
Wms. in the law of R. Pro. 4 Eden. p. 397, also 
Sug. on the law of Ven. and Pur. p. 396). 

E. R. Jaqubb (Handsworth). 

No. 72. — Deviae — Limitation over in default of 

issue — Construction (vol. ii, p. 416). 
The two children of E. will take an estate in fee- 
simple, the limitation to G. H. only being intended 
to take effect in case there should be no object to 
take under the prior limitation N. M. 

No. 84. — Charge upon Real Property (ante, zlvii). 
If the will is made on or subsequent to the 1st of 
January, 1855, the executors are not bound to 
discharge the mortgage debt, as a debt of the 
testators, but the estate given to the sons is prima- 
rily liable to discharge it. This is by virtue of 
section 1 of 17 & 18 Vic. c. 113, which enacts, 
^*that where any person shall after the 31st of 
December, 1845, die seized of or entitled to any 
estate or interest in any land or other hereditaments, 
which shall at the time of his death be charged with 
the payment of any sum or sums of money by way 
of mortgage, and such person shall not by his will, 
&e., have signified any contrary or other intention, 
the heir or devisee to whom such land or heredita- 
ments shall descend or be devised, shaU not be 
entitled to have the mortgage debt discharged or 
satisfied out of the personal estate^ or any other real 
estate of such person^ but the land or hereditaments 
8» charged, shall as between the different persons 
claiming through or under the deceased person, be 
primarily liable to the payment of all mortgage 



debts with which the same shall be charged, every 
part thereof according to its value, bearing a pro- 
portionate part of the mortgage debts charged on 
the whole thereof.'* Fred. Smith. 

No. 84. — Charge upon Real Property 
(ante^ p. 47). 

If the will of G. H. was made before Ist January, 
1855, there can be no doubt his personal estate ia 
the primary iund for payment of the mortgage debt, 
but if made subsequently to that date I would refer 
" Lex " to the provisions of the 17 & 18 Vic. c. 118, 
which specially refer to the point raised. Of course, 
if there be any special provision in the will exempt- 
ting the personal property it vrill take effect, but if 
otherwise, it must be charged pro tanto, it is able to 
discharge. Studens. 

No. 84. — Charge upon Real Property 
(vol. ii, p. xlvii). 

By tne general rule of law, every debt to which 
the testator is personally liable, is payable, in the 
first instance, out of his personal estate, and the 
fact of an additional security being taken by mort- 
gage of real estate, docs not at all diminish the 
personal obligation ; the debt being considered as the 
principal, the land as an accessory. If, therefore, 
the testator did not himself mortgage the estate 
demised, but purchased it in the form of an equity 
of redemption, this rule (exonerating the realty 
upon the hypothesb of the primary liability of the 
personalty) will not apply, as there is clearly no 
privity of contract, and, therefore, no personal 
liability on the part of the testator to the mortgagee 
— and consequently the devisee will take subject to 
the charge. If on the other hand, the mortgage 
was created by the testator himself, the personal 
estate will be liable in exoneration of the real — and 
the devisee is entitled to call upon the executors to 
discharge the debt. A. L. TBomAN. 

No. 84. — Charge upon Real Property 
(ante, p. xlvii.). 

Before the query raised under this head can be 
properly answered, the date of the will of G. H. 
must be shewn, because by the 17 & 18 Vic. c. 113, 
all real estate that descends, or is devised after the 
Ist of January, 1855, charged with the payment of 
any debt, devolves to the heir or devisee, subject to 
the burden of such debt, unless a contrary intention 
is expressly inserted. J. G. B. Edwin. 

No. 85. — Power of Appointment (ante^ p. xlvii.). 

I think C. will be bound by A.*s covenants with 
B., because it would be manifestly impossible for A. 
to frustrate his own grant. 

The power, subsequently, exercised by A. in 
fkvour of C. must, I think, be subject to any 
previous partial disposition. J. G. B. Edw^^ 
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RECENT STATUTES. 
(19 & 20 Vic.) 



The Sefifflon of Parliament just completed has 
proved very barren of new enactments, though at 
one time there was great promise. We shall notice 
the principal of the new acts according to our custom, 
so that our readers may have an exact knowledge of 
the course of legislation. 

Cap. XXV. Banket^^s crossed chetpies [vol. 2, p. 
269]. — Our readers have frequently heard of Ais 
measure, which has been greatly discussed in tlie 
newspapers, and we may state that the effect of it is, 
where a banker's name, or simply ^^ and Co.," mth 
a blank for a name, is written across a cheque, tliat 
is to be taken as a direction that the cheque is to be 
paid to or trough some banker. The act recites 
^^ 'Whereas doubts have arisen as to the obligations 
of bankers mth respect to cross- written drafts ; and 
whereas it would conduce to the ease of commerce, 
the security of property, and the prevention of 
crime, if drawern or holders of drafts on bankers 
jMyable to bearer or to order on demand were 
enabled effectually to direct the payment of the 
same to be made only to or through some banker : 

Sec. 1. Drajt crossed with bttnkers uame^ jc, to 
he jmyahle only to or through some hanltr. — In every 
case where a drafl on any banker made payable to 
bearer or to order on demand bcar^ across' its face 
an addition, in written or stamped Icttcn*, of the 
name of any banker, or the words *' and company," 
in full or abbreviated, either of such additions shall 
have the force of a direction to the liankcrs upon 
whom such drafl is made tlint the same is to be paid 
only to or through sonic banker, and the t^aiue shall 
be payable only to or tlirough some banker. 

Sec. 2. Construction. — In the construction of this 
act the word " banker " shall include any person or 
persons, or corporation, or joint-stock or other com- 
pany, acting as a banker or bankers, 

C-U*. XXVII. Pawnbroker s Amemhnent Act. — Tliis 
act lunis to pro cut the evasion of tlic laws regulating 
pawnbrokers by' money-lenders who act as pawn- 
brokers in fact, though not in najnc, and several 
instances of which practice have been disclosed in the 
police reports. It gives a new definition of a pawn- 
broker, and a summary jurisdiction to enforce penal- 
tics is given to a magistrate. The act recites : 
" AVhcrcas under and liy virtue of an act passed in 
the twcnty-fiflh year of the reign of King George 
the Third, chapter forty-eight, all persons using or 
exercising the trade or business of a pawnbroker in 
Great Britain arc required to take out a licence 
a'umally for the purpose in the uwnncr pi-escribed 
by the said act, under the penalty of fifty i>ouuds lor 



any neglect in that behalf; and such licences arc 
chargeable with certain stamp duties granted and 
unposed thereon by an act passed m the fifty -fiflh 
year of the said King's reign, chapter One hundred 
and eighty-four : and whereas an act was passed' in 
the thirty-ninth and fortieth years of the saiddving's 
reign, chapter ninety-nine, for better regulating the 
business of pawnbrokers : and whereas attempts are 
made to evade the provisions of the said acts by^])er- 
sons who receive goods and chattels into their ik>s- 
session, and adHnee money thereon^ imder the 
pretence that the transaction is a sale and purdiase 
of such goods and chattels, and not a receiving or 
taking of the same by way of pawn or pledge ; and 
it is expedient to amend the said acts with a view to 
prevent such evasions and the mischiefs arising 
therefrom : 

"Sec. 1. Persons herein described deemed to he 
pawnbrokers, — The following shall be deemed to be 
persons using and exercising the trade and business 
of a pa^^nbroker within the meaning of the several 
acts aforesaid, and subject and liable to all the pro- 
visions and regulations thereof in relation to pawn- 
brokers, as well as the persons who by or under the 
said acts or any of them arc declared or deemed to 
be persons using or exercising the said trade or 
business (that is to say), every. ][)er8on who shall 
keep a house, shop, or other place for the purchase 
or sale of goods or chattels, or for the taking in 
of goods or chattels by way of security for money 
advanced thereon, and shall purchase or receive or 
take iu any goods or chattels, and pay and advance 
or lend thereon any sum of money not exceeding ten 
pounds, with or under any agreement oi under- 
standing, express or implied, or which from the 
nature or character of the dealing may reasonably be 
inferred, that such goods or chattels may be after- 
wards redeemed or repurchased on any terms what- 
ever. 

"Skc. 2. PciiiiUij unpersons declared or deemed to he 
pawnhrokcrs not taking out j)roper licences; pcntdtitji 
recoverable bjf summary information ; power to justicu 
to mitigate jyenallies. — If any person by or under this 
act or the several acts aforesaid or any of them de- 
clared or deemed to be a person using and cxercisuig 
the trade or busuiess of a pa>vnbroker, shall neglect 
or omit to take out the proper license in that behalf, 
he shall forfeit the sum of fifty pounds, whidi shall 
be recoverable b}' information before any justice of 
the peace iu the name of an officer of Inland Re- 
venue prosecuting for the same on behalf of her 
Majesty; and hi every information or 'Other pro- 
ceeding for th'e recovery of such penalty it shall 
be a suliicicnt description of the offence to charge 
that the defendant did use and exercise the trade and 
business of a pawnbroker without takuig out a proper 
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licence in that behalf; and upon the conviction of 
such defendant the like proceedings shall be had for 
the- levying of the penalty or for the recording of 
such conviction, and for the appeal of the defendtot 
if he shall feel hunself aggrieved theneby, as are 
provided by law, and may be adopted with regard to 
any penalty incurred under the said act of the thirty- 
ninth and fortieth years of King George the Third : 
provided always, that it 6hall be lawful for the jus- 
tice before whom any such defendant shall be 
convicted to mitigate or lessen the said penalty, if 
he shall think fit, to any sum not less than one- 
fourth thereof; provided also, that any proceeding 
authorised or directed by the, said recited acts or this 
act to take place before a justice of the peace may, 
in Scotland, take place before the sheriff of the 
county in which the proceeding is instituted, or 
his substitute ; but no appeal shall fie from the 
judgment of any sheriff to the quarter sessions of the 
peace, nor shall any other appeal lie, save from the 
judgment of the sheriff substitute to the sheriff, whose 
decision shall in all cases be final, land not subject to 
review." 



MOOT POINTS. 



No» 101,— ^Ute and Occupation. 

A. lets to B. a house, garden, &c., by parol agree- 
ment at £18 per annum, payable quarterly. B. has 
the key from time to time to" plant flower-roots in 
the garden, always returning the same wfien he had 
completed the planting. He never occupies the pre- 
mises further, and now reuses to occupy the pre- 
mises. Query, can A. recovef the r^nt of the same 
at the time it will become due, according to the 
terms of the letting. I^^his a sufficient entry ? 
RoBEUT Duke, jun. (Birmingham). 
No. 102, — Evidence — Dying Man's Statement, 

A., while on his death bed and with a full know- 
ledge that he was dying, made certain statements 
to B. his wife ; about twelve months afterwards on 
a trial at nisiprius^ defendant's counsel was about to 
call B. to state what her husband had informed her, 
this was objected to by the plaintiff's counsel as 
being hearsay evidence tnd not receivable. Could 
such objection be well made ? Fred. SMrra. 

No. 103. — Auctioneer — Buyer — Set-off, 

A. instructs an auctioneer to sell by auction a 
quantity of goods, &c. At the auction B., who is a 
creditor of A,, attends and buys property to the 
value of £40 ;. the goods were removed by B., and 
on the auctioneer applying to him for payment of 
bis account, he offers to pay him £18 in discharge, 
claiming the right to set-off the balance of £22, as a 
debt due from A. to him B. Can the auctioneer 
maintain an action for the recovery of the £10, or 



can A. successfully plead a set-off as to the £22? 

Fred. SMrrH. 
No. 104.— TTi//— (?(/? to a Class^Wlw included. 

Testator by his will dated 20th August, 1838, 
gave and bequeathed all his personal estate and 
effects unto his wife for and during the term of her 
natural life. And fix)m and after his wife's decease 
he gave and bequeathed the same unto his brothers 
and sbters for their own absolute use and benefit, 
to be equally divided between them share and share 
alike. And the said testator declared that in case 
of the decease of any of his said brothers or sisters, 
or either of them, before the money and effects 
thereinbefore bequeathed to them, should be pay- 
able or transferrable leaving lawful issue, then that 
such issue should be entitled to the share and 
interest thereby intended for his, her, or their 
parent. Testator died in 1855, leaving two brothers 
and three sisters, and four children the issue of 
another brother who died in 1836. 

Are these four children /entitled to a share in the 
tesfAtor's personal estate ? Fred. Smith. 

No. 105. — Mortgage — Jteconveyance. 
' An estate is conveyed to A., B., C, D. and E., 
by way of mortgage for securing £700 and ii)terest 
— the deed contains a proviso for redemption on 
payment by the mortgagor to the said A., B., C, 
D. and E., pr the survivors or survivor of tJiem^ their 
or his assigns, or the executors or administrators 
of such suryivor of the mortgage money and interest. 
The deed also contains a declaration by botli 
mortgagor and mortgagees, that if any of the mort- 
gagees die, the mortgage money shall accrue to the 
survivors or survivor whose receipt shall be a 
discharge — the money has been paid and the deed 
executed by the mortgagor. A., one of the mort- 
gagees has died wmiour EXECurmo the mortgage 
deed. 

In any assignment of the mortgage or re-convey- 
ance of the property, will it be necessary for the 
executors or administrators of A. to join in order to 
release the mortgage money? or will the word 
*'^ survivors'^'* in the proviso for redemption be 
sufficient to entitle the surviving mortgagees to the 
money ? Auoenb. 

No. 10%,— Trustee for Child, 

A. dies without a vnH leaving a wife. and child, 
the child being one year old, B. administers and 
sees to the property. Does not B. become trustee 
to the child till she arrives at 21 years, if so, 
suppose B, the trustee dies, whom does the trustee- 
ship devolve upon. Does it devolve upon the heirs 
of B., or the heiresses* husbands if any. An answer 
to this would oblige, stating the best work upon 
the subject. A Constant Subscriber. 



Aug. 1, 1866.] 



THE LAW CHRONICLE. 



27 



BANKRUPTCY. 

LYING IN PRISON.— i4c/ of bankruptcy. from 
[vol. I. pp. 196-7]— We have already stated the 
providonsof the Bankruptcy Consolidation Act, s. 69^ 
as to an act of bankruptcy by lying in prison for 
twenty-one days (y. i. p. 1196), and we have like- 
wise noticed the enactment in s. 68 of the act, as to 
an act of bankmptcy twelve months prior to 
petition for adjudication not being available, and 
we have now to call attention to the recent casife of 
WaUace v. BlackweU (Week/Rep. 1855-6, p. 62^ 
27 Law Tim. Rep. 228) where it was, in effect, 
decided that the twelve months mentioned in the 
88th sec. must be computed from the Hme of the 
arrest of the prisoner, and not from the end of the 
twenty-one days during which he may haVe lain in 
prison, or from 'any successive day which he may 
have continued to be in prison after the twenty-one 
days. The facts were as follows : B. incurs debts 
in keeping a coffee-house, and is arrested on the 
20th March, 1849, remuns in a sponging' house 
until the 21st of April, and is then conveyed to 
prison, where he remains until the 26th of May, 
when he is discharged, having on the 25th of May, 
whilst in prison, assigned certain property to his 
father by deed then executed. A petition in bank- 
ruptcy is presented on the 20th of May, 1850, 
adjourned on the 4th of June, and abjudicated upon 
on the 7th. A bill is filed by the assignees of B. 
against the father to set aside the assignment, on 
the ground that the fiat was valid, that the alleged 
bankrupt had committed an act of bankruptcy l^ 
lying in prison from the Ist to the 22nd of May, 
1849, that the defendant had notice of it, and that 
the abjudication was valid ; the defendant contend- 
ing that the fiat was badfHnasmuch as the twenty- 
one days must be calculated from the arrest, that 
he had no notice, and that the adjudication was 
invalid. On these facts and circumstances, V. C. 
Kindersley, aided by Willes, B., held, that the 
twenty-one days must be computed from the arrest 
or conveyance to prison, and that the plaintiffs were 
not assignees, an4 the bill was dismissed without 
costs. V. C. Kindersley in his judgment said, "If 
the time was reckoned from the arrest, the 20th 
March, an act of bankruptcy was committed on the 
10th April ; and even suppose the time was 
reckoned from the time of being conveyed to prison 
on the 21st April, the act of bankruptcy would have 
been conmiitted on the 12th May, and then such 
act was committed more than twelve months before 
the filing of the petition for adjudication. It was 
contended for the plaintiffs, that altliough it was 
tnlc that by the" arrest and lying in prison for the 
first twenty-one days an act of bankruptcy was 



conmiitted, yet, that successive acts were committed 
at the expiration of each and any twenty-one days 
during^ which he was lying in prison; so that, 
taking the period from the 1st to the 21 st May both 
inclusive, that, it was contended, was an act of 
bankruptcy ; and that was the material question in 
the cause. His Honour -had been favoured with 
the ^tten opinion of Mjr. Justice TVilles, who had 
rendered his valuable- asdstftnce when the case was 
argued^ and in that opinion he (the ^ee-Chancellor) 
frdly concurred. ^ His Lordship was of opmion that 
no act of bankruptcy was shown to have taken place 
prior to the a^ndication ; and consequently, by the 
operation of the 88th sect of the Bankrupt Law 
Consolidation Act of 1849, 12 & IS Vic. c. 106, the 
title of the plaintifi^ Was ineorahly bad. The 88th 
section enacted that no person should be liable to 
become bankrupt by reason of any act of bankruptcy 
committed more than twelve months prior to the 
jssuing of the] fiat, and of the filing of the petition 
of adjudicationi against him. In this case the 
petitioii of a^udication in bankmptcy was filed on 
the 20th May, 1850 ; and the act of bankruptcy 
relied upon and stated in the bill was, that on the 
20th March, 1849, he was arrested for debt, and he 
did lie in prison till; the 26th May, 1849. The 
question, therefore, wis, whether an act of bank- 
ruptcy was committed by lying in prison after the 
20th of May, 1849 ? and tiiis question turned on 
the true construction of the Bankruptcy Law Con- 
solidation Act of 1849, 6. 69 '(the opinion then 
referred to the section). The language of this 
section pointed to one act of bankruptcy, not repeated 
acts, by lying in prison for successive periods ; it spoke . 
of lying in prison for twenty-one days on arrest 
for debt, and an act of bankruptcy hereby com- 
mitted, being compounded of the arrest and lying 
in prison for twenty-one days, and dating from the 
expiration of twenty-one days; and his lordship 
could find no reason for straining the language of 
the act so as to create a fresh act of bankruptcy on 
each and every successive twenty-one days' lying in 
prison after the first twenty-one days, whereby, 
according to the force of the statute, an act of 
bankrtiptcy had been committed. The sort of act 
of bankruptcy in qncstion was one of early date. 
By the 1 Jac. 1, c. 15, sec. 2, the period fixed was 
six months ; and it was remarkable that this was the 
first kind of act "of bankruptcy independent of the 
intention of the bankrupt to defeat or delay his 
creditors, and was no doubt instituted on the ground 
that a person lying in prison for so long a period 
without paying his debts, was either obstinate or in 
so hopeless a state of insolvency as that his estate 
ought to be distributed under the bankruptcy laws. 
At that time the law of relation was in full force, and 
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the title of the assignees related back as far as it 
could, that is, to the end of the first period of six 
months, to constitute an act of bankruptcy. Under 
this act of Jac. 1, and the statutes in pari materid, a 
man must be a trader at the time of the arrest, not 
only by the language cf the statute, but by the deci- 
sion of the Yice-ChanccUor in exparte Lynch, 
Montagu^ 10, and L. J. tit. Bankruptcy, 79 ; and it 
was not likely that the legislature intended to reviye 
the case of debts incurred during the imprisonment, 
the object being satisfied by debts existing, at the 
time of the arrest. Under the 1 Jac. 1, therefore, 
the debtor who committed an act of bankruptcy 
assumed the status of a bankrupt once for all, and 
not successively at the end of every six months from 
the first imprisonment : the intention was to create 
but one act, and that appeared more clearly by the 
15 Jac. 1, c. 19, s. 2, b^ which the period of lying 
in prison was fixed at two months, and the debts 
were adjudicated upon from the time of the first arrest, 
which was inconsistent with the notion of successive 
acts during one imprisonment on arrest. The next 
statute was the 6 Greo. 4, c. 16, by which the period 
of lying in prison was reduced to twenty-one days, 
and the relation of the bankruptcy to the time of the 
arrest was abolished, and this was in the same terms 
as the law now under consideration ; and if the 
question turned on its construction, he (Mr. Justice 
Willes) could not, for the reasons already mentioned, 
persuade himself to enlarge its terms so as to make 
one arrest serve the purpose of successive acts. It 
was argued on the 88th section, on the part of the 
plaictiffi, that inconvenience would arise from such 
a construction under the 69th section, because, 
suppose a debtor remain in prison twelve months 
after the twenty-one days, he could not be made a 
bankrupt, although more undoubtedly insolvent, 
and could not be proceeded against under successive 
lyings in prison. His lordship was of opinion that 
such an argument ought not to prevail. The twelve 
months limitation was first introduced by the 5 & 6 
Vic. c. 122, s. 10, whilst the 6 Geo. 4, c. 16, was in 
force, without any intention of altering the construc- 
tion of the section ; and the present act, in which 
both sections were re-enacted, could not afiect the 
other any more than when there weie two acts, 
because for all practical purposes the twelve months 
afiforded ample time for creditors to proceed ; and if 
there were any exceptional case, according to the 
maxim, * ad ea quae frequenluis accidunt Jnyn adap' 
tnntwr^^ it would be a vicious construction to strain 
the 69th section, in order to take it out of the 
operation of the 88th ; but there was no occasion to 
construe the 69th in a case which fell within the 
express terms of the 88th, and not the 69th. More- 
over, the supposed inconvenience, even in such an 



exceptional case, was met by the fact of the 78th 
and 85th sections of the last act enabling a creditor 
to compel either payment of the debt or a bank- 
ruptcy. For these reasons it appeared to his lord- 
ship that the plaintiffs had no right to take any 
proceedings as assignees; and as he believed his 
view coincided with that of the yice-Chancellor, it 
was unnecessary to decide the minor points. His 
Honour, having read the above opinion, said, that 
as he fully concurred in it, and the reasonings upon 
which it was founded, he would not weaken that 
reasoning by a repetition of it for the purpose of 
stating his own view, nor would he advert to the 
other parts of the case. The bill must necessarily 
be dismissed, the plaintiffs not being assignees of B. 
in other words, he not being a bankrupt." 

APPEAL AVHERE NO ADJUDICATION.— 
The case referred to in vol. 2, p. 348, is exparte 
Crabb, re Palmer, (Week. Rep. 1855-6, p. 501 ; 27 
Law Tim. Rep. 93) and is more fully stated here- 
after. 

ACT OF BANKRUPTCY. — Xyin^ in prison 
twenty-one days (supra), & vol. 1, pp. 196-7 — Trader, 
surgeon and apothecary (vol. 1, p. 140). — ^The fol- 
lowing points were decided in exparte Crabb, re 
Palmer, (4 AVeck. Rep. 501 ; 27 Law Tim. Rep. 
93), namely, 1. where a commissioner of bank- 
ruptcy refuses to adjudicate^ on the ground that 
there has been no act of bankruptcy, an appeal may 
be brought from his decision. Secondly, a trader 
was arrested for debt, and while in custody under 
the capias, a warrant was issued against him for 
felony, under which he was detained in prison more 
than twenty-one days : held, that this was an act of 
bankruptcy. Thirdly, a surgeon and apothecary 
who makes up his own medicines, but does not sell 
drugs to the public, is a trader under the bankrupt 
l«ws. In his judgment, L. J., Knight Bruce said : 
*^ the first question raised was whether, according to 
the present state of the law, where a commissioner 
had upon the evidence declined to abjudicate, it was 
competent to the parties to bring the matter before 
this court, by way of appeal, upon the question, 
whether there was or n6t a case for adjudication. 
The court was desirous, therefore, that that point 
should be argued before the full court, and it was so 
argued. The Lord Chancellor was unable to hear 
the whole of the arguments upon that point, but his 
impression was, supposing the merits to be as by the 
appellants they were stated to be, that' the jurisdic- 
tion, according to the true construction of the 
Bankruptcy Consolidation Act, existed for the pur- 
pose of making such an order as would presently be 
mentioned. Of course, that impression might hare 
been changed had his lordship heard the whole of 
the argument. His learned brother and himself 
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heard the whole of the argument, and had come to 
the conclusion that, according to a juBt exposition of 
the whole of the Act of Parliament, and more par- 
ticularly of the sections that were more specifically 
the subject of comment, there was jurisdiction in the 
court of appeal to declare upon the effect of the 
evidence as warranting or not warranting an a^udi- 
cation, and to remit to the commissioner to proceed, 
if the opinion should be in &vour of the right to 
adjudicate. With regard to the debt of the peti* 
tioning creditor, there was no dispute before the 
learned commissioner, nor was there at present any 
dispute, except as to the tender of payment that had 
been made. The tender was not made by the 
alleged bankrupt, but by one who, in consequence 
of his relation to the bankrupt, entitled him to make 
the tender. Not only, however, was that not made 
before the matter had been heard before the com- 
missioner, but it was not until a time subsequent to 
the petition being presented here. Whatever might 
be the effect of that circumstance at another ^tage 
and another application, as to which he said nothing, 
neither encouraging nor discouraging any application 
to the court, the question now to be considered was, 
whether there was or was not to be any adjudication- 
With respect to the trading, the commissioner was, 
as he understood, satisfied that there was a proof of 
the trading, and the court was of opinion that he 
was rightly satisfied. He (the Lord Justice) was of 
opinion that the evidence clearly and distinctly 
showed that Mr. Palmer practiced as an apothecary 
within the meaning of the phrase and terms of the 
Bankruptcy Consolidation Act. Tliere remained, 
therefore, but the question of the act of bankruptcy. 
Mr. Palmer was taken upon a judgment debt, but 
was in a state of health, rendering it unsafe to re- 
move him from his house to the gaol ; but he was 
neyertheless under arrest in his ownr house, as a 
sheriff *s ofificer remained with him. Before he had 
beeh removed to the county gaol, he was arrested 
upon a charge of felony, and sufficiently capable of 
being removed to the gaol. He was under arrest 
by virtue of the capias^ and aJso under a warrant of 
commitment on the charge of felony. He was con- 
sequently received into the county gaol under both 
commitments, where he remained for more than 
twenty-one days. That, in his opinion, was a case 
within the spirit and meaning, if not within the 
letter. He did not say it was not ^rithin the letter ; 
but, beyond all question, it was within the spirit of 
the 69th section of the act. He was not surprised 
that the learned commissioner thought the point 
was of BO much general importance that it ought not 
to be determined without the consideration of this 
court. The court was of opinioii that the twenty- 
one days were completed under two causes of 



imprisonment, instead of under one only ; yet, 
nevertheless, that it was an imprisonment under the 
civil arrest ; and that in the meaning of the 69th 
section, it was an imprisonment within the spirit, if 
not wiUiin the letter and the spirit also. The order 
would therefore be, in effect to declare, that upon 
the evidence there' was ground for abjudicating Mr. 
Palmer a bankrupt, and with that declaration the 
case must be remitted to the comnussioner to dis- 
pose of." 

EXAMINATION OF BANKRUPT— CRIMI. 
NATOKY QUESTIONS.— In our second yolume 
(p. 205), whilst noticing the subject of the examina- 
tion of a bankrupt, we refrained from lengthened 
remarks on the intricate subject of the liability of a 
bankrupt to answer questions which might lead to 
criminatory answers on his part, for we felt that the 
authorities were in that state, that no satisfactory 
conclusion could be drawn from them (see in addi- 
tion, Reg v. Sloggett, antej p. 23, where for "dis- 
missible " read " admissible "). A very recent case 
of Reg V. Scott (27 Law Tim. Rep. 254) affbrdtf us 
an opportunity of returning to this subject, which is 
oxle of no little importance, and we shall lay before 
our readers the opposing judgments of the judges 
on the subject, so that the full import of the doctrine 
and its effects may be seen. The majority of the 
court' (Crown Cases Reserved) were of opinion that 
the examination of a bankrupt in the Court of Bank- 
ruptcy, touching his trade dealings and estate, is 
admissible in evidence against him upon a criminal 
charge founded on • those answers, though the 
answers may have been extracted from him under a 
threat of committal, and may be criminatory of 
himself. Mr. Justice Coleridge however, was of 
opinion, that such examination was not admissible in 
evidence. Lord Campbell, delivering the judg- 
ment of himself, Alderson, . Bramwell and Willes 
said: ''the examination was taken in strict coi)- 
formity to sect. 117 of 12 & 18 Vic. c. 106, which 
enacts that the bankrupt may be examined by the 
court ' touching all matters relating to his trade, 
dealings or estate, or which may tend to disclose any 
secret grant, conveyance or concealment of his lands, 
tenements, goods, money or debts.* No objection 
was made during the argument at the bar (and we 
think that no objection could have been made), to 
the questions which were put to the bankrupt, or to 
the obligation upon him to answer those questions. 
They all touched matters relating to his trade, 
dealings or estate, and tended to disclose conceal- 
ment of his goods, ihoney or debts. If so, we 
consider it quite clear that he was bound to answer 
them, although by his answers he might criminate 
himself. On referring to exparte Cossens, Buck. 
531, and the other cases upon this point, the result 
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seems to be that a question cannot be put to a bank- 
rupt which does not touch his trade, dealings or 
estate, or the direct object of which is to show that 
he has committed a criminal act, jet that he cannot 
reiViae to answer a question which does touch his 
trade, dealings, or estate, although the answer may 
tend to show that he has concealed his effects, or 
been guilty of any other offence connected with his 
bankruptcy. This distinction accounts for the dicta 
of Lord Eldon and other judges respecting the 
questions which may be put to a bankrupt ; and we 
Uiink it would be in contravention of the expressed 
intentions of the legislature to permit the bankrupt 
to refuse to answer such questions ; for, ever since 
the reign of Elizabeth, successive statutes have been 
passed purporting that, to guard against frauds in 
bankruptcy, the bankrupt, when called upon to 
answer questions respecting his estate and effects^ 
should not be allowed to arvail himself of the common 
law maxim, Nemo.tenetur se ipsum accnsare. There 
is no phymcal eompuldon to enforce the obligation, 
and the refusal to answer is not made an offence 
subjecting the bankrupt to any specific punishment ; 
but the questions, although tending to criminate the 
bankrupt, are made lawful, and if he refuses to 
answer them he is liable to be committed and 
imprisoned, as upon a refusal to answer any 
other lawful question. The present defendant, 
when before the court of bankruptcy, did, after 
objections properly overruled, answer questions put 
to him reUting to his trade, dealings and estate, 
which tended to disclose a fraud about concealment 
of his property. His examination was taken down 
in writing and signed by him, and we are to deter- 
mine whether this examination was admissible evi- 
dence against the defendant upon an indictment 
charging him with altering, mutilating and falsifying 
his books, with intent to defraud his creditors. In 
Reg. V. Garbet, and m other cases, it hi^ been held 
that where the defendant had been improperly 
compelled to axiswer questions tending to criminate 
himself, his answers cannot be given in evidence 
agwnst him ; but as the report of Rex v. Merce^-cn, 
was said by Lord Tenterden not to be correct, we 
have no decision^to guide us as to the admissibility of 
this exaniination, which was p<!rfectly lawfi^l Being 
a genuine document signed by the defendant prima 
facie it is admissible against him, and we will con- 
sider the several grounds on which the defendant's 
counsel has argued that it is not admissible. The 
first is that the examination of the defendant was 
after making a declaration according to the form in 
schedule Wof 12 & 13 Vict. c. 106, which is tanta- 
mount to an oath, and that, if on oath, it would have 
been inadmissible. But in the case referred to in 
support of this objection, the oath had been im- 



properly administered, without authority, and if the 
examination is taken under an oath administered by 
proper authority, there is no reason for saying that 
it is less likely to be true than if it had been without 
an oath or any similar solemnity. The next ground 
of objection is that the examination was compulsory. 
It is a trite maxim that the confession of a crime, to 
be admissible against the party ccmfessing, must be . 
voluntary ; but this only means that it shall not be 
induced by improper threats or promises ; because, 
under such circumstances the party may have been, 
influenced to say what is not true, and the supposed 
confession cannot be safely acted upon. Such an ob- 
jection cannot apply to a lawfhl exaniination in the 
course of a judicial proceeding. Then the defen- 
dant's counsel objects that, in the course of this 
examination, threats were used ; the alleged threats^ 
however, were merely an explanation of the enact- 
ment of the legislature upon the subject, and » 
warning to the defendant of the consequences which, 
in point of law^ would arise from his refusing to give 
a true answer to the question put to him* Finally, 
the defendant's counsel relies on the great maxim of 
English law, Nemo tenetur $e ipsum acctuare. So, 
undoubtedly, says the common law of England. 
But Parliament may take away this privilege, and 
enact that a party may be bound to accuse himself — 
that is, that he must answer questions by answering 
which he may be criminated. This Act of Parlia- 
ment, 12 & 13 Vic. c. 106, creates felonies and 
misdemeanors, and compels the bankrupt to answer 
questions which may show that he has been guilty 
of some of those felonies or misdemeanors. The 
maxim of the common law, therefore, has been over- 
ruled by the legislature, and the defendant has been 
actually compelled to give, and has given, answers 
showing that he' is guilty of the misdemeanor with 
which he is charged. The accusation of himself was 
an accomplished fact; and at the trial he was not 
called upon to accuse himself. The maxim relied 
upon applies to the time when the question is put, 
not to the use which the prosecutor seeks to make 
of the answer when the answer has been given. 
If the party has been unlawfully compelled to answer 
the . question, he shall be protected against any pre- 
judice from the answer thus illegally extorted : but 
a similar protection cannot be demanded where the 
question was lawful, and the party examined was 
bound by law to answer it. At the trial the defen- 
dant's written examination, signed by himself, was 
in court, and the reading of it as evidence against 
him could be no violation of the maxim relied upon. 
The only argument, as we conceive, that can plausi- 
bly be put for the defendant is, that there ii| an 
implied proviso to be subjoined to the 117th section, 
viz., * that the examination shall not be used as 
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e?idence against the bankrupt on any criminal 
charge/ To make it evidence there could.be no 
necessity for any express enactment for that purpose, 
and an implied proviso appears all that can be con- 
tended for. But by this interpolation we nlay be 
more likely to defeat than to further the intention of 
the legislature. Considering the enormous frauds 
practised by bankrupts upon their creditors, the 
object may have been in an exceptional instance to 
allow a procedure in England universally allowed 
in many highly civilized countries. Suppose sec 
117 had begun with a preamble reciting the frauds 
of bankrupts, and the importance of having these 
frauds detected and punished, it would be difficult 
to say that the legislature intended that no use 
should be made of the examination except for civil 
purposes. When the legislature compels parties to 
give evidence accusing themselves, and means to 
protect them from the consequences of giving such 
evidence, the course of legislation has been to dq so 
by express enactment, as in 6 Geo. 4, c. 129, s. 9, 
and the five other instances adduced in the argument 
on behalf of the prosecution. We therefore think 
we are bound to suppose that in this instance, in 
which no such protection is provided, it was the 
intention of the legislature to compel the bankrupt 
to answer interrogatories respecting his dealings and 
conduct as a trader, although he might thereby 
accuse himself, and to permit his answers to be used 
against him fur criminal as well as civil purpose.^ 
On the other hand, Mr. Justice Coleridge dissented, 
and we give his judgment in extenso, as containing 
some very just remarks upon examinations and 
proceedings in the bankruptcy courts. His lordship, 
referring to the preceding judgment, said : ** that 
judgment goes to impair a maxim of our law as 
settled, as im[)ortant, and as wise as almost any 
other in it— and consequently that it is a duty to 
enter my protest, however ineffectually, against it. 
The maxim to which I allude will, of course, be 
imderstood to be that which is familiar to all lawyers 
— ^that no person can be compelled to criminate 
himself. It would be wasting time to support this 
maxim by authorities, or to dwell upon its importance. 
The judgment from which I differ does not proceed 
upon a denial or disparagement of it, but on some 
such argument as this — every lawful examination of 
a party charged, conducted according to law, is ad- 
missible evidence against him ; this examination was 
lawful by statute, and has been lawfully conducted ; 
therefore this examination is admissible evidence 
against the prisoner. Now, I deny the major pre- 
mise of this syllogism. I say that it is not true in 
the general and imqualified way in which it is 
stated. I say that an examination may be lawful 
for certain purposes, and be lawfully conducted with 



those purposes in view, and yet not be admissible in 
evidence against the party charged, when upon his 
trial on a criminal charge, even if that charge be 
founded on the matters before lawfrdly inquired into. 
We have here, on the one hand, an undisputed and 
indisputable maxim of the common law, that no man 
shall be bound to accuse hiniself ; on the other, we 
have a statute, not in terms professing to abrogate 
this maxim, but authorising commisrioners of bank- 
rupts to examine a bankrupt * touching all matters 
relating to concealment of his lands, tenements, 
goods, money or debts,' and subjecting him to im- 
prisonment and indefinitely without bail, if he refuse 
to answer. The same statute makes it felony^ 
punishable with transportation for life, for a bank- 
rupt to conceal any part of his real or personal 
estate to the value of £10., with intent to defiraud 
his creditors. How then, upon general principles, 
are w£ to proceed in a seeming conflict between the 
common law and these provisions of the statute? 
Not, I apprehend by asstuning at once that there is 
a real conflict, and sacrificing the common law, but 
by carefully examining whether the two may not be 
reconciled, and full effect be given to both ; and for 
this purpose it is most material to ascertain with 
what intent and for what object the bankrupt is 
compellable to undergo this examination, and to 
answer the questions put. If, for example, it should 
appear that he was to be exsunined with a view of 
procuring evidence against him on a criminal charge 
instituted or to be instituted, whatever one might i 
think of the justice of such an enactment, it would 
be idle to contend that it had iiot abrogated pro 
tanto the common law. If, on the other hand, it 
should be clear that the examination was authorised 
solely for the better discovery of the bankrupt's 
f statie, and the bringing it into distribution among 
his creditors — that it would be unlawful to examine 
him for any other purpose — that he might lawfully 
refuse to answer any questions put merely for the 
purpose of extracting evidence against him on a 
criminal charge — ^then I c<Hiceivc that you would be 
far advanced on your way to a conclusion which will 
prevent the statute from breaking in upon the 
common law. Then I think the judge who is trjdng 
the prisoner ought to say. The examination which 
could not' have been instituted for the purpose of 
procuring evidence against the prisoner must not be 
used as evidence against him now — that which can- 
not be done directly must not be done indirectly — 
the aswer which the pnsoner could not have been 
compelled to give if the question had been put in 
order to use that answer to-day, must not be used 
to-day, though the question was not so put, but 
ostensibly on a ground which prevented him from 
then demurring to answer it. The examination was 
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lnwful only for a special purpose, and in derogation 
of the common law and the principles of justice ; it 
is a fraud upon that conmion law and those prin- 
ciples which no court will lend itself to, even if the 
examination were bond fide instituted for the pre- 
serihed purposes, to use the answers afterwards for 
a totally different, and in itself unlawful, purpose. 
Now I suppose it will not be denied that the bank- 
rupt's examination is purely what I have here 
supposed, for the purpose of getting at his estate, 
and ascertaining his dealings so far as may be neces- 
sary for regulating the decision of the coomiissioners 
as to his certificate. Beyond these limits they 
cannot travel; within them they are not directly 
criminal judges, nor ancillary to those who are. 
They may examine the bankrupt, and he can only 
refuse to answer on peril of imprisonment, as to all 
matters touching his property ; and in so doing it 
will be scarcely possible, or impossible in a vast 
number of cases, not to elicit evidence which may 
tend to criminate him ; but then he is not before a 
criminal court, nor on his trial for any of the 
offences which he so discloses incidentally. He 
does not need the protection of the conunon law 
there, and nothing in the statute expressly takes 
that way, or shows that it was intended to depriye 
him of the benefit of it elsewhere. The two cases 
that have been mentioned by my lord illustrate the 
principle for which I contend, and they show the 
clear opinion of Lord Eldon and Lord Lyndhurst, 
that the stringent powers of the commissioners 
could not be allowed to violate what the former 
called * one of the most sacred principles in the law 
of this country — that no man can be called on to 
crimfnate himself if he choose to object to it.' In 
that case (exparte Cossens, Buck 531), a petition 
was addressed to Lord Eldon praying that the 
petitioners might be allowed to examine a bankrupt 
fully touching his estate and effects, and * particu- 
larly whether he or any one in trust for him or for 
his benefit has received, or is to receive, any sum or 
sums of money, or other valuable consideration for 
ha\^ng resigned, or as an inducement to resign, the 
office of town clerk of the city of Bristol.' He dis- 
missed the petition, and in the course of a very 
valuable judgment, he drew the line clearly and 
distinctly, upholding the power to inquire into all 
receipts of money, or necessities which could be 
available to increase the estate ; but when the question 
came to this, *• did you, through an illegal act, ac- 
quire either the one or the other ?' he says he should 
have told the bankrupt, as every judge in the 
country, he says, used to do, that he was not bound 
to answer. Suppose, then, that a bankrupt^ having 
had the question put to him, and demurred to it, 
has been compelled to answer, is it to be believed 



that Lord Eldon would have received the answer to 
prove the case for the prosecution of the bankrupt 
for the offence, so disclosed? Li exparte Kirby, 
1 M. and Mc.Ar. 212, a bankrupt demurred to a 
question, * because it might expose him to a criminal 
prosecution.' The commissioners overruled the ob- 
jection, and conunitted him. He came up on habeas 
corpus. The case was argued at great length, and 
yery learnedly and ably, by Mr. Collinson, and 
Mr. Rose. The former went through all the cases, 
and they were fully discussed between him and Lord 
Lyndhurst, who finally discharged the bankrupt* 
He said : ^ it is by no means clear that the inquiry 
would be beneficial to the bankrupt's estate; but 
even if it was likely to prove advantageous, there is 
not any authority to show that the commissioners 
may dispense with the general rule of law, thatpo 
person can be compelled to criminate himself.' 
These cases go very far to show that, even before the 
commissioners, the statutes do not intend to destroy 
the common law maxim ; but the present case is a 
fortiori to these. I admit that it must be very oflen 
difficult for the commissioners to draw the line ; for 
it is clear that the bankrupt must answer as to all 
circumstances respecting his jjroperty, and the facta 
he so discloses may raise inferences against him — he 
must answer or abide the consequences. But the 
difliculty would be incalculably lessened, and tlie 
law much more effectually administered, as regarda 
the estate, if you confine the exammation to its 
legitimate object, and not examine the bankrupt 
with the terror of makihg evidence against himself 
at the Old Bailey in the answers he gives. It must 
not be supposed that this is a new question arising 
in respect of any new powers conferred by the Bank- 
rupt Consolidation Act. Under the 6 Geo. 2, c. 80, 
concealment by a bankrupt, to the amount of £20 
was felony without benefit of clergy, and the com- 
missioners had the same power of examining him. 
Was a capital conviction ever heard of, or could it 
have been tolerated on evidence so extorted from 
the prisoner himself? It is a question, too, of wider 
extent than may seem at first sight ; not merely a^ 
regards the bankrupt it may arise, but also as regards 
his wife, or any ^vitness who has had dealing with 
him. All and each of these may be examined as to 
matters which may implicate them in some criminal 
transaction — subject them to some criminal charge. 
They cannot refuse to answer if the questions relate 
to the bankrupt's estate, and the rule w*liich the 
court is about to lay down must equally apply to 
them. It is something, I think, to be considered, 
that with the bankrupt law substantially in its pre- 
sent state fpr centuries, the question now for decision 
has never come to be decided before. If examina- 
tions have not been tendered in evidence it is intel- 
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ligible; bat why have they not been? After the 
decision of thia court, there is no hazard in pre- 
dicting that a short mode will be found of proving 
cases against bankrupts; and, be it observed, a 
different mode from that in which offences are 
proved against other criminals. And how will the 
proof be procured ? I wish to make no reflections 
against Commissioners of Bankruptcy — men admira- 
ble many of them for the zeal, learning and integ- 
rity with which they discharge very important and 
sometimes very difficult duties, but I object to the 
evidence for the prosecution being made up by this 
new and un-English mode, the compulsory cross- 
examination of the prisoner, apart from the judge 
and jury who are to try him — he very often wholly 
unprotected, even under the presidency of a com- 
missioner. Even so, it seems to me highly objec- 
tionable. But what if there be no commissioner? 
Since the reservation of the present case I had to 
try a bankrupt for mutilation of his books. His 
examination was tendered in evidence. I said I 
should receive it and reserve the points, but I was 
desirous of some preliminary inquiry, and it turned 
out that the persons present were the assignee's soli- 
citor, his clerk, and the bankrupt. The commis- 
sioner's chair was there, but it was empty. This 
was not proper, but it was tolerable, if the only 
object was to ascertain from the bankrupt where his 
property was to be found. It was intolerable, and 
I am certain no commissioner would have been found 
guilty of such neglect of duty, if it had been con- 
sidered that the purpose of the result of the meeting 
had been or might be to extract the evidence upon 
which alone, a few years ago, the bankrupt might 
have been hung, on which now he may be trans- 
ported for life. The exposure and punishment of 
fraud niay be purchased too dearly. I think they 
are, if, in order to arrive-at them, we break down 
what I venture to call, after Lord Eldon, a sacreid 
principle of our law. No doubt the statute must be 
obeyed — I do not seek to evade it — it is a wise 
statute if you confine it to the objects for which it 
was made ; and it may be, in my opinion, strictly 
obeyed within those limits, and no violence be done 
to the common law." 

ASSIGNMENT OF ALL GOODS.— ^c« o/bank- 
ruptcy. — ^We have before alluded to the decisions 
respecting an assignment by a trader of the whole of 
his effects, being or not being an act of bankruptcy 
(vol. 1, pp. 131, 192—195, and elsewhere), and par- 
ticularly as to the doctrine of Baxter v. Pritchard 
(1 Adol. and El. 456), to the effect that a sale for an 
advance then made is not an act of bankruptcy, 
inasmuch as a trader gets an equivalent for that with 
which he parts. This is so extremely important a 
subject, that we feel we shall be doing a service by 



calling attention to the decision of the Court of 
Queen's Bench, in the recent case of Leake v. Young 
(27 Law Tim. Rep. 151 ; Week. Rep. 1856—6, 
p. 283); where it was ruled, conformably with the 
above case of Baxter v. Pritchard, that a sale by a 
trader of the whole of his . effects for an equivalent 
which is paid to him, and with which he may deal in 
carrying on his trade, is not an assignment within 
the rule which makes an assignment an act of bank- 
ruptcy. But a transaction of the sort whereby the 
whole power over his stock is taken out of the 
debtor's hands, and his trade may be stopped at any 
moment, is within such rule (Leake v. Young, 
Weekly Reporter, 1856—6, p. 282, 27 Law Times 
Reports, 151). In delivering judgment, Lord 
Campbell said — When this case was argued we 
gave our reason for thinking that the petitioning 
creditor's debt was a valid one, and the only remain- 
ing question was to the act of bankruptcy on which 
the adjudication was founded. The defendant relied 
upon the deed which was admitted to be an assign- 
ment of what was substantially the whole of the stock 
and property of the trader ; and, it was not pretended 
on the part of the plwntiff that this was not an act 
of bankruptcy within the rule making an assignment 
of a trader's effects, which puts it out of his power 
whether his trade shall be continued or not an act of 
bankruptcy, unless the ease can be brought within 
the principle of Rose v. Haycock and Baxter v. 
Pritchard (1 Adol. and El. 456), and the cases which 
followed those decisions. By these authorities it 
has been established that a sale by a trader of the 
whole of his effects for an equivalent which is paid 
to the bankrupt, and with which he may deal, is not 
an assignment within the rule which makes the 
assignment an act of bankruptcy, when it necessarily 
puts an end to the power of the bankrupt to continue 
his trade. It is said in the cases that a trader having 
money, or an equivalent for the property, is not 
prevented from carrying on his trade if he choose. 
The defendants, on the other hand, contended that 
the principle on which Rose v. Haycock and Baxter 
Y. Pritchard was decided does not apply to a case 
like the present, where the assignment was to secure 
a surety to a composition deed who had given his 
acceptances for the amount of the instalment under 
the composition deed, and they relied on the case of 
Re Marshall (3 M. D. and D., 671), before Knight 
Bruce, Y. C, and in Re Marshall, before Lord 
Lyndhurst, when the case came on on an appeal to 
the Iiord Chancellor, as a decisive authority on this 
point. We are unable to distinguish that case from 
the present, except so far as the deed in the present 
case may be taken from some circumstances, such as 
its being given aft«r a default in payment of the 
surety's acceptances and the instalments. Those 
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learned persons who decided the case referred to 
expressly decided that transactions of the nature in 
question do not come within the principle on which 
Rose V. Haycock and Baxter v. Fritchard have heen 
decided. We thus feel ourselves hound hy that ex- 
press autbority, and we fully concur in it A tran- 
saction whereby a party has intended to secure a 
surety against liabilities which he has incurred to the 
particular creditors who may come in, and which 
thereby can stop the trade at any moment, is not, in 
our opinion, a case where the bankrupt receives an 
equivalent which he can deal with in carrying on his 
trade if he chooses, as in the cases of Rose v. Hay- 
cock and Baxter v. Fritchard; By the deed the 
whole power is entirely taken out of the hands of 
the bankrupt, and his trade may be stopped at any 
moment at the will of the assignees, while he is to 
receive nothing, and no part of the property or pro- 
ceeds is under his control; but itxe whole is, in 
effect, to be applied to secure the creditor, v^ho is to 
pay instalments to the particular body of creditors 
who may come in and agree to receive the compo- 
sition. It seems impossible to us to treat such a 
transaction as one where a trader obtains an equivalent 
within the principle of the cases referred to, and we 
think on prmciple as well as on authority we are 
bound to give our opini(Mi that the deed in question 
was an act of bankruptcy.'* 



EXAMINATION ANSWERS. 
Trinity Term. 



EQumr (antCy p. 6.) 

I. Convernan of real and per'sonal property. — 
Where real estate is devised upon trust for sale for 
tk particular purpose only (and not for all the pur- 
poses of the will), should that purpose wholly fail 
or partially, whereby thfe proceeds of the sale are 
not exhausted, the unapplied portion will result to 
the testator's heir at law, and this whether the land 
has or has not been sold (2 Madd. Fr. 122, 123, 2nd 
edit. ; CoUins v. Wakemariy 2 Ves. jun., C87 ; Ackroyd 
T. Smith, 1 Bro. C. C. 608). 

TL, Purchase hy Parent in Name of ChUd.—The 
purchase by a parent of property in the name of his 
child is an advancement of that child, and should the 
latter die, the property will, if [real, go to his heirs, 
whilst, if personal, it will go to his next of kin (see 
2 Madd. Fr. 118, 2nd edit. ; 2 Sugd. Vend. 144, 
et seq.). 

Ill, Purchaser not seeing to application of his pur- 
chase money, — ^A purchaser from trustees not having 
power to give receipts is not bound to see to the ap- 
plication of his purchase money, where the trusts 
are of an indefinite nature, and not capable of ascer- 
tainment, as for payment of debts not scheduled, or 



the cestuis que trust are under disability {Page v. 
Adam, 4 Beav. 269 ; Furhes v. Peacocke, 1 Fhell. 
717 ; Dart's Vend. 316— 817,2nd adit. ; Key Exam. 
Answ. div. Convey, pp. 119, 120, where the state- 
ment that if there were ho debts at the testator's 
decease, the purchaser should see to the application 
of his money, is perhaps scarcely borne out by the 
later decisions). 

IV. Equity to a settlement, — ^An equity to a settle- 
ment is the usual designation of that right, which 
a married woman has to call for a settlement out of 
her equitable interests not reduced into possession 
by her husband (16 Jur. 1183, 1136 ; 1 Law Chron. 
pp. 9, 372 ; 2 Id, 48, 368, 383). The property must 
be Ml possession, and not in reversion, and must be 
such that the husband has no legal title to recover. 

V. Fraud upon marital rights, — A fraud upon ma- 
rital rights is where a man is induced to marry -a 
woman who is the apparent owner of property which 
it afterwards turns out has been, prior to, and with 
a view to that marriage, clandestinely disposed of or 
settled in such a manner as to be taken from the 
marital control or rights, and with a view to deceive 
the husband (Frinc. Equity, p. 86; England v. 

J)owns, 2 Beav. 622 ; S. C. 4 Jur. 626 ; 13 Jur. 29 , 
14 Id, 1103). 

VI. & Vn. Gifts to confidential advisers, f^c, — 
Courts of equity will not permit gifts made by a 
person to another who stands in a confidential rela- 
tion to him to stand, the rule being that when a rea- 
sonable confidence is reposed in a person, or a pecu- 
liar influence is possessed by him in consequence of 
standing in a confidential relationship, and such per- 
son makes use of that confidence or influence to ob- 
tain an advantage to himself at the expense of the 
party confiding in him or under his influence, he will 
not be permitted to retain any such advantage, how- 
ever unimpeachable the transaction would have been 
if no such confidence had been reposed, or no such 
confidential relation existed (Frinc. Eq. 66 ; 6 Jur. 
18 ; 16 Jur. 1106 ; Smith's Man. 63 ; 1 Law Chron. 
408 ; see as to testamentary defendants, 1 Law 
Chron. 89). Some of the persons included in th^ 
above prohibition are parents and children, guardians 
and wards, solicitors and clients, medical men and 
patients, trustees and cestuis que trust, assigneea of 
bankrupts and insolvents, &c. (2 Law Chron. 49, 88, 
147,246,299).' 

VIII. Title deeds — Remainder m«n.-— As a general 
rule, the tenant forlife is entitled to the custody of 
the title deeds relating to the estate (Bowles v. Stewart^ 
1 Sch. and Lef. 209 ; Ford v. Peering, 1 Ves. jun. 
72). Where, however, the interests of the persons 
in remainder or reversion would be injuriously af- 
fected by leaving the deeds in the custody of the 
1 tenant for life, a court of equity will reqiiirc them to 
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be brought into court for safe custody (1 Law Chron. 
424 ; Tudor's Real Prop. 54). So, for inspection, 
where the remainder man, &c., could not so advan- 
tageously dispose of his estate without the deeds 
being inspected (Davis w. Dysart, 8 £q. Rep. J599). 

IX» Written copy o/bilL — ^A written copy of a bill 
may be filed where it contains a prayer for an in* 
junction or for a writ of ne exeat regnoy or where it 
is sought to make an infant a ward of court (15 & 16 
Vic. c. 86, s. 6). This, however, can only be done 
on the terms of the plaintiff or his solicitor giving a 
personal undertaking to file a printed copy of the 
bill within fourteen days (Id, ; 5 Law Stud. Mag. 
N. S. 679 ; 2 Law Chron. 845). 

X. Production of documents, — ^The production of 
documents may be obtained by a summons at judge*s 
chambers against either the plaintifii or the de- 
fendants to a suit (15 & 16 Vic. c 86, ss. 18, 20). 

XI. Discovery^-^A defendant may, without filing a 
cross bill, obtain a discovery from the plaintiff by 
filing, alter answering interrogatories for the <(za- 
mination of the plaintiff, to which the latter mu^t 
put in a full and sufficient answer (15 & 16 Vic. 
c. 86, 8. 19 ; 20 Law Tim. Rep. 820). 

Xn. Affidavits — Knowledge^ {^c, — ^Affidavits must 
distinguiah &ct8 within the knowledge of the de- 
ponent from those by information (Ord. of 18 Jan. 
1855, p. 8; 1 Law Chron. p. 888). 

XIEL £videncer^Oral or affidavit—NoHce.-^The 
practice of taking evidence in equity by interroga- 
tories is aboliahed, except that the court may order 
any particular witness or witnesses to be so examined. 
In the absence of such direction the evidence is taken 
either by affidavits or by oral examination before ex- 
aminers (15 & 16 Vie. c.86, ss. 28, 29). Since this act, 
the orders of the Idtii of January, 1855, have directed 
tiiat when issue is joined the plaintiff* and defend- 
ants respectively shall be at liberty to verify their 
respective cases, either wholly or partially by affi- 
davits, or wholly or partially by the oral examina- 
tion of witnesses, without any notice being given 
(see 1 Law Chron. 887, 3^ ; 2 Id. 872). 

XIV. Process of contempt.—ln^TdeT to enforce an 
order Ity what ia called ** process of contempt," the 
party entitled to the benefit of the order sues out an 
attachment, followed, if necessary, by the serjeant- 
at-anna, Sequestration, and writ of assistance (Pract. 
Eq. 139, 140 ; 2 Law Chron. 194). 

XV. Injunctionr^Commsncihg suit, — ^When an in- 
jonetiou ia required a suit should be commenced by 
filing a bin (Key Exam. Answ. div. Equity, p. 118). 

BANKBUFTOT (ante^ p. 7). 

L Objects^ {fp,y of bankruptcy law, — ^The objects of 
bankruptcy liiws Are to give greater security to com- 
mercial traxuMMtions, by the stoppage of the credit of a 



trader when he canpot meet his engagements, pr ^s 
seeking to defraud ^his creditors, and as regards the 
trader, to protect him from arrest, and give him a 
discharge from his debts. The effect is to take tl^e 
trader's property firom his control^ and to distribute 
it among his creditors. The advantages are that the 
misfortunes incident to trading^ are mitigated, and 
frauds stopped, if not altogether prevented (see 
2 Chron. pp. 28, 801). 

n. What subjects to bankruptcy^ and Aow.-^A man 
becomes liable to be declared a bankrupt, if, being a 
trader, he commits any acts which, by the bankruptcy 
laws, are deemed acts of bankruptcy, provided any 
creditor to the requisite amount will petition for an 
abjudication, or the bankrupt himself, if able to pay 
a certain sum, does so (2 Chron^ pp. 42 — 4^ 186, 
879). 

m. Obtaining ac^Wtca/tofi.-*In order to obtain an 
adjudication of bankruptcy at the instance of a cre- 
ditor, the creditor must present to the proper court 
a petition for adjudication signed by him> and attested 
by the solicitor acting for him in the bankruptcy. 
Tbia must be accontpanied by an affidavit that the 
allegations in the petitions are true — i. «., of the debt, 
that the debtor is a trader within the meaning of the 
bankrupt laws, has committed an act of bankruptcy, 
and resides within the district Within three days 
after the filing of the petition — ^t. e., the three days 
in which the petitioning creditor has priority, or any ' 
enlarged time, the petitioning creditoic Toaxat prove 
his debt, the trading,, and the act of bankruptcy. 
The petitioning creditor must personally attend to 
prove his debt, except on a certificate of ill health 
from- his medical attendant, or where it is shown to 
be very expensive. The commissioner must examine 
into the nature And consideration of the debt, and, 
before deelariifg the party a bankrupt, must cause to 
be entered on the proceedings a deposition of such 
petitioning creditor stating the nature and amoimt of 
the debt due, and how and for what consideration 
the same arose, together with the particular time or 
times the same became due. The trading and act of 
bankruptcy must be proved. Witnesses may be 
summoned to give evidence (12 & 18 Vic. c. 106, s. 
100). After the proofs of the petitioning creditoif^s 
debt, and of the trading and act of bankruptcy by the 
party against whom the petition was filed, the com- 
missioner may a^udge such person bankrupt, of 
which, however, he is to have notice before it is 
advertised (Mont, and Ayrt. Pract. chap. 11 ; Eden*s 
Bankr. Law, chap. 5 ; 12 & 18 Vic. c. 106, s. 101). 

rV. Commissioners — Appeal, — ^The authority who 
decides in the first instance in dec^ring a party bank- 
rrpt is the eommissioner. There is an appeal given 
by the Bankruptcy Consolidation Act in all cases in 
which the Commissioners exercise primary jurisdic- 
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tion. By the 14 & 15 Vic. c. 83 (Act to Improve the 
Administration of Justice ini Chancery) s. 7, this appeal 
is to be made to the Court of Appeal in Chauceryi 
and the appeal given by the Consolidation Act to the 
Lord Chancellor is taken away. There may, how- 
ever, be an appeal from the Court of Appeal in 
Chancery to the Jlouse of Lords, but only "on 
matters of law or equity, or on the rejection or ad- 
mission of evidence." The form of appeal to the 
Court of Appeal in Chancery must be by way of 
petition, motion, or special case (12 & 13 Vic 
c. 106, s. 14) ; to the Lords the appeal must be on a 
special case approved and certified by one of the 
judges of the Court of Appeal (14 & 15 Vic. c. 83, 
s. 10 ; 1 Chron. 302, 348). 

V. Solicitors in bankruptcy. — ^The legal prac- 
titioners in the Court of bankruptcy are barristers 
(who, however, in proceedings before the commis- 

. sioners, have no pre-audience) and solicitor^. By the 
Solicitors* Act, every solicitor of the High Court of 
Chancery may be admitted and enrolled as a solicitor 
in the Coutt of Bankruptcy, upon production of his 
admission in the said Court of Chancery, or a certifi- 
cate thereof from the proper officer, and that the 
certificate still continues in force, and upon his sign- 
ing the roll, but not otherwise, shall thereupon be 
entitled to practise as a solicitor therein in like man- 
ner as if he had been sworn in and admitted a solicitor 
(6 & 7 Vic. c. 43, s. 28). The 247th sect, of the 
Consolidation Act enacts that such duly admitted 
solicitor may appear and plead in any proceedings in 
bankruptcy, without being required to employ coun- 
sel, if a person not so admitted shall practise as a 
solicitor, he is liable to all the penalties incident to a 
contempt of court. 

VI. CompeUing insolvent trader to become bankrupt. 
— An insolvent trader may render himself liable to 
be a4iudged a bankrupt, by a judgment or other 
creditor giving him a notice to pay the money due to 
him, followed by a summons and non-compliance as 
by not appearing, not deposing to merits, not paying, 
securing or compounding for such creditor's claim 
(2 Chron. 154, 172—5, 280; I Id. 225—9, 251—8, 
819). 

Vn. Assignment for benefit of dreditors. — An 
assignment by an insolvent trader of all his property 
for the benefit of his creditors, if duly advertised, is, 
after three months, not to be treated as an act of 
bankruptcy. This is, by sect. 68 of the Bankruptcy 
Consolidation Act, which enacts that if any trader 
liable to the bankrupt laws shall execute <uiy con- 
veyance or assignment by deed ot all his estate and 
efiTects to a trustee or trustees for the benefit of all 
the creditors of such trader, the execution of such 
deed shall not be deemed an act of bankruptcy, 
unless a petition for adjudication of bankruptcy be 



filed within three months from the execution thereof, 
provided such deed shall be executed by every such 
trustee within fifteen days after the execution thereof 
by such trader, and the execution by the trader and 
by every such trustee be be attested by an attorney or 
solicitor^ and notice thereof be given within one month 
after the execution thereof by such trader, in case 
such trader reside in London or within forty miles 
thereof, in the London Gazette^ and also in two Lon- 
don daily newspapers, and in case such trader does 
not reside within forty miles of London, then in the 
Loudon Gazette and in one London daily newspa^ er 
and one provincial newspaper published near to such 
trader^s residence , and such notice shall contain the 
date and execution of such deed, and the name and 
place of abode respectively of every such trustee and 
attorney or solicitor (1 Law Chron. 196, 263, 440). - 

VIU. Certificate^ f^ffect of^ and by whom and when 
granted. — ^The effect of a certificate of conformity is 
to discharge the bankrupt from all debts due by him 
when he became bankrupt, and frx>m all claims and 
demands made proveable under a bankruptcy (12 & 
13 Vic. c. 106, s. 200). Before a bankrupt applies 
for his certificate he must have have passed his last 
exammation (12 & 13 Vic. c. 106, s. 198). The 
commissioner acting in the prosecution of the bank- 
ruptcy grants the certificate of conformity, but any 
creditor may be heard to oppose same on giving 
three clear days* notice of his intention to oppose. 
In order to obtain a certificate the court (commis- 
sioner) appoints a public sitting for the allowance 
thereof; an advertisement thereof is then inserted 
in the London Gazette, and notice thereof given to 
the solicitor of the assignees, twe\ity-one days before 
the sitting. The assignees^ or a creditor, having 
given due notice, are then heard to oppose, and the 
court either grants, or refuses to grant, or suspends 
the certificate (2 Chron. 271). 

IX. Certificate — discharge from custody. — By sect. 
205 of the Consolidation Act, " any bankrupt who 
shall, after his certificate shall have been allowed, 
be arrested, or have any action brought against him, 
for any debt, claim or demand provable under his 
bankruptcy, shall be discharged upon entering an 
appearance, and may plead in general that the cause 
of action accrued before he became bankrupt, and 
may give this act and the special matter in evidence ; 
and such bankrupt's certificate shall be sufiicient 
evidence of the trading, bankruptcy, fiat or petition 
for adjudication, and other proceedings precedent to 
the obtaining such certificate ; and if any such bank- 
rupt shall be taken in execution, or detained in 
prison for such debt, claim or demand, where judg- 
ment has been obtained before the allowance of his 
certificate, it shall be lawful for any judge of the 
court wherein judgment has been so obtained, Oki 
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such bankrupt's producing his certificate, to order 
any officer who shall have such bankrupt in custody 
by virtue of such execution to discharge such bank- 
rupt without exacting any fee, and such officer shall 
be hereby indemnified for so doing.'* 

X. Dealings with bankrupt made valid, — By the 12 
& 13 Vic. c. 106, s. 183, all payments really and bond 
fide made by or to any bankrupt before the filing of 
the petition for adjudication ; all conveyances by any 
bankrupt bond, fide made and entered into before the 
filing of such petition, are all to be deemed valid 
notwithstanding any prior act of bankruptcy by such 
bankrupt committed, provided a person so dealing 
with or paying to, or being paid by such bankrupt, 
had not at the time of such payment, conveyance, 
contract, dealing, or transaction, notice of any prior 
act of bankruptcy by him committed. The section, 
however, provides that nothing therein contained 
shall give validity to transactions, by way of/ratic/u- 
lent preference (2 Chron. 357 — 360). It should seem, 
too, that transactions in themselves acts of bankruptcy 
— ^for example, an assignment by a trader of all his 
property for the benefit of creditors, not validated 
by sect. 68 — will not be protected. The notice of an 
act of bankruptcy may be general (See Udall v. 
Walton, 14 Mees. and Wels. 254). 

XL Times limited for petitioning for adjudication. — 
Besides the instances before mentioned the filing of 
a petition in the Lisolvent Debtors' Court in England 
or India must be followed by an adjudication within 
two months aAer vesting order or advertisement of 
insolvency (sects. 74, 75), and so must the dismissal 
of a petition for arrangement (sec. 76), and the non- 
payment, &c., after notice to pay and summoning 
(sees. 80 — 82) be followed by a petition for abjudica- 
tion within a similar period. In addition there is in 
sec. 88 of the Consolidation Acts^ as before explained 
(supra^ p. 27), a provision that no person shall be 
made a bankrupt by reason of any act of bankruptcy 
committed more than twelve months prior to the 
filing ot the petition for adjudication. 

XII. Heputed ownership, — ^The property of a third 
party maj be in the order and disposition of an in- 
solvent trader, and as such pass to his assignees, alter 
an order, in the event of his bankruptcy, in such 
cases as the following: — goods on sale and return 
(except where there is a known usage, Whitfield v. 
Brand, 16 Mees. and W. 282 ; see 2 Law Chron. 150) ; 
remittances to bankers in nature of discount ; where 
goods after sale are left in the vendor's possession, 
without any particular distinctive act of,appropriation 
(Knowles t. Horsfidl, 5 Bam. and* Aid. 134) ; where 
the third party is a dormant partner with the insol- 
vent trader (see as to the general doctrine, Hamilton 
V. Bell, 18 Jur. 1109 ; stated 1 Law Chron. 850 ; 
also 2 id. 837—341). 



XIII. Transfers, notices, registration, flx:. — The 
assignment or transfer by a trader of debts, bonds, 
policies of insurance, and other choses in action 
require notice to be given to the debtor, trustee, &c., 
in order to render same valid against the assignees 
in bankruptcy. And bills of sale of personal goods 
remaining in the trader's apparent possession also 
require to be filed in order to be effectual against 
them (1 Law Chron. 136). 

XrV. Commitment by county court after certificate, 
— ^The production of a certificate of conformity 
granted to a bankrupt after the obtaining of a judg- 
ment against him in a county court, is a sufficient 
answer to a summons, under sec. 98 of the County 
Courts Act (Rachban v. Blowers, 15 Jur. 758; 
Arch. Baukr. 417, 11th edit.). 

XV. Reputed ownersJiip.-^The latter part of this 
question is before answered (Xo. XII). By reputed 
ownership is meant the bankrupt's having at the 
time of his bankruptcy the goods of other persons in 
his possession under such circumstances as to induce 
the conclusion that fie was the owner thereof (12 & 
13 Vic. c. 106, s. 126, Key Exam. Answ. div. Bank- 
ruptcy, p. 78). 

CRIMINAL LAW (ante, p. 7). 

I. Crimes and civU injuries, — Crimes are injuries 
which concern the community at large. A civil in- 
jury is a wrong against an individual merely. The 
distinction is practically, rather than theoretically cor- 
rect (4 Steph. Com. 80, 2nd edit. ; Key, Exam. 
Answ. div. Criminal Law, pp. 14, 15). 

II. Principals in first and second degrees, — ^A prin- 
cipal in the first degree is he who commits the crime ; 
and, in the second degree, he who is present, aiding 
and abetting the fact to be done; which presence 
need not always be an actual, immediate, standing 
by, within sight or hearing of the fact ; but there 
may be a constructive presence, as when one .com- 
mits a robbery or murder, and another keeps watch 
or guard at some convenient distance. And a man 
is a principal if present only at the commencement 
of the transaction, though absent before its comple- 
tion (iJ.- V Jordan, 7 Car. and Pay. 432 ; R. v. Tuck- 
well, 1 Car. and Marsh, 215 ; 1 Hale's PL C. 615 ; 
Foster, 350 ; 4 Black. Com. 34 ; R, v. Howell, 9 
Car. and Pay. 437 ; R. v. Crisham, 1 Car. and M. 
187). 

in. Accessories, — All accessories are equally 
guilty with respect to the crime committed by the 
principal ; but the punishment of an accessory after 
the fact is lighter than that of an accessory before 
the fact (7 Geo. 4, c. 86, s. 6 ; 11 & 12 Vic. c. 46, 
s. 1), because, in treason, and in offences less than 
felonies, as also in trespasses, there are no acces- 
sories eitlier before or after the fact: In treason, all 
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are principals, promptem odium deUcH ; in trcBpasses, 
all are principals, because the law, qucB de mtnimu 
nott curaty does not descend to distinguish the dif- 
ferent shades of guilt in petty misdemeanors. In 
murder and felonies (excluding high treason) there 
may be accessories both before and after the fact, 
with this exception, that In manslaughter, and in 
other offences whidi by judgment of law are sudden 
and unpremeditated, there cannot be accessories 
5e/bretheftct (1 Hale's PL C. 613, 61&; 4 Black. 
Com. 86 ; Moland^s Case, 2 Moody's C. C. R. 276). 

lY. Homicide — Justifiable and excusable, — Homi- 
cide is the general term for any killing of a human 
being. Where an officer in the execution of his 
office, being f resist^, kills an offender in endeayourr 
ing to arrest him, t^ is justifiable homicide. Where 
a m%n kills one who attacks him, and puts his life in 
jeopardy, this is excusable homicide (4 Steph. Com. 
120—154, 2nd edit ; Key, Exam. Alisw. dir. Crim. 
Law, pp. 21, 22). 

y. Arson — NegUgendy setting fire to a house, — At 
the common law arson is the wilfiil and malicious 
burning of the house or outhouse of another man 
(4 Black. Com. 222/ Key, Exam. Answ. div. Crim. 
Law, p. 29). Persons negligently setting fire to 
houses are liable to forfeit £100, or to be imprisoned 
for eighteen months with hard labour (14 Geo. 8, 
c. 78, s. 84 ; 4 Steph. Com. 178, 8rd edit.). 

YI. Larceny, — Larceny, at the common law, is 
the unlawful taking and carrying away of personal 
property, with intent to 4epriye the right owner 
thereof^ the same not amounting to burglary (4 
Steph. Com. 162, 158, Ist edit.). The word is de- 
riyed from " Latracinium," though some writers 
conceiye that we deriyed it through the French, 
who term it ^^ Larrecin.** If the ' owner of goods be 
unknown, proyided there be a property in them, it 
is larceny to steal them, and an indictment stating 
them to be goods and chattels of persons unknown 
will be good (1 Hal. PI. C. 512 ; 4 Com. Dig. 25 ; 
Dickinson's Quart. Sess. 206, 207, 4th edit.). 

Vn. Receiver of stolen goods, — By the common 
law, the receiying of stolen goods was a misdemeanor 
only ; by the ^ Will, and M. c. 9, the receiyer of 
stolen goods was made an accessory after the fact, 
and from that time the common law misdemeanor 
became merged in the felony. By the 7 & 8 Geo. 4, 
c. 29, S. 54,' receiyers may be tried as accessories 
after the fact, or for a substantiye felony where the 
stealing amounts to a felony ; the- punishment is 
transportation for from seyen to fourteen years, or 
imprisonment for three years (Arch. Crim. PI. and 
Eyid. 266, 267, 8th edit. ; Key, Exam. Answ. diy. 
Crim. Law, pp. 78,79). 

Vlll. Forgery, — ^Forgery is the fraudulent making 
an alteration in a writing to the prejudice of another 



man's right, with a yiew to put it off as a genuine do- 
cument, so as to defraud some person (which, how-* 
eyer, need now be proved, 14 & 15 VlCr c. idO ; Reg, 
y. Morcut^ 2 Car. and Kirw. 856). A material al- 
teration of any instrument whereby the party liable 
thereon is affected prejudicially for the benefit of the 
party making such alteration, is a forgery (Archb. 
Cr. PI. and Eyid. 858, 8th edit. ; Key, Exsdl Answ. 
diy. Crim. Law, ^, 47, 48). 

IX. CompouncUng felony, — Compounding felony 
consists in receiying a sum of money, or other ad- 
vantage, for refraining to prosecute the person 
charged with a felony, The punishment is trans- 
portation for not less than seven years, or imprison- 
ment for four years (7 & 8 Geo. 4, c. 29, s. 58>. 

X. Barratry — Maintenance — Champerty. — ^Barra- 
try is the offence of frequently and habitually excit- 
ing and stirring up suits and qqarreb between the 
Queen's subjects, either at law of otherwise. It 
consists in a succession ofacts, constituting s course- 
of behaviour (Dickenson's Quart Sess. 271, 4tb ed. ; 
r Anson y. Stuart, 1 Term. Rep. 754). Maintenance 
is officially taking in hand or upholding of quarrels 
or suits in relation to matters whereii. the party in- 
terfermg is no way concerned, to the disturbance 
4)r hinderancc of common right (First Book, 866, 
867 ; Strange v. Bevan, 10 Jur. 649 ; Irish Eq. Abr. 
30, 81 ; 2 Bacon's Abr. 26, 7th edit.). Chaknperty 
is a species of maintenance (10 Jur. 649), being a 
barg^ with a plaintiff or defendant campum partirsy 
to divide the land or other matter sued for between- 
them, if they preyail at law ; whereupon the cham- 
pertor is to carry on the party's suit at his own ex- 
pense. An agreement to purchase of a party ta a 
pending suit all his interest in the suit, although it 
contain an indemnity by the purchaser to the seller 
against all costs that have been or may be incurred 
in the prosecution of the suit, is not open to objec- 
tion on the ground of champerty, where the pur- 
chaser has a common interest with the seller in the 
object of the suit {Hamer v. Dante/, 9 Jur. 526 ;. 
First Book, 867). 

XI. Conspiracy. — A conspiracy may be defined 
as a combination or agreement between several per- 
sona to .cjirry into effect a purpose hurtfril to some 
individual, or to particular classes of the community, 
or to the public at large, but not being a completed 
felonious purpose (see Reg y. Peek, 9 Adol. and 
Ellis, 686 ; 4 Steph. Com. 298^ 2nd edit.). It b 
not necessary to perfect the crime ihat the unlawfrd 
object for which it was entered into be effected ; for 
the offence is deemed to consist rather in the guilty 
combination or agreement, than in the act by which 
it is carried into effect (9 Co. Rep. 56 b ; Rex y. Best, 
Salkeld, 174 ; 4 Steph. Com. 294, 2nd edit.). It is» 
indeed, usual to set out the overt acts, t. e., those 
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acts which may haye been done by any one or more 
of the conspirators, in order to effect the common 
purposes of the conspiracy. But this is not essen- 
tially necessary (Rex v. Gill, 2 Bam. and Aid. 204 ; 
Hex V. Seward, 1 Ad. and Ell. 706 ; 6 Qn. Ben. Rep. 
49 ; Archb. Or. PL and Evid. 676, 10th edit.). 

Xn. Indictment, — ^An indictment is a written ac- 
cusation at the suit of the Queen against a party of 
some crime or misdemeanor, presented on oath by 
a grand jury, and upon which, if found by them, the 
party is eventually tried by an ordinary jury (4 
Stepb. Com. 898 ; First Book, 424). A party may 
be tried on an indictment founded on a coroner^s in- 
quisition without a finding by a grand iury (2 Hale, 
61''; 1 Salk. 382). 

Xin. Process on indictment—In treasons or felo- 
nies, the process upon which an accused party is 
taken into custpdy is a capias ; in misdemeanors, the 
process is a bench warrant, signed by a judge or two 
justicea or the peace, to apprehend the accused (4 
Bkck. Com. 339 ; 1 Chit. Crim.*Law. 339 : 4Stcph. 
Com. 438, 434, 3rd edit.). 

XIV. Arraignment — Refusal to plead, — Arraign- 
ment is nothing but calling the prisoner to the bar of 
the court to answer the accusation against him. The 
indictment is then read over to him, and he is asked 
whether he is guilty or not guilty of the crime 
charged against him. It is by the 7 & 8 Geo. 4, 
c. 28, 8. 2, that the trial for treason or felony pro- 
ceeds, should the prisoner refuse to plead, just as if 
the prisoner had pleaded (Key, Ei^am. Answ. div. 
Criminal Law, pp. 108, 109). 

XV. Pleading to jurisdiction, and in abatement — 
Demurring. — An accused party may plead to the 
jurisdiction of the court. He may also plead in 
abatement, or he may demur, but recourse i^ seldom 
had to these pleadings. In the case of a pica to the 
jurisdiction or in abatement, a replication is filed, 
and the matter is decided on the trial. In the case 
of a demurrer, the matter is decided by the court 
(4 Steph. Com. 447—450, 3rd edit.). 



SUMMARY OF DECISIONS. 



CONVEYANCING AND EQUITY. 

DEVISE. — Revocation of devise by contract of sale 
— Effect of re-purchase — Admission of parol evidence 
— Part performance — Absence of stamp, — Tlie doc- 
trine of the revocation of a will made by a contract 
of sale rests upon one or the other of the following 
grounds — viz,, cither upon the alteration of the 
estate, the contract operating in equity, as the 
conveyance would operate at law ; or- upon the 
intention of the contract, evincing an intention to 
make a disposition of the estate different from that 



which is made by the will ; and upon one or other 
of these grounds it is quite settled by the authorities, 
that whatever may be the effect of an abandonment 
of the contract in the lifetime of the testator, the 
will is certainly revoked if the contract be subsisting 
at his death. Leaving the question of abandonpient 
in the lifetime of the testator whci'e it stands upon 
the authorities, the cases which decide that there is 
a revocation where the contract continues in force 
till the death seem to assume that there is a revoca- 
tion by the contract, for the death cannot operate 
the revocation, and if there be a revocation by the 
contract, it is difficult to see how the abandonment 
can bring again within the operation of the >vill the 
property which by the contract has been taken out 
of its operation. These remarks will explain tiie 
following decision of the Lords Justices. A testator 
devised land and afterwards contracted to sell a 
part of it, distinguished by a description and also by 
reference to a plan. No conveyance was executed. 
The purchaser entered into possession, and became 
bankrupt. In the bankruptcy the heir of the 
testator for unpaid purchase money was enforced by 
sale of the estate, which was re-purchased by the 
testator, who entered and continued in possession 
till his death. The plan, which had never been 
stamped, was lost : Held, (by Turner, L. J.) first, 
that the devise of the land contracted to be sold was 
revoked; secondly, there was no such merger of 
the equitable interest re -purchased by the testator, 
in the legal interest which remained in him, as 
would carry the equitable interest to the devisee ; 
thirdly, there was such a case of part pcrforraaucc 
of the original contract for sale as would have made 
it incumbent on the court to ascertain by parol 
evidence if necessary, what was the property com- 
prised in it. There was no abandonment of the 
contract, but if there had been, semble, the revoca- 
tion, would still have taken effect. It the whole 
property comprised in the contract could not have 
been ascertained, semble, there would still have been 
a revocation as to so much as could have been 
ascertained, secondary evidence was not receivable 
to show what was contained in the mistampcd plan. 
Andrew V;. Andrew, 27 Law Tim. Rep. ICl. 

FEME COVERT.— Equity to a settlement [vol. 
1, pp. 9, 87, 200, 272, 372, 459]— CAo«c in action of 
wife — Reduction into possession. — AVhcre the chose 
in action of a married woman has been reduced 
into possession by her husband, she has not any 
equity to a settlement thereout, but a mere appro- 
priation \W11 not » defeat her right. A legacy of 
£300 was bequeathed to Mrs. N, Tlie executor, 
with the verbal authority of Mr. and Mrs. N., 
appropriated in satisfaction of it, a debt of £300 due 
on a warrant of attorney from S. to the testator. 
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and interest on this debt was subsequently received 
from S. by Mr. and Mrs. N. Afterwards S., with 
the consent of Mr. and Mrs. N., paid £50, part of 
the £300, to A. B., who gare to Mr. and Mrs. N. a 
promissory note for that sum. Mr. N. afterwards 
became bankrupt: Held, reversing the decision 
of the commissioner, that the £250 still remained 
an equitable chose in action of the wife, and subject 
to her equity to a settlement. But, sembky she had 
no equity to a settlement as to the £50. Exparte 
Norton, 2 Jur. N. S. 479. 

JOINT-OWNERSHIP.— iZt^rAto of co-owners of 
a lake — JuS'individium — Oumershtp — Proindtviso — 
Commonly -^ Pertinents, — AVhere two persons are 
joint-owners of a lake, with a common right of 
sailing, fishing, floating timber, &c., such right as 
held to be not indivisible, and that either of such 
persons may alien the whole or any portion of his 
right, even where it was merely appurtenant to the 
Ifmd, provided that such alienation does not deprive 
the co-owner of the full enjoyment of his moiety ; 
and a co-owner may maintain an action for the 
regulation of his eiyoyment, as he could if there had 
been no alienation. Qucere, what amounts to an 
excessive use of his right by a joint-owner of a lake ? 
Menzies v. Macdonald^ 2 Jur. N. S. 575. 

JJTDGME^T,— Effect of against heir where debts 
of ancestor—S j- 4 Wm, 4, c. 104—1 ^ 2 Vic. c. 110. 
— ^The following case is one of great importance on 
the question whether the estate of an intestate is 
liable to the judgment debts of tlie heir in priority 
to the simple contract debts of the intestate. The 
preamble of the 3 & 4 AVill. 4, c. 104 expresses thiat 
the intention of the legislature is to provide for the 
payment of the debts of deceased persons, and to 
effect this purpose, it enacts that the real estate of a 
deceased person, not charged by will or devised for 
payment of his debts, shall be assets to be adminis- 
tered in equity for the payment of all his debts, 
whether due on specialty or upon simple contract 
(with a preference to heir-binding specialties). 
This is the main scope and object of the act. The 
rest is but auxiliary to it, or explanatory of it. 
This was the end to accomplish which the bill was 
introduced into Parliament — ^it is the purpose ex- 
pressed in the preamble — and is the object stated in 
the title of the act, although by a misprint the word 
** and ^* is there improperly introduced between the 
word "simple" and the word "contract." The 
rest of the act only specifies the mode by which 
this object shall be worked out : it provides what 
suits may 'be instituted against the heir and devisee ; 
and it adds it proviso, that the specialty debts 
binding on the heirs of the deceased debtor shall 
be paid before non-binding specialties and simple 
contract debts. In the case of Price v. Price 



(15 Sim. 584), the yice-Chancellor of England 
adopted this construction, and ordered the sale of 
real estate of an intestate in a suit instituted by his 
children for the administration of his estate. In 
Rodney v. Rodney (16 Sim. 307), the same point 
was decided by the Vice-Chancellor of England, 
in a suit instituted, not by a creditor of the deceased 
testator, but by a person interested in his estate 
under his will. In re Hamer's Devisees (2 De Gex, 
Mac. and Gor. 266), the Lord Chancellor held that 
the act created a charge in favour of creditors on 
the real estate of a deceased testator, where no such 
charge had been made by will, and this not only 
where the debt was actually due at the death of the 
testator, but also where the debt arose subsequently 
out of obligations entered into by him in his lifetime. 
The Master of the Rolls also adopted a similar view 
of the effect of the statute in Beale t. Symonds 
(16 Beav.), and he has followed same by now 
deciding that ait heir takes a beneficial interest in 
the descended lands only to the extent that they are 
not required for payment of the ancestor*s debts, 
and that that beneficial interest alone is affected by 
judgments against the heir, whether entered up 
before or after the death of the ancestor, and that, 
consequently, judgment creditors of the heir have 
no heir on the descended estate, except beyond the 
surplus not required for the payment of the debts 
of the ancestor in a due course of administration. 
Kinderley v. Jervis, Week. Rep. 1855-6, p. 579; 
27 Law Tim. Rep. 245. 

JURISDICTION.— 5^»ic« of wrU of ejectment at 
law — Surprise — Judgment by default — Extent to which 
equity will interfere — Costs, — J. G. being as absolute 
owner, in possession of a farm in the county of A., 
was served with a writ of summons in an action of 
ejectment, which writ he, being, as he alleged, 
illiterate, was unable to read, and having been, by 
the person who served it misinformed as to its 
nature, he suffered judgment to go by default sub- 
sequently, to avoid being turned out of possesssion of 
the property, J. G. signed a memorandum of agree- 
ment for a lease, whereby he agreed to take the 
farm from the defendant (the plaintiff in the eject- 
ment suit) for a period of four months, at a fixed 
rent. J. G. afterwards attempted to set aside the 
judgment on the ground of surprise, but was met 
at law by the objection, that he had waived all 
irregularities by attorning to the plaintiff (the de- 
fendant in equity). The bill prayed for a declara- 
tion that J. G. was, as the heir of G. £., absolutely 
entitled in fee-simple in possession; that the 
memorandum of agreement might be delivered up 
to be cancelled ; and that an injunction might be 
granted to restrain the defendant from proceeding 
at law either upon the agreement or the judgment : 
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Held, that the jurisdiction of the court extended to 
remoTe any impediment to the fair trial of the real 
quealaon at law, but did not extend to the trial of 
the question ; and that the deftndaat be restrained 
from proceeding upon the judgment and from setting 
np the agreement in any action or other proceeding 
at law in respect of the property. QiMere. whether 
an explanation of the nature and effect of a writ upon 
service be dispensed with by the provisions of the 
C. L. F. A., and if so, whether this court, would, 
if any surprise were to arise in consequence, relieve 
against suck sorpnise? OriffUh v. Bdwardi^ 2 Jur. 
K. S. 684. 

LIFE INSURANGE.— PoKcy— i>€5tor and crt- 
ditor^Rigkt to policy money [vol. l,p. 408].— Where 
a creditor insures his debtor's lifb, the question 
whether ithe debtor was in his lifetime liable to 
repay to the .creditor the amount of premiums paid 
by him is the test by which the title to the policy 
money on the debtor's death is ordinarily to be 
determined. DrytddU v. Pigott^ Week. Bep. 1856-6, 
p. 618. 

MINES. — BuevwUkm of on grant of land to a 
railway company — ImpUecUion in conveyance to — 
Working mineM under raHuHsy-^Subjacent and adjacent 
Mtipport to the Une — Construction of Bailway Acts, — 
Where land is conveyed for the purpose of having 
a railway (or a house) constructed thereon, a right 
to reasonable subjacent and adjacent support is 
implied in the grant ; and the grantor is bound not 
to interfere by his acts with such support. But 
only such measure of support as would be necessary 
for the land in its condition at the time of the grant, 
or in such condition as was intended by the grant 
is implied. M. S. had in 1834 sold to the G. and G. 
Railway Company certain land over which the 
rmflway was to pass, but by the same deed stipulated 
in these terms, ^* reserving always to me and my 
hdrs and successors the whole mines and minerals 
of whatsoever description within the said lands 
hereby conveyed, and full power and liberty to us, 
or any person or persons authorised by us to search 
for, work, win, and carry away the same,' and to 
make aqueducts, levels," &c. Subsequently' sevend 
acts of Ftoliament passed giving further powers to 
the same company and providing for cases of dispute 
with the landed proprietors as to the value pf land 
for purchase, mines, &c. M. S. continued to work 
out his minerals until August, 1848, when he 
received notice from the company that his works 
were of a nature to endanger tiie line. A suit 
having been brought in the court below to try the 
question and judgment given : Held, on appeal to 
the Lords (reversing the judgment Below), that 
M. S. by his conveyance had contracted an implied 
obligation to afford to the land so conveyed for the 



purpose specified, viz., a railway, all necessary 
a^acent and subjacent support by his other land 
underlying or contiguous to it : Held, also, that the 
subsequent acts of parliament were not retrospective, 
and could not alter the effect of the previous bargain 
and conveyance. The Caledonian Railway Company 
V. Sprot, Week. Rep. 1855-6, p. 659 ; 2 Jur. N.S. 628. 
MORTGAGE.— Deatft of mortgagor— Betrospec- 
Hve account — Receioer. — ^A mortgagee of an estate 
over which there is a receiver omitting to take the 
necessary steps for the satis&ction of his debt and 
interest during the life of the mortgagor, is not en- 
titled to a retrospective account of rents and profits 
after the death of the latter Flight v. Camqc^ 
Week. Rep. 1855-6, p/ 664. 

MORTGAGE.— Tocibtn^ simple contract deot^ 
Foreclosure suit — Pefsonat representative of mortgagor, 
not a party, — In all cases where the 8 & 4 Will. 4, 
c. 104 (vol. ii, p. 27) makes real estate assets, a 
simple contract debt may be talked to a mortgage 
security. A mortgagee may obtain a decree to tack 
a debt due to him from a deceased mortgagor upon 
simple contract to his security, as against the heir 
in a foreclosure suit, to which the personal repre- 
sentation of the mortgagor is not made a narty. 
Thomas v. Thomas, 27 Law Tim. Rep. 148. 

MORTGAGE.— ^e<fpin^ on foot paid off mortgage 
— Charge — Personal estate, — ^AVhere a person chooses 
to pay off his mortgage debt, the general and or- 
dinary rule is, that unless a contrary intention appears . 
he is to be taken to pay it off, not for the benefit of 
the person ultimately to be entitled to the land, but 
that he ' pays it off for his o^vn benefit, and the pay- 
ment will therefore enure for the benefit of his per- 
sonal estate. Tills will explain the following decision. 
By a settlement dated in 1821 copyhold lands, which 
had been conditionally surrendered for securing 
certain mortgages, were settled by the testator, 
subject to the mortgages, he at the same time 
covenanting to pay off. the same; and -there was a 
proviso, that as between the testator, his heirs, 
executors, and administrators, and the person en- 
titled under the settlement, the lands were to be the 
primary fund for the payment of the same mortgage 
debts. In 1826 the testator paid off the debts out 
of his own monies, and satisfaction was duly entered 
on the court rolls of the conditional surrender. .In 
1831 the lands were, under a power in the first 
settlement, resettled by the testator and his wife, 
I but no notice was taken- of the fact of re-payment 
of the mortgages. By his will the testator directed 
all his debts, &c., to be paid out of the personalty 
only: Held, that the amount of the mortgage debts 
to be consiv^crcd as kept on foot as part of the testa- 
tor^s personal estate. Pedrs v. Weightman, 2 Jur. 
N. S. 586. 
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PARENT AND CHILD.— Dealings between- 
Undue influence. — Where a son recently after obtain- 
ing his majority, makes over property to his father 
without consideration or for an inadequate considera- 
tion, a court of equity expects that Uie fi&ther shall 
be able to justify what has been done to show, at 
all events, that the son was really a free agent; 
that he had adequate independent advice ; that he 
was not taking an imprudent step under parental 
influence, and that he perfectly understood the 
nature and extent of the sacrifice he was making, 
and that he was desirous of making it. Circum- 
stances under which deeds executed by. a son, on 
obtaining his majority, at the solicitation of the 
father and the family solicitor, were set aside. 
Savery v. King, 27 Law Tim. Rep. 145; 2 Jur- 
N. S. 603 ; Week. R^p. 1866-6, p. 671. 

PUBLIC COMPANY.—jRaiVtt'ay company— Co^ 
of investment — Power of attorney to receive dividends. 
— A railwa^^ company purchased land from the 
incumbent of an ecclesiastical benefice, and the 
purchase money was brought into court and invested 
in consols to the account of the incumbent^ the 
company paying the cosis. Afterwards the incum- 
bent died, and his successor proved his title, and 
executed a power of attorney for his banker in 
London , to receive the dividends : Held, that the 
company must pay the expense of the power of 
attorney. Re Birkenhead* Railway Company^ Week. 
Rep. 1866-6, p. 583. 

PUBLIC COMPANY.— mnAVtfp Acts, 11 j- 
12 Vic. c. 46, andU^ 13 Vic. cl 108 [vol. 1, p. 7] , 
— Fees — Writ of attachment. — The exemption from 
the payment of fees upon proceedings under the 
winding-\ip acts of 1848 and 1 849, on the ground of 
the per-centage imposed by the latter act, does not 
apply to a fee upon the sealing of a writ of attach- 
ment against a contributory who had failed to pay 
his call. Re Suitor's Fee Fund, 2 Jur. N. S. 479. 

PUBLIC COMPASY.— Winding-up acts— Con- 
tributory — Share in another company charged with the 
amount of a call—1 fr 2 Vic. c. 110.— By the 14th 
section of the 1 & 2 Vic. c. 110, a judge of one of 
the superior courts is empowered, on the application 
of a judgment creditor, to order that Government 
stock, funds or annuities, or stock or shares of or 
in any public company of the debtor shall stand 
charged with the payment of the amount of the 
judgment, with interest thereon ; and by the 18th 
section it is enacted, " that all decrees and orders 
of courts of equity, and all rules of courts of common 
law, and all orders of the Lord Chancellor or of the 
court of review in matters of bankruptcy, and all 
orders of the Lord Chancellor in matters of lunacy, 
whereby any sum of money, or any costs, charges, 
or expenses, shall be payable to any person, shall 



have the effect of judgments in the superior courts 
of common law, and the persons to whom any such 
moneys, on costs, charges, or expenses shall be 
payable, shall be deemed judgment creditop within 
the meaning of this act ; and all the powers hereby 
given to the judges of the superior courts of common 
law with respect to matters depending in the same 
courts shall and may be exercised by courts of 
equity with respect to matters therein depending, 
and by the said Lord Chancellor and the court of 
review in matters of bankruptcy, and by the Lord 
Chancellor in matters of lunacy ; and all remedies 
hereby given to judgment creditors are in lik6 
manner given to persons to whom any moneys or 
costs, charges or expenses, are by such orders or 
rules respectively to be paid. And by the 96th 
section of the Winding-up Act, 1848, it is provide 
that all orders of the master under that act shall 
be enforced in the same manner, and by the same 
or any such process as orders of the court made in 
any. suit pending therein, against any party thereto. 
A call was made by the master upon one of the 
contributories under the winding-up of a company. 
The call was complied with to a small amount only. 
Afterwards it being discovered by the official ma- 
nager that C. held shares in another company, an . 
application was made to a common law judge for an 
order charging the shares with the amount of the 
call. The applicatioin was refused on the ground 
that it ought to have been made in a court of equity. 
On a motion for the purpose, the court made an 
order nisi that the shares should be charged with 
the amount of the^ call and interest, which order 
was made absolute ten days afterwards. Re Royal 
Bank ofAustraUa, 27 Law Tim. Rep. 160. 

PUBLIC COMPANY.— miMft«flr-iip acts— Con- 
tributory — Variation between scheme and company — 
Cost-book— \yo\. 1. pp. 242, 246].— R. on the faith 
of a prospectus, stating that a company was shortly 
to be formed to be conducted on the cost-book 
system applied for, received, and paid deposit on 
shares in the company. Ue subsequently received 
scrip certificates in respect of such shares, whereon 
it was stated that the shares were to be held *^ subject 
to the rules and regulations of the company.*' At 
the date of the receipt by R. of the scrip certificates 
sent to him there were no rules or regulations of 
the company in existence, but soon after such 
receipt rules and regulations were entered on the 
cost-book of the company. R., neither signed the 
cost-book nor attended meetings of the company, 
nor received any notices of such meetings, and he 
alleged that the rules and regulations above men- 
tioned were at variance with the prospectus, and not 
in accordance with the cost -book system. The 
company was not abortive or fraudulent, but was 
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unsaoeessfal and was in course of being wound np. 
On the question ivliether R. ougbt to be placed 
on the list of cohtribntoriea : Held, tbat he ought ; 
no substantial variation between the prospectus and 
the rules hating been proved, but leave reserved to 
enter into evidence in chambers to prove that the 
roles were at variance with the cost-book system. 
The Great Cambrian Mining and Quarrying Company^ 
RichardsonU Case, Week. Rep. 1866-C, p. 670. 

RENTCHARGE.— i2^A/ of owner to expend money 
in repairs — Distinction between the owner of a rent- 
charge and a mortgagee considered. — ^Tbe owner of a 
rentcharge has no estate at law ; he cannot bring 
^ectment to recover it, but his remedy is by distress 
and entiy. He hais an interest in the land only to 
the extent of recovering the arrears due In respect 
of the rentcharge. He is entitled to enforce his 
elaim in that peculiar way, and in no other. A 
mortgagor must come into equity to recover 
possession of his property, but the owner of land 
charged with a rentcharge may recover possession 
without the aid of that court, as soon as the rent- 
charge is fhlly satisfied, and the court can therefore 
impose no terms upon him as it can upon a mort- 
gagor. The owner of a first rentcharge, with power, 
in case of non-payment, to enter upon the premises 
and receive the rents until all arrears were paid, 
together with all costs, charges, and expences as 
should be laid out and expended by him, or occa- 
sioned by the non-payment thereof, entered into 
possession and expended money in the necessary 
repwrs of the premises.- He received the rents, 
which were more than sufficient to cover the arrears 
of the rentcharge. The owner of a second rent- 
charge, with powers, of distress and entry, his 
rent being in arrear, demanded possession of the 
premises, and being revised, brbught an action of 
ejectment against the plamtifi^, who allowed judg- 
ment to go by default. The plaintiff subsequently 
filed a bill against the owner of the second rent- 
charge to restrain him from proceeding in his action, 
except upon payment of the money due in respect of 
the repairs. The M. R. disnussed the bill fi>r want 
of equity. The Ix>rd Chancellor dbmisscd an 
appeal on the part of the plaintiff, varying the 
decree of the M. R. by imposing on the parties 
certain terms, among them, that of the defendant 
discharging the judgment which he had obtained 
against the plaintiff, and of the plaintiff undertaking 
to defend the action. Hooper y, Cooke, 27 Law 
Tim. Rep. 178. 

SETTLEMENT. — Advances — Satui/acthn or pur- 
chase o/«Aar«.— The doctrine that advances made by 
a settlor or devisor are to be deemed aa satisfaction 
can only arise where the person who makes the pay- 
ment is himself the party bound to pay, or is the 



owner df the estate charged with the payments, in 
which cases tlie presumption against double portions 
(see vol. i. p. 373) leads to the inference that the 
party intended by such payment to discharge himself 
or his estate from the liability. A father settled a 
sum of money upon trust for himself for life, and then 
to pay to his six children £400, or such sum as with 
previous advances ^vould make up that sum, and to 
divide the residue among all his children living at 
his death, or their issue. There was a power to 
the trustees, at his request, to advance any part of 
such sums to any of the children, in the settlor's 
lifetime. Advances out of the shares of some of the 
children were so made. The settlor made payment 
to two of his daughters, on their marriage, out of his 
own moneys : one of these also received an advance 
in respect of her share firom the trustees under the 
power. There was no evidence that the payments 
by the settbr were made on account, or as a purchase 
of the shares of the daughters : Held, that the doc- 
trine of .satisfiMtion did not apply to such a case, and 
in the.absence of proof *as to the intention of the 
settlor in making such' payments, they must be 
treated as giAs to the children. Samuel v. Ward^ 
-27 Law Tim. Rep. 165. 

SOLICITOR AND CLIENT. — FraaJ and 
imposition — Purchase by a solicitor from client — Ac' 
quiescence — Relief, — ^We have before (vol. ii. p. 49) 
stated the doctrine of courts of equity in respect to 
solicitors purchasm|^ or obtaining a benefit from 
a client, «»., that the court expects him to be able 
to show that he has taken no advantage of his pro- 
fessional position-^that the client was so dealing 
With him as to be free fit>m the influence which 
a solicitor must necessarily possess,, and that the 
solicitor has done as much to protect his clients 
interest as he would have done for a stranger. It 
may be added that this duty is all the stronger 
where the client is a very young roan who has just 
obtained his majority, and still living under his 
father's roof. Savery t. King^ 27 Law Tim. Rep. 
p. 146. 

SPECIFIC PERFORMANCE.— 0/ one branch 
of an agreement q/ler failure of the rest. — ^Under an 
agreement to grant a building lease, including a 
covenant to insure in a particular office in the joint 
names of lessor and lessee, and to give the lessee an 
option to purchase for £500, the lessee built a house 
at a cost of more than £1,000, kad insured in his 
own name only, and in the wrong office. The lessor 
brought ejectment, and the lessee thereupon claimed 
to exercise his option- of purchase, and specific per- 
formance of that part of the agreement was decreed. 
Green v. Low, Week. Rep. 1866—6, p. 669. 

VOLUNTARY SETTLEMENT [vol, ii. pp. 
38]. — NoH'tratufer of stock therein comprised pre- 



44 



THE LAW CHBONICLE. 



[Aug, 1, 1856. 



viovsly to death of settlor, — The following case turns 
upon the doctrines of courts of equity, as to volun- 
tary and imperfect instruments, particularly as to 
monies in the funds not actually transferred. It 
was laid down by Lord Eldon, in Fye v. Dubost 
(18 Vest 140), that a bare voluntary agreement to 
transfer stock upon certain trusts was so far imper- 
fect that the court would not interfere in behalf of 
the cestui que trust ; but in that case, his lordship 
decided that certaiti acts of the testator therein, 
consisting of a direction to purchase a particular 
stock in the name and for tiie benefit of the volun- 
teer, and of a payment made by the testator to his . 
agent of a sufficient sum for that purpose, which had 
been accidentally devoted by the latter to the pur- 
chase of stock in his, the ag^it^s own name, consti- 
tuted a sufficient evidence of intention upon the 
part of the testator to support the claim of the 
volunteer. In Antrobus v. Smith a question of an 
entirely different character arose. There, there was 
nothing- purporting to be a declaration of trust, 
but a mere attempt to assign to an individual, 
property over which the instrument of transfer had 
no operation whatever. The testator's intention 
in that case was indeed clear beyond dispute, but 
there was an insuperable incompleteness as regarded 
anything approaching either to an absolute gill, or 
to a declaration of trust. These remarks will ex- 
plain the following case and decision : — A testator, 
in 1837, gave the residue of his real and personal 
estate including certain consols, and a sum of cash 
at his bankers, to trustees upon trusts in favour of 
his three daughters, in whom the entire residue was 
to vest absolutely at twenty one, in equal shares as 
tenants i^ common. He afterwards, by a voluntary 
deed, expressed to be made in consideration of 
natural love and affection, settled the above men- 
tioned consols and sum of cash upon his said three 
daughters, but giving to each a life interest only, 
with limitations over in favour of their children. 
He subsequently, in the course of the said year 
executed a codicil, unimportant to the present 
question except in so far that it confirmed his abpve 
mentioned will. Previously to his death he effected 
no transfer, either of the consols or the cash into 
the names of trustees of the voluntary settlement ; 
but such transfer was after his deaths made by his 
executors. Upon a bill filed by one of the daughters 
to set aside the settlement in question as a voluntary 
and imperfect transaction : Held, that the testator's 
intention was sufficiently clear, and that, under all 
the circumstances of the case, the voluntary settle- 
ment must be supported, the claimant under the 
residuary bequest being just as much a volunteer as 
those under the settlement, and the fund having 
found its way into the hands of the trustees of the 



settlement, the court coul4 not interfere therewith 
in favour of a mere volunteer. Airey v. HaUj Week. 
Rep. 1855-6, p. 587. 

WASTE. — Unimpeachable^ etcept for spoil or de- 
struction, Sfc, — Settlement — Construction, — A settlor, 
by his marriage settlement, limited an estate to him- 
self for life, without impeachment of en' for any 
manner of waste except ^poil or destruction, or 
voluntary or permissive waste, or suffering buildings . 
to go out of repair. Held, that the tenant for life 
was in a position intermediate to that of an ordinary 
tenant for life, and a tenant for life without impeach- 
ment of waste, and that he might cut all timber (not 
ornamental) which an owner in 'fee, having a due 
regard to his own interest and the advantage of the 
estate would cut, but no other. Vincent v. Spicer^ 
Week. Rep. 1855—6, p. 667. 

EQUITY PRACTIC1C. 

AFFIDAVIT.— For«<7Ji language-^-Translation — 
Office copy, — Affidavit sworn in a foreign language^ 
with an English translation attached (^such transla- 
tion not being verified by an interpreter) allowed by 
consent to be filed, and office copies of the EnglUh 
parts only authorised to be issued. Beimersy, 
Druce, Week. Rep. 1855-6, p. 665. 

APPEAL.— /» forma pauperis^Dispensiny with 
deposit.— -Th^ bill of a pauper plaintiff having been 
dismissed, the plaintiff applied to the Lords Justices 
for leave to prosecute an appeal without the usual 
deposit, 'the Lords Justices granted the applica- 
tion ; but semble, the order might have been made 
at the Rolls. Bradberry v. Brooke, Week. Rep. 
1855-6, p. 699. 

COSTS.—Charge by wiil in favour of a classy- 
costs of ascertaining members and qf raising charge,-^ 
Where a testator charges his estate with a specific 
bequest, in favour of a particular class, c. gr, ** the 
grandchildren of G." the money will be raised at the 
cost of Uie general estate ; but the costs incurred by 
persons claiming to compose such class, in sub- 
stantiating their claim, must come out of the fund 
specifically bequeathed. Boycott v. iVeu?»iaii, Week. 
Rep. 1855-6, p. 709. 

DEMURRER.— -Form of after obtaining time — 
Demurrer and answer, — ^Where the common order 
is obtained to plead answer and demur, not 
demurring alone, and further time is given, the title 
of *^ demurrer and answer of the above named 
defendant to the bill " is the correct form, but the 
words ^^ as to the said bill," ought not to be in the 
body of the demurrer, and upon motion to take 
demurrer and answer off the file, on the ground that 
the insertion of these words was irregular on the 
title and in the body, leave given to amend, but in 
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other respects no order made, and no costs given. 
OOome y. Jtdliany Week. Rep. 1855-6, p. 663. 

DISMISSAL OF BILL [vol. ii. pp. 89, 200].— 
Costs — Bill for receiver pending litigation, — On a bill 
for receiyer pending litigation in the Ecclesiastical 
Court, the defendant cannot moye to dismiss for 
want of prosecution, bnt should moye for his costs 
and to stay proceedings. On such a motion the 
decision of the court as to costs will depend on that 
of the Ecclesiastical Court. Barton y: Rock^ Week. 
Rep. 1855-6, p. 588. 

INFANT.— Guarrfion ad UtemS2nd Order^ May, 
1845— [*e< on/, yol. 1, p. 832]— &ri;icc.— The 32nd 
Order of May, 1845, which directs that the court 
may upon defiiult of appearance by an infant defend- 
ant, order a solicitor to be assigned guardian ad 
Utem, directs that the court is to be first satisfied 
that the subpoena and notice of the application was 
" seryed upon or left at the dwellinghonse 6f the 
person with whom, or under whose care, such 
defendant was at the time of leaving ^uch subpcnia ; 
and (in the case of such defendant being an ifliOuit 
not residing with or under the care of his father or 
guardian), that notice of such application was also 
served upon or left at the dwellinghonse of the 
father or guardian of such infant, unless the court, 
at the time of hearing such application thinks fit to 
dispense with such last mentioned service." The 
head pf a college in one of the universities at which 
an inlant defendant is an undergraduate, is the 
person under whose care such infant is, for the 
purpose of service, with a view to the appointment 
of a guardian, ad litem., to the infant. Christie v. 
Cameron^ Week. Rep. 1855-6, p. 589. 

PRO CONFESSO [vol. 1, pp. 13, 125, 306, 451] 
—Biff taken pro cor\fesso — Absconding defendant [see 
orders 77 And 78 of May, 1845, stated 1 Law Chron. 
pp. 125, 306].— Where the bill hlis been taken pro 
confesso against a defendant on the ground of his 
having absconded to avoid the process of the court, 
it is not necessary to serve him with notice of setting 
down the cause upon further consideration. Oreen 
v. Harrison, Week. Rep. 1855-6, p. 696. 

PUBLIC COMPANY.— Lands belonging to clergy 
—Successors^ Lands Clauses Consolidation Act — Costs 
of obtaining dividends — Chamber business. — Where 
purchase money of lands belonging to a benefice 
has been paid into court under the lands clauses, 
and an order has been obtained ^pon petition fw 
its investment in consols, and for the payment of the 
dividends to the successive incumbents, the company 
taking the land is bound to pay the costs of enabling 
eadi new incumbent to receive the dividends. This 
right will be enforced by order upon summons in 
chambers. Re Birkenhead Raitway Company, 27 
Law Tim. Rep. 163. 



WTTNESS.— Tender of expenses, what proper 
amount. — The courts will not grant an attachment 
against ' a witness, unless the whole necessary 
expenses of the journey to and from the place of 
trial, and of the witness's necessary stay there, 
be tendered vnth the subpoena : the witness cannot 
claim for his loss of time. A tender of £3 3s. to a 
solicitor living at Kington, in Herefordshire, sum- 
moned to attend to be examined in London: Held, 
to be insufficient, and that £6 was within the sum 
which he was entitled to demand. Brocas v. Lloyd, 
27 Law Tim. Rep. 131. 

COMMON LAW. 

BILL OF EXCHANGE [vol. ii. pp. 269, 297, 
374]. — Transfer when overdue — Affected with equities. 
— ^There is an important line of distinction to be 
drawn between negotiable instruments, and things 
which are transferable as ordinary chattels. In 
ordinary cases chattels are transferred with all 
equities affecting them ; but in the case of negotiable 
instruments, a delivery before they become due 
creates a title in the transferee ; so that if a party 
steals a negotiable instrument during its currency, 
a bond fide transferee obtains a title to it. But after 
the matiuity of such an instrument, it ceases to 
have that property. The transfer of an overdue bill 
or note, like the transfer of any ordinary chattel, 
gives no better title to the transferee than the person 
who transferred it to him hfid, notwithstanding the 
transferee may have taken the note bond, fide for a 
valuable consideration. Ashurst v. The Royal Bank 
of Australia, Week. Rep. 1855-6, p. 601. 

BILL OF SALE [vol. 1, pp. 29, 64, 136, 195, 
271,' 280]. — Registration — Statement of residence and 
occupation— 17 ^ 18 Vic. c. 36, s. 1.— The 17 & 18 
Vic. c. 36, 8. 1, " for preventing frauds upon credi- 
tors by secret bills of sale of personal chattels,'* 
provides for the registration of bills of sale, together 
with ^* a description of the residence and occupation 
of the person making or giving the same . . . 
and of evjery attesting witness to such bill of sale," 
otherwise it makes the same void against execution 
creditors, &c. The grantor of goods under a bill of 
sale made after the act, who was a clerk in the 
Audit Office at Somerset House, was described in 
the register as ^' James Douglas Dove, of No. 22, 
Union Grove, in the county of Surrey, gentleman," 
and the attesting witness was described by name, 
and as "clerk to , of 73, Basinghall- street," 

Held : 1, that the residence and occupation of the 
attesting witness was. described with sufficient cer- 
tainty ; 2, that the grantor ought to have been 
described by his occupation of clerk in the Audit 
Office, that the bill of sale was therefore void as 
against the persons named iA the act, and the goods 
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liable to be seized in execation, under a judgnient 
against the grantor. AUen y. Thompson^ Week. 
Rep. 1865-6, p. 606. 

CONTRACT.— 5to/ii<« of frauds— A^eement not 
to he performed within a year-^Defeasance. — By the 
statute of frauds (29 Car. 2, c. 3, s. 4) an agreement 
not to be performed within the space of one year 
from the making thereof^ must be in writing, other- 
wise no action can be brought on it. Li the follow- 
ing case it was attempted to be argued that where a 
contract contains a stipulation, making it defeasable 
upon the occurrence of a specified event, it is not 
within the above provision of the statute, although 
the contract, but for such a stipulation would clearly 
be one upon which no action could be maintained 
because not in writing. The Court of Exchequer, 
however, rejected the argument, holding that, 
where a contract contains a defeasance by which it 
may be determined witl^n a year, if without such 
defeasance it would be within the statute of frauds, 
the circiunstance that it is subject to such a defea- 
sance will not prevent it being *^ an agreement not 
to be performed within a year ^^ under the statute. 
Where, therefore, an agreement was entered into in 
the month of October, that A. should serve in the 
capacity of a commercial traveller until the 1st of 
September following, and for a year after that day 
unless three month's notice should be sooner given 
to determine the service : • Held, that it was wiihin 
the third section of the statute of frauds ; and not 
being in writing, that no action could be maintained 
upon it. Dobson v. ColUs, Week. Rep. 1865-0, 
p. 612. 

CONTRACT.— CiMtom—^vicfenw of custom wTien 
admissible to explain contract, — ^Evidence of custom 
is .admissible to explain a contract only where it 
relates to a matter incident to the contract. A 
charter party was entered into for a voyage from 
London to Hong Kong ; ^* the ship to be consigned 
to charterer's agent in China, free of commission on 
this charter: Held, that it was not competent to 
show that, by the custom of London, vessels con- 
signed to charterer's kgent in China, whether free 
of conunission or not, were entered into on the 
terms that the charterer's agent in China, should 
procure a charter or return^ cargo on commission, 
and that if a charter party or cargo should be pro- 
cured elsewhere, the shipowner should, pay him 
the usual brokers conmiissiop, as the eifect would 
be to add a new term to the contract, and not 
explain anything incident to it. Phillips v. Briard^ 
Week. Rep. 1855-6, p. 486. 

CORPORATION.— rrarfm^ company— Contract 
not under seal-^RatiJication. — As we have before 
stated (vol. 2, pp. 51, 312) it is no objection to an 
action that the defendants are a corporation, and 



that the agreement «& which they ere sued is not 
under seal, where they are a corporation for 
carrying, on a particular business, and this is 
especially so where the services done by the pluntiff 
are in the direct course of the business which by 
their charter the defendants are to carry on (see 
the Copper Miners' Company v. Fox, 16 Qui Ben, 
Rep. 229 ; and Henderson v. the Australian Mail 
Company, 5 EO. and Bl. 40^). In the foUowingr 
case it appeared that the - plaintiff, by agreement 
under the corporate seal, agreed with the Electric 
Telegraph Company to transmit all his dispatches, 
and such other messages as he could collect or 
influence, through their telegraph, for a commission 
on the amount received by the company for their 
charge for the transmission, the maximum > to be 
£500 per annum, and the minimum £800. During 
the existence of this agreement, the chairmas 
entered into a parol agreement with the plaintiff to 
pay htm at the increased rate of £50 per cent, in 
consideration of the plaintiff's further services in 
collecting public intelligence and forwar£ng it by 
the company's telegraph. These additional services 
were found to be beneficial to the company. Thi» 
agreement was entered upon the minutes of the 
company, and the plaintiff had received £800 for 
services in pursuance of it. The deed of settlement 
provided that all contracts, where the consideration 
exceeded £50, should be signed by three directcp; 
Held, that the pared agreement having been acted 
upon and ratified by the company, was binding upon 
them: Held, also, that such agreement was^na 
preference of the plaintiff to the pubHc, the company 
by their charter being bound to deal with all persona 
equally, without favour or preference. Renter v. 
The Electric Telegraph Company y 27 Law Tim. 
Rep. 107. 

DISTRESS.— For rent an growing crops— -11 Geo. 
2, c. 19, ss, 8, 1^— Trover — Damages. — In the fol- 
lowing case upon the construction to be put on the 
11 Geo. 2, c. 19, 8, 19 (relating to the ^straining 
of growing crops), it was argued on the one hand 
that the statute meant that a plaintiff can only 
recover by reason of an irregidarity in taking a 
distress where actual damage is proved, whilst on 
the other hand it was contended that the plaintiff 
might always recover nominal damages for an 
irregularity and substantial damages where the case 
warranted it. The Court of C. P. have taken the 
former view, holding that the sale of standing corn 
under a distress for rent, although unlawful, and 
contrary to the 11 Geo. 2, c. 19, s. 8, does not 
make the distress void; and that, therefore, the 
tenant cannot, in trover for the value of the com 
80 'sold, recover even nominal damages. And that 
actual damages must be proved in order to enable 



Am 1, 1856.] 



TH£ LAW CHRONICLE. 



47 



a tenant to recover, in an action on the 1 1 Geo. 2, 
c 19, 8. 19, for a^ irregularity in a distress for rent. 
Rogers v. Parker, 2 Jur. N. S. 496. 

ECCLESIASTICAL PERSONS.— CAurc*' Dw- 
cipline Act — Archbishop acting instead of bishop-^ 
Place to which the accused party to be summoned — 
3 j- 4 Fie. c. 86, ss, 9, 24.— Where the bishop is 
patron of the preferment held by the accused party 
wad the archbishop acto in his stead by virtue of 
sec 24 of 8 & 4 Vic. c. 86, the place to which the 
accused party is to be summoned to answer the 
articles charged against him by sec. 9 must be a 
plaee within the diocese of the iMshop; and the 
archbishop has no authority to summon him to any 
place within his proyince, not within the diocese of 
the bbhop. Reg, y. The Archbishop of Canterbury^ 
27 Law Tim. Rep. 153. 

ELECTIONS, PARLIAMENTARY.— Cijrrtfpl 
Practices PrtvegUion Act^ 1864 — Voter's travelling 
expenses^Legality of—Promise of moneg to induce 
voler to vote — Paymeat of money to voter corruptly 
en accouM of having voted, — ^A promise to a parlia- 
mentary election voter of his travelling expenses, 
conditionally on his coming and voting for the 
promiser is within, bat a promise of travelling 
expenses not so conditioned, and a payment of tra- 
velling expenses without any previous engagement 
8o conditioned, are not within, the 17 ^ 18 Vic. c. 
102, 8. 2, which enacts (inter alia) tliat every person 
who riiall promise any money or valuable considera- 
tion, to any voter to vote, or who shall corruptly 
do any such act on account of such voter having 
voted shall be deemed guilty of bribery and punish- 
able accordingly. A parliamentary candidate was 
present at his committee room, when the question 
of TOters' travelling expenses was discussed, and 
gave his opinion after reading f he observations of 
Undal^ C. J. in Bremridge v. Campbell, 5 C. and 
P. 186, for the guidance of his agent, that such 
travelling expenses might be paid to bring up the 
cat voters. After this without any further instruc- 
tions the clerk to the agent wrote in ink the words, 
««your travelling expenses will be paid," at the 
bottom of the following printed >circu]ar sent to an 
elector : " Mr. R. Carter— Sir,-— The mayor having 
appointed Wednesday next for the nomination, and 
Thursday for the polling, you are earnestly requested 
to retom to Cambridge and record your vote in 
favour 0^" &c, Carter accordingly returned and 
voted for the candidate, and afterwards received his 
travelling expenses. Assuming the letter to contain 
a promise of payment of travelling expenses on 
condition of the voter^s voting for the candidate. 
Quaere, whether the written memorandum ^^your 
travelling expenses will be paid '' was authorised by 
the candidate under the above circumstances. 



Williams, J., dissentients Cooper v. Siade, 27 Law 
Tim. Rep. 137. 

FALSE REPRESENTATION OF CREDIT 
[vol. 1, p. 271].— Xord Tenlerden's Act, 9 Geo, 4, 
c. 14, s. ^—Representation partly written partly oral 
—-Damages.— C, whilst negociating with the ^aan- 
tiff for the hire of furniture, referred her as to his 
credit to the defendant, and partly induced by the 
defendant's fidse representations in writing, and 
partly by her subsequent false representations, the 
plaintiff parted with her furniture and suffered loss. 
In an action for false representatiofi, the judge 
directed the jury^ that if they were of opinion and 
believed that the plaintiff was substantially and 
mainly induced by the written representation, she 
was entitled to their verdict. Held, that the direc- 
tion was right. Tatton v. Wade, Week. Rep. 
1866-6, p. 648i 2 Jur. N. S. 491. 

HUSBAND AND "WIFE. — Husband AUen 
enemy-^Contract of wife,— An English lady married 
a Russian gentleman, and during the war with 
Russia the lady brought an action in her own name 
alone upon a contract entered into by her. The 
defendant pleaded in abatement that the plaintiff 
was a married woman, and her husband an alien 
enemy : Held, (upon demurrer) that the plea wsa 
good; and the plaintiff being the wife of an alien 
enemy could not maintain the action during the war. 
De Wake v. Braune, 27 Law Tim. Rep. 188. 

INNKEEPER.— £taW% of— Loss of gnesCs 
property— Negligence .of guest [see 1 Law Chron. p. 
923,— Where the property of a guest staying at an 
inn has been stolen from the inn, the innkeeper is 
relieved from liability for his negligent custody of 
the property, if there has been contributing to the 
loss a want of such ordinary care on the part' of the 
guest as a prudent men might reasonably have been 
expected to take under the circumstances ; and to 
exonerate the innkeeper, gross negligence on the 
part of the guest, t.e., an absence of the lowest 
degree of care is not necessary. Cashill v. Wright, 
Week. Rep. 1866-6, p. 709. 

INTERROGATORIES [vol. 1, pp. 160, 312, 
846, 88l, i:^G],— Required information given pending 
the application.— Where a party to a caiise has ob- 
tained a rule calling upon the other party to show 
cause why interrogatories should not be delivered to 
him, and the affidavit sworn by the other party, for 
the pui-pose t)f opposing the rule, gives the informa- 
tion required, the court will put the party moving 
in the same position* as if the information had been 
given upon interrogatories; Semble, that if any 
otiier case should be set up at the trial, a new trial 
would be grante<l on the ground of surprise. Peck 
V. Revis, 27 Law Tim. Rep. 136. 

LEASE.— Coi?eiio»<—"*SAo/> or pubUc house''— 
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•** Private dwelling house only " — School. — In Kemp. v. 
Sober (15 Jur. 458), where a lease contained a cove- 
nant " not to carry on any trade, business or calling 
whatsoever*^ upon the premises, ^* or otherwise use 
or suffer the same to be used to the annoyance, 
nuisance or ii\]ury of any houses in Kemp Town," 
Lord Cranworth granted an injunction against keep- 
ing a girPs school on the premises (see also Doe v. 
Keeling, 1 Mau. and Sel. 95). In the following 
case an ejectment was brought for a breach of cove- 
nant in a lease '^ not to convert the demised premises 
into a shop or public house, or permit any person to 
carry on within or upon the said dwelling house or 
premises any public trade or business whatsoever ; 
and that the said dwelling house and premises shall 
be occupied and used as a private dwelling house 
only.'' The house was used as a young ladies' day 
school, where dancing and music were taught; it 
was also advertised as an academy for dancing in 
connexion with the D. Literary Institution : Held, 
that there was a breach of the covenant. Wickeriden 
V. Webster, 2 Jur. N. S. 590. 

LEGACY DUTY. —Annuity tables—Statutes 86 
Geo. 8, c. 52, and 16 j* 17 Vic. c. bl—Succession 
Duties -4c/.— The Succession Duty Act (16 & 17 
Vic. c. 51), sect. 81, provides that where it shall be 
required to calculate for the purposes either of that 
act or the Legacy Duty Act, the value of any annuity 
or of any interest chargeable with duty as an annuity, 
such -vdue shall, after the time appointed for the 
commencement of the act (19th May, 1853), be cal- 
culated according to the tables in the schedule 
annexed thereto, and not according to the tables in 
the schedule annexed to the 86 Geo. 8, c. 52. Held, 
that the tables of the new act are to be applied only 
to annuities given after that act came into operation. 
That, therefore, where a testator, who had given 
legacies by way of annuity died before the new act 
came inta operation, "but the amount of legacy duty 
was not calculated until after it came into operation, 
such calculation ought to be made according to the 
tables in the schedule to the 86 Geo. 3, c. 52. Re 
Earl ComwaUis, Week. Rep. 1855—6, p. 711. 

LIQUIDATED DAMAGES. — Covenant— Con- 
struction — Liquidated damages or penalty. — ^The ques- 
tion whether where a sum of nfloney is mentioned in an 
agreement or covenant as to be paid on breach of 
any of the stipulations thereof, the same is to be 
considered as a penalty or as liquidated damages, is 
one of some nicety. The principle to be deduced 
from all the decisions seems to be this — that if the 
stipulations relate to matters which are not of un- 
certain amount — as for example, if the covenant be 
for the payment of a small sum, and the damages 
ascertained by the deed or agreement are a much 
larger amount, then the sum has been held a penalty, 



on tl)e ground that in such cases equity would intern- 
fere and grant relief. So if there are several stiptl- 
lations, some of certain and some of uncertain 
amount, if the sum could not be treated as liquidated 
damages in respect to one of the stipulations, it 
ought not to be so treated in respect of any. Looking 
at the judgments of llndal, C. J., in Kemble r. 
Farren (6 Bing. 141), and of Parke, B., in Atkyns 
v. Kinnear (4 Exch. Rep. 776), it seems that the 
separate stipulations must all be of one kind in order 
to come within the rule as to liquidated daipaget. 
In Atkyns v. Kinnear, Parke, B., said, " If a party 
agrees to pay £1,000, on several events, all of which 
are capable of accurate valuation, the sum must be 
construed as a penalty, and not as liquidated 
damages. But if there be a contract, consisting of 
one or more stipulations, the breach of which cannot 
be measured, then the parties must be taken to have 
meant that the sum agreed on was to be liquidated 
damages, aud not a penalty." In the following case 
there was a deed providing for the determination of 
a partnership between two medical men at the end 
of three years, and it contained the following cove- 
nants : — *^ That after the determination of the said 
term of three years, and so long as the said R. shall 
reside in W., &c., he, the said B., shall not practise, 
Sec, nor see any patients except as hereinafter 
mentioned, nor introduce any other medical men in 
the town of W., &c., but shall, before the expiration 
of the said term, introduce R. to all the exclusive 
patients of B.s and also use his best endeavours to 
secure the same for R. Provided always, and it is 
expressly agreed, that in case the said B. shall make 
default in performance of the covenant lastly herein- 
before contained, he will forthwitfi pay to R. the 
sum of £2,000, not in the nature of a penalty, but 
as ascertained liquidated damages. That notwith- 
standing the clause lastly hereinbefore contained, B. 
may also, if he thinks fit, after the term of three 
years, attend midwifery cases in W., the fees for 
which shall be equal to or exceed one pound one 
shilling, but he shall pay one half of the fees which 
he shall receive for each of such cases to R., &c. : 
Held, upon the construction of the above covenant, 
that the siun of £2,000 was not a penalty, but liqui- 
dated damages, all the stipulations being of uncertain 
value. Reynolds v. Bridge, 27 Law Tim. Rep 168. 

MASTER AND SERVANT.— >rroiir(/iti dis- 
missal — Justification — Breach of agreement not to 
receive monies. — By an agreement the defendant 
agreed to employ the plaintiff as his surveyor on an 
estate, at a salary allowing him for every house 
he should let a commission of £5 per cent, on the 
rent, &c. The plaintiff' was not to contract any 
debt in the name of the defendant, or be considered 
as his agent to receive any money on his account, 
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Imd in the event of plaintiff breaking any of the 
provisions of the agreement, the agreement was to 
cease. The plaintiff entered on his employment, 
«ad let some of the houses, and received £7 10s. as 
deposit, to bind the bargain. For receiving this 
Dioney defendant dismissed plaintiff. Held, that 
the agreement meant that the plaintiff was under no 
circumstances to receive money on defendant's 
account, and that the defendant was justified in 
dismissing him. Bray v. Chandler^ Week. Rep. 
1855-6, p. 597. 

MONEY HAD AND RECETVED.-^ Recovering 
lack money paid under mistake — Paying off a charge. 
The right to recover back money paid under a 
mistake depends upon the question whether the 
mistake gives the person receiving a right as against 
the person paying. In the following case, it ap- 
peared that the defendant lent A. £200 on the 
security of his bond, and an equitable charge on 
certain property, subsequently the plaintiff pur- 
chased the property, subject to the charges thereon, 
cm an application having been made to A. for 
the re-payment of £200., he referred to the plaintiff 
as the purchaser of the property, and he paid off the 
charge. It afterwards turned out that A. had no 
title to the property in question : Held, that the 
plaintiff could not recover back the payment of the 
^200 from the defendant as money had and received 
for his use. Aiken v. Short, 27 Law Tim. Rep. 188. 

NUISANCE.— Miisance* Removal Act, 1855— 
Converting ditch into sewer — Rate on premises, for 
expense thereof— Validity o/— 18 j- 19 Vic, c. 121, 
«- 21.— The Nuisances Removal Act, 1855, s. 22, 
empowers the local authority to convert a ditch or 
watercouriae into which filth or sewage matter has 
been discharged, into a sewer, and for the expense 
of so doing to assess every house, &c., " then or at 
any- time thereafter using the sewer, to such sum, 
either immediate or annual or distributed over a 
number of years, as they shall think just and reason- 
able,*' and to levy and collect the rate in the same 
manner as the highway-rate. Under this provision 
the local authority assessed the houses then built, 
and using the sewer, in certain sums set opposite 
to their names in the assessment A resolution was 
passed, enabling the rated persons to compound for 
the rate by one payment : Held, that the assessment 
was not bad, because it made no provisioi^for houses 
which might thereafter be built and use the sewer : 
Held, also, that the resolution for enabling the 
rated persons to compound was no part of the rate, 
and therefore did not affect the validity thereof: 
Held, also, that the rate was not bad for want of 
allowance and jconfirmation by justices in the same 
manner as the highway-rate. Reg, v. Justices of 
Middlesex, 27 Law Tim. Rep. 152. 



PRINCIPAL AND AGENT [vol. 2, pp. 61, 54, 
874]. — Foreign principal — Liability of agent, — ^The 
following decision may be added to our observations 
in vol. 1, pp. 219, 222, as to the liabilities of an 
agent. There is no general rule of law that a 
person in this country entering into a contract as 
agent of a foreign principal is personally liable on 
that contract. Green v. Kopke, Week. Rep. 1855-6, 
p. 598. 

PUBLIC COMPANY.— Jain/ Stock Registration 
Act, 7 J* 8 Vict. c. 170 — Directors interested in a 
contract — Approval of shareholders. — By section 29 
of the 7 & 8 Vic. c. 110 (an act for the registration, 
incorporation and regulation of joint stock com- 
panies), it is enacted, *^ that if any director of a 
joint stock company registered under this act, be 
either directly or indirectly concerned or interested 
in any contract proposed to be made by or on behalf 
of the company, whether for land materials or work 
to be done, or for any purpose whatsoever, during 
the time he shall be a director, he shall on the sub- 
ject of any such contract in which he may be -so 
concerned or iaterested, be precluded from voting 
or otherwise acting as a director ; and that if any 
contract or dealing (except a policy of assurance, 
grant of annuity, or contract for the purchase of 
any article, or of service, which is respectively the 
subject of the proper business of the company, 
such contract being made upon the same or the 
like terms as any like contract with other customers^ 
or purchasers) shall be entered into in which any 
director shall be interested then the terms of Bach 
contract or dealing shall be submitted to the next 
general or special meeting of the shareholders to be 
summoned for that purpose ; and that no such con- 
tract shall have fbrce until approved and confirmed 
by the majority of the votes of the shareholders 
present at such meeting," &c. By a resolution of a 
meeting of shareholders in a joint stock society, the 
directors were authorised to borrow money. In 
pursuance of this resolution they borrowed £100 of 
one of their own directors, upon a debenture, but no 
meeting of shareholders was called to approve of the 
contract. Held, that the contract was void, as the 
terms of the statute had not been complied with, 
because the party advancing the money being a 
director, it was necessary that the contract should 
have been sanctioned by a meeting of the share- 
holders. Bartlett v. The A'Mnasum Life Assurance 
Society, 27 Law Tim. Rep. 170. 

PUBLIC COMPAIJY. — Companies' Clauses 
Consolidation Act, 8 5* 9 Vic. c. 16, s. 91— Work and 
labour — Secretary — Illegality. — Under the Companies 
Clauses Consolidation Act, 8 & 9 Yic. c. 16, s. 21, a 
person who has been employed as secretary to a 
company may maintain an action for work and 
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labour iigainst the company, although the remunera- 
tion to be paid him as secretary has not been 
deterniined on at a general meeting of the company. 
Bill V. Darenih Railway Company, 2 Jar. N. S. 696. 

PUBLIC COMPANY.-^/oinl Stock Company, 
7 5-8 Vic. c. 110 5. eS^Execution against S/^are- 
holders [vol. 1, pp. 243, 276, 809, 846, 410; i'ld. 
270]— Scii-e facias. — Where the question arose, 
whether a plaintifiV who has obtained a judgment 
against a registered joint stock company, is precluded 
from his remedy under 7 and 8 Vic. c. 110, s. 68, 
by being himself a shareholder of the company, the 
court refused to interfere under the section referred 
to, but gi-anted a sci./a. that the question might be 
raised on the record. Hanison v. T?ie London and 
County Assurance Company, 27 Law Tim. Rep. 173. 

PUBLIC COMPANY.— Joint-stock company— 
Action Jor calls—Plea of fraud.— li is Well settled 
that a contract entered .into by fraud is voidable 
only, and not' absolutely void. To an action for 
calls against a shareholder by a joint-stock company, 
a plea that the defendant was induced to become a 
shareholder by fraud of the plaintiifs, without 
averring that he has repudiated the contract, and 
done nothing under it to make him liable, is bad. 
The Deposit and General Life Assurance Company v. 
Ayscough, 27 Law Tim. Rep. 188. 

PUBLIC COMPANY.— Xamfa Clauses Ad- 
Compensation — Tenancy from year to year — Jurisdic^ 
tion. — ^Where a tenant from year to year has recdved 
notice to give up possession to the promoters of an 
undertaking, exercising compulsory powers under 
the Lands Clauses Act, he is entitled, under s. 121, 
to compensation for any injury which he may sustain 
by such notice,' although before the expiration of 
the period mentioned in the notice he may have 
been informed that his occupation would not then 
be disturbed,' as the promoters had not concluded 
their agreement with the owner. Chadwick v. The 
ItochdcUe Improvement Commissioners, 27 Law Tim. 
Rep. 184. 

PUBLIC COMPANY. --iZai/eray company — 
Shares, transfer of upon trust by way of settlement — 
RcyistcHug name of trustee — Delivery of trust-deed^ to 
Vie comjyany.—By sec. 16 of the Conipauies Clauses 
Consolidation Act, 1846, the de6d of transfer by a 
shareholder of his shares in an undertr.kiug within 
that act when duly cxccntcd is to be delivered to 
the secretary, and to be kept by him, and the 
»ccrctary is to enter a memorial in a book to be 
called the " register of transfers," and is to indorse 
such entry on the deed of transfer, and is on demand 
to deliver a new certificate to the purchaser, &c. 
&c. ; and until such transfer has been so delivered 
to the secretary,' the vendor of the share is to 
continue liable to the company lor any cxdls that 



may be made upon such share and the purchaser 
of the share is not to be entitled to receive any 
share of the profits of the undertakings or to vote 
in respect of such share. By sec. 18 of the -same 
act, **If the interest in any shaie have become 
tranmitted in consequence of the death or bank- 
ruptcy or ^insolvency of any shareholder, or in 
consequence of the marriage of a female shareholder, 
or by any other lawful means than by a transfer 
according to the provisions of this or the special act, 
such transmission shall be authenticated by a de- 
claration in writing hereinafter mentioned, or in' 
such other manner as the directors shall require, 
and every such declaration shall state the manner 
in which, and the party to whom, such share shall 
have been so transmitted, and shall be made and 
signed by some credible person before a justice, &c. ; 
and such declaration shall be left with the secretary; 
and thereupon he shall enter the name of the person 
entitled under such transmisMon in the regbter of 
shareholders ; and until such transmission has been 
so authenticated, no person claiming by virtue of 
any such transmission shall be entitled to receive 
any share of the profits of the undertaking nor to 
vote in respect of any such share as the holder 
thereof. The question in the following case was 
whether under the circumstances there stated the 
deed of transfer was required to be left with the 
secretary of the company as a condition of the 
transferee being registered in the registry of share- > 
holders. Land and shares in several district railway 
companies were conveyed by deed to A. upon trust 
to pay proceeds to the transferror dui-ing life, or 
such uses as he and F. should direct, aud afler his 
death to F. and subject to her appointment : Held, 
that before A. the trustee was entitled to be entered 
on the register of sharehold rs as the proprietor 
of the railway shares, or have an entry of the 
transfer made in the transfer book of the railway 
company, he was bound to leave the deed of transfer 
with the secretary of the company according to 
sec. 16 of the Companies Clauses Cousolidatiou 
Act, 1846 (8 Vic. c. 16); and a declaration in 
writing t^ithenticating the transfer wider sec. IS 
does not apply to such a case. Copland v. The 
Nordi Eastern Roilway Company, 27 Law Tim, Rep. 
161. 

. PyBLIC IIRALTII ACT.— Authonty of local 
board' — Repair of highwuy.t — General dish-ivt rate or 
highway rate. — Where the district of a local board 
of health comprehend:) RcvenU parishes, separately 
maintaining their own highways, the local lioaril 
cannot make separate highway raies for each parish, 
• but must raise the necessary funds for the repaii* of 
the highways within the whole district by a gcnci*al 
district rate. licg. v. Mo^ekg, 27 Law Tim. llcp. 182. 
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PUBLIC HEALTH ACT, -^Conviction under sec. 
^ of the Public Health Act— Toll house 8uhj>.ct to 
sanitary regulations. — ^The authority of tlie local 
boards of health to regulate the construction of 
privies and cesspools for houses within their district, 
extends to a toll bouse erected by turnpike trustees 
on a turnpike road ; and if they build a privy and 
cesspool connected with a toll house, without having 
obtained the approval of the board, they are liable 
to be convicted under sect. 5S. Hej, v. TJie Tttu- 
tees of the TunstaU and Bosley Turnpike Road^ 27 
LawTira. Rep. 184. 

SHIPPING.— /iwiirancc on ships— 19 Geo. 2, c. 
37i s. 1 — No further proof of interest than the policy. 
The 19 Geo. 2, c 37, s. 1, entitled '' an act to re- 
gulate the insurances on ships belonging to the sub- 
jects of Great Britain, and on merchandises or effects 
laden thereon," after reciting that it had been found 
by experience that the making assurance, interest 
or no interest, or without further proof of interest 
than the policy, had been productive of many<|>er- 
nicious practices, &c. &c., enacted, *^ that no assu- 
rance or assurances should be made by any person 
or persons, bodies corporate or politic, on any ship 
belonginur to his Majesty or any of his subjects, or 
any goods, merchandise or effects, laden or to be 
laden on board of any such ship or ships, interest or 
no interest^ or without further proof of interest than the 
poUey^ or by way of gaming or wagering, or without 
benefit of salvage to the assurer, and that every 
such assurance should be null and void to all intents 
and purposes." Declaration upon a policy of in- 
surance, tbe insurance to be ou profit marked as 
therein mentioned, and valued, and it was agreed 
thai in case of loss or accident the policy should be 
considered sufficient proof of interest ; the policy to 
be free from average without prejudice to salvage ; 
thit is, if the vessel from apy cause whatever was 
unable to bring on her cargo, a total loss was to be 
paid for and the policy was to be good proof of 
interest. Plea, that the policy was void under the 
19 Geo. 2, c. 87, s. 1. Demurrer to that plea: 
Held, that the pcllicy was an insurance upon goods 
within the terms of the statute, and the plea an 
answer to the actbn Smith v. Reynolds^ 27 Law Tim. 
Hep. 187. 

SUTPFING.— Authority of master— Wages [vol. 
ii, p. 376] — Loss of ship during seeking voyage — 7 ^- 8 
Vic. c. 112, *. 17.— The enactment in the 7 & 8 Vic. 
c. 112, s. 17, that *Mn all cases of wreck or loss of 
the ship, every surviving seaman shall be entitled 
to his wages up to the period of the wreck or loss 
of the ship, whether such ship shall or shall not 
previously hate carried freight, provided the seamen 
produce a certificate of the mastei^ or chief surviving 
officer of the ship to the effect that he had exerted 



himself to the utmost to save the ship, cargo, ahd 
stores," does not apply to any case where seamen 
would have been entitled to wages before the act. 
Where, therefore, a vessel was lost on a seeking 
voyage, after she had carried cargoes in the course 
of it between several ports : Held, that the seamen 
were entitled to their wages without any certificate. 
The master of a ship ear-ring passengers may bind 
the owners by an agreement with an* ordinary sea- 
man, under articles, to serve for three years at £1 
a mouth, to serve as steward, upon the death of the 
then steward, at £4 10s. a monlh. Hicks v. Walter^ 
Week. Rep. 1855-6, p. 511. 

SHIPPING.— Coi/mon [vol. ii. pp. 21, 91].— 
Pilot in charge of vessel — Liability of outers for 
(damage partly hut not solely occasioned by the fault of 
pilot. — 6 Geo. 4. c. 125, s. 56. It is laid down in the 
cases of the Diana (14 Bob. Adm. Rep. 181 ; 4 Moo. 
P. C. Gas. 11) and the Christiana (7 Moo. P. C., 
Gas. 160), that in cases of a collision in order to dis- 
charge the owners firom liability the blame must rest 
on the pilot and on him only. It was accordingly 
determined in the following case that the owners of 
a vessel with a pilot on board are not exempted firom 
liability under the 6 Geo. 4, c. 125, s. 55, in respect 
of damages done by their vessel, cmless the damage 
was Solely caused by the fault or negligence of the 
pilot. Where, therefore, it was proved that a col- 
lision happened partly through the negligence of the 
second mate, who was left in chaise of the vessel on 
the pilot leaving the deck for a few minutes, as well 
as through the fault of the pilot, it was held affirming 
the judgment of the Court of Admiralty, that the 
own^s of the vessel were not exonerated. The 
Mobile, Week. Rep. 1855—6, p. 708. 

STATUTE OF FPtAUDS [vol. ii, pp. 9, 833, 
334, 402]— Sec. 17, 9 Geo. 4, c. 14, *. 7— Contract 
within— Part acceptance, what does not amount to. — 
The 17th section of the statute of fhmds and Lord 
Tenterden's Act (the 9 Geo. 4, c. 14) are to be read 
together. I^ord Tenterden's Act says that the 17th 
section shall apply to all contracts for the sale of 
goods of the value of £10 and upwards, notwith- 
standmg the goods nuty he intended to be delivered 
at some fiiture time. The effect is to substitute 
value for price. Therefore s. 17 will be, that " no 
contract for the sale of any goods, &c., of the value 
of £10, &c., shall be allowed to be good except the 
buyer shall accept part of the goods so sold, and 
actually receive the same, ^c." A contract whereby, 
in consideration A. sold B. a certain horse (the 
value of which was £10 or upwards), and, in con- 
sideration that A. would keep the horse until 
Michaelmas, and^ would keep another horse be- 
longing to B. for six weeks, B. agreed to purchase 
the first mentioned horse, and fetch him away at 
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MichaelmAS, and to pay A. £30, is a contract for the 
sale of goods of the vfdue of £10 or upwards, within 
the 17th section of the Statute of Frauds, and 9 Geo. 
4, c. 14, s. 7. The fact of A. having fed B.'s horse 
under the contract, and B.*s horse having again heen 
taken into B/s possession, does not amount (by 
reason of the food eaten, assimilated, or carried 
away, by the animal) to an acceptance and receipt 
of part of the goods sold within the exception in 
s. 17 of the Statute of Frauds. Harman y. Reeve^ 
Week. Rep. 1855-6, p. 5. 99. 

TRADINQ IN ANOTHER'S NAME.— ^cftVm 
for trading under the name of another. — ^An action 
will not lie against a man for trading under the 
name of another, whereby persons are induced to 
deal with him under the supposition that they are 
dealing with such other, unless he also actually 
carries on the same trade. Qucsre, whether in the 
latter case an action would lie against a trading 
corporation. Semble^ per Willes, J., it would. 
Lawson v. Bank of London^ 27 Law Tim. Rep. 134. 

TRUCK ACT, 1 i- 2 H^m. 4, c. Zl.— Paying 
wages in goods — Butty Colliers — Artificers, — ^Persons 
associating together as ^* butty coUiers," to get iron 
stone by piece work, were treated by their employers 
as common workmen, and as bound to give their 
personal labour to the work, while at the same time 
there was no express stipulation on this head, and 
they employed other workmen to assist them : Held 
that they were artificers within the Truck Act, 
1 & 2 Wm. 4, c. 37, and that deductions made from 
their wages in respect of articles supplied to them by 
their employers to enable them to proceed with their 
work were invalid aa payments under the statute. 
Bowers y. Lovekin, Week. Rep. 1855-6, p. 500. 

WITNESS'.— iVb< liable for swearing to defamatory 
matter in a judicial proceeding — Belief of witness — 
Reasonable and probable cause, — ^No action lies against 
a person for ^'falsely and maliciously and without 
any reasonable or probable cause, swearing to de- 
famatory matter in an affidavit in a Chancery suit, 
whereby the person defamed is injured," it not ap- 
pearing that the person making such affidavit did not 
believe what he so swore to be true. Revis v. Smithy 
Week. Rep. 1855-6, p, 506.' 

COMMON LAW PRACTICE. 

AMENDMENT [vol. 2, p. S7 6'].— Reviewing 
rejusal of judge at trial — Amendment of pleadings — 
C. L, P. A,y 1854, s, 96. — ^As a general rule the 
court will not interfere to review the decision of a 
judge, where at the trial he has refused to amend 
the pleadings in a cause : Sembk^ per Bramwell, B., 
that if injustice has arisen in consequence of such 
refusal, the proper form of application to the court 
would be an application to amend the record, and 



not for a new triaL Brennan v. Howard^ 27 Law 
Tim. Rep. 159. 

ARBITRATION.— Ccwnmon Law Procedure Act^ 
1854, s, 8 [set out vol. 1, p. 157] — Compulsory 
reference — Cause and all matters in difference,-^ 
Under the 8th section of the Common Law Proce- 
dure Act, 1854, no power is given to the court or a 
judge to order a compulsory reference of the cause 
and all matters in difference. Therefore, where 
such order was made by a judge, the court struck 
out the words ^* and all matters in difference.^' On 
a compulsory reference, under section 3, after award 
or certificate made, judgment should be signed 
before issuing a f, fa.^ and the form given by the 
judges on the motion that the f, fa, should issue, in 
order to save expense, on the recital of the order of 
arbitration and the decision of the arbitrator, is not 
warranted by the statute. KendU v. Merrett, Week. 
Rep. 1855-6, p. 594. 

AMENDMENT," Refusal to amend before judg- 
ment on demurrer — Application to the court. — Where 
the plaintiff on the argument of a demurrer, declined 
to amend on leave being offered him by the courts 
and judgment was given against him, the court will 
not grant a rule to amend on payment of costs. 
Weld V. Baxter, 27 Law Tim. Rep. 190. 

ARBITRATION.— ilward— PubUcation-^A ttach- 
ment— Rule nwi.— The court granted a rule nisi for 
an attachment for non-payment of money under an 
award where the affidavit did not state that the 
award was published within the time specified in the 
submission to arbitration, the award being exhibited, 
and showing on its fac^ that it was in fact made 
within such time. Biggins v. Street, 27 Law Tim. 
Rep. 191. 

ARBITRATION.— i2e/erfince by consent— Common 
Law Procedure Act, 1854, s, 8 — Provision in submis- 
sion as to power of court to remit to arbitrator in a 
certain event.— The 8th section of the Common Law 
Procedure Act, 1854, as to remitting matters to the 
consideration of an arbitrator applies to all kinds 
of references previously treated of in the statute, 
and therefore to references by consent as well as to 
compulsory references within the 6th section. A 
provision in a submission that the court may remit 
to the arbitrator, in case any motion shall be made 
to set aside the award, does not exclude the general 
power of the court or judge under the 8th section, 
to remit . under any circumstances. Morris v. 
Morris, Week. Rep. 1855-6, p. 549. 

ATTORNEY. — Application to answer matters of 
an affidavit — Other remedy, sought by applicant, — 
Where money had been intrusted to an attorney 
to invest and he misapplied it, and an action was 
afterwards brought to recover it back, which action 
was referred to the master, who made an award 
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against the attorney, ordering him to pay back the 
taiOAey, with which award he had not complied, and 
was keeping out of the way, the court, on an 
application with reference to the same transaction 
for a rule calling upon the attorney to answer the 
matters of an affidavit, refused such rule, the appli- 
cant havin^sought his remedy by action. Exparte 
Browne^ 27 Law Tim. Rep. 192. 

ATTORNEY.— BtW of costs— Taxing off more or 
less than one-sixth — Costs of taxation. — ^The master 
taxed off from an attomey^s bill, as delivered, a 
certain amount, but he also added a certain smaller 
amount for items not charged. The amount taxed 
off was greater than one-sixth of the bill as delivered, 
and also greater than one-sixth of the aggregate 
of the bill as delivered, and the amount of the 
Items added, while at the same time the excess of 
the amount taxed off over the sum added was less 
than one sixth of the bill as delivered : Held, that 
the attorney was not entitled to the costs of taxation, 
ExparU Ea»twood^ Week. Rep. 1856-6, p. 483. 

AWARD. — Exparte hearing without notice. — ^It is 
not a sufficient objection to an award merely that 
the arbitrator has proceeded exparte without having 
given notice to the other party, and without having 
made a peremptory appointment ^ but the court will 
say, looking to all the circumstances of the case, 
whether the party has had an opportunity to be 
heard, and will decide accordingly. Tyerman v. 
SmM, Week. Rep. 1855-6, p. 547. 

COSTS. — Administrator plaintiff-^Non-UahiUty for 
costs. — In Godson v. Freeman (2 Cr. Mees. and R. 
685), Lord Abingcr says : ** the 3 & 4 Will. 4, c. 
32, s. 31 (as to personal representatives being 
exempted from costs) is made in favour of defend- 
ants, and r ; must not take that benefit from them 
unless we see clearly that they have forfeited their 
claim to it." Farke, B. says : *^ The act throws the 
labouring oar on the executor— you must show 
your title to relief very clearly in order to be 
exempt from its provisions. If it had appeared 
that the plaintiff had applied to the defendant to 
ascertain if he had any receipts, and the defendant 
had concealed them from his knowledge, and so 
vexatiously induced the plaintiff to prosecute a 
hopeless suit, the case might have been one calling 
for our interposition/^ To exempt a plaintiff admin- 
istrator, who fails in an action from the payment of 
costs to the defendant, it is not enough that the 
defendant who is in possession of evidence which he 
knows will defeat the plaintiff's case, or may prevent 
him from bringing the action, does not volunteer a 
disclosure of it, as in this, there is neither falsehood 
nor misconduct. But if the plaintiff applies for 
information, the result of which may decide tlie 
case, the defendant is guilty of misconduct if, by 



suppression or concealment or miscolouring, he 
leads him astray and induces him to continue his 
action *, and in the latter case such plaintiff, if he 
fail, will be exempt from the payment of defendant's 
costs. Redmayne v. Moore^ 27 Law Tim. Rep. 191. 
ELEGrr — Execution Under, a bar to any farther 
remedy except another elegit — Sale of lands under a 
decree of the Court of Chancery, on the petition of the 
judgment creditor, not an eviction within 32 Hen. 8, c. 
6. — It is a well established rule of law that a judg- 
ment creditor having taken his remedy by writ of 
elegit against the lands of his debtor, is for the future 
shut out from all other remedies except other writs 
of elegit ; and the sale qf the lands taken, by a 
decree of the Court of Chancery on the petition of 
the creditor, as an equitable incumbrancer within 
s. 13, of 1 & 2 Vic. c. 110, is not an eviction so as to 
entitle him to revive the judgment imder 32 Hen. 
8, c. 5. Mackley v. Smith, Week. Rep. 1855-6, p. 
511. 

EVIDENCE.— Secondary evidejice [vol. 1, p. 328] 
Stamp •'— Lost document — Presumption. — 'Where a 
party objects to the reception of secondary evidence 
of a lost document, on the ground that the original 
required a stamp and had it not, he must prove that 
it was not stamped ; and a document shown to have 
been unstamped when' executed may be presumed, 
in the absence of any other evidence, to havj 
continued in the same state ; but evidence heir g 
given of a nature to make it altogether uncertain 
whether the document was aflenvards stamped or 
not may suffice to get rid of the presumption, and to 
cast again upon the objector the burthen of proving 
the want of stamp. Clossmadeuc v. Catrel, Week. 
Rep. 1855-6, p. 547. 

GARNISHMENT.— JudVymew^ in county court on 
Judgment of superior court — Garnishee clauses C, L' 
P. A. 1854. — Where the plaintiff had recovered a 
judgment in this court, and had issued a plaint in 
the coimty court on that judgment, and an order 
had been made for payment by instalments and 
certain instalments had been made; the court 
refused to make an order to allow him to proceed 
under the garnishee clauses of C. L. F. A. 1854. 
Jones V. Jenner 27 Law Tim. Rep. 191. 

INSPECTION OF DOCUMENTS [vol i, pp. 
94, 196, 206, 276, SW}— Inspection refused when for 
purposes of another action. — The court will not allow 
an inspection of deeds where there is good ground 
for believing* that the action in which the inspection 
is sought is brought, is not bond fide, but merely to 
assist the plaintiff in an action against another de- 
fendant by obtaining in the present the inspection 
sought. Temperley v. Willett, Week. Rep. 1855-6, 
p. 546. 

INTERROGATORIES. — Fishing application — 
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Title of assignees ofhankmpt^C. L. P. A., 1864, «. 
61 [set out vol. 1, p. 160 ; and see Id, pp. 312, 345, 
881, 436; 2 Id, 224, 377, 378].— In an action of 
trover by assignees of a bankrupt, the defendant, 
under sec. 51 of the C. L. P. A.,. 1854, cannot 
administer interrogatories, asking the plaintiffs 
** what case they intend to set up as entitling them 
to recover in the action ?" and also ^* whether they 
claim the goods on the groimd of their having been 
delivered to the defendant by the bankrupt after an 
alleged act of bankruptcy, and if so on what act of 
bankruptcy they rely and when it was committed ?" 
Edwards v. Wakefiekl, Week. Rep. 1855-6, p. 710. 

INTERPLEADER [vol. 1, p. 10]— Co«te where 
party successful in part only, — The principle of the 
BuccessM party in an action obtaining the general 
costs though partially unsuccessM, is not applicable 
to an interpleader issue. Therefore, where upon 
the taxation of costs on an issue directed under the 
Interpleader Act, 1 & 2 Will. 4, c. 58, s. 6, between 
the claimant of goods and an execution creditor, to 
try whether goods taken in execution were the 
property of the claimant where the claimant suc- 
ceeded as to part, and the execution creditor as to 
tbe jitJ>er part ; the costs are to be taxed as if there 
were no general costs of the cause, and each party 
was succesful pro tanto, the rule as to the costs of 
mixed witnesses which prevails in an action not 
applying. Davis v. Clijion^ 2 Jur. N. S. 490; 
Week. Rep. 1855-6, p. 546. 

NEW TRIAL. — Verdict against evidence — 
Damages under £20 — C. X. P, A, — Where in a 
running down case the damages were under £20, 
and no misconduct imputed to the jury, the court 
refused to grant a rule nisi for a new trial, though 
the judge who tried the cause was dissatisfied with 
the verdict. Per Willes, J., the C. L. P. A. haa 
made no change in the old rule. Hawkins v. Alder<f 
27 Law Thn. Rep. 158. 

NOTICE OF TRIAL.— iVbrtce /or next Easter 
Term held equivalent to notice for tAe present Easter 
risrm.— Notice of trial dated 18th April, 1856, t. «., 
after Easter Term began — was given for ** the 
second sittings in next Easter Term to be holden at 
Guildhall " : Held, that this was a sufficient notice 
for the second sittings in the then current Easter 
Term; and that the defendant was not entitled to 
have a verdict for the plaintiff set aside on the ground 
of his having been deceived by the notice, his affi- 
davit of merits being so framed as to lead the court 
to believe that he had none. Fenn v. Green^ 
Week. Rep. 1855-6, .p. 602. 

OXJTLAWRY,— Insolvent— Discharge under stat. 
1^-2 Vic. c. 110 — Reversal on terms, — Where a 
debtor, outlawed upon final process, has obtained 
his discharge as an insolvent under stat. 1 & 2 Vic. 



c. 110, the court of common law will reverse the 
outlawry upon his making an assignment of his 
goods, which are affected by the outlawry, to the 
provisional assignee for the benefit of his creditors, 
and pa3ning the costs of the judgment of outlawry 
and the costs of the application. BasherviUeY, Spry, 
2 Jur. N. S. 589. 

OUTLAWRY.— i?c<fer«aZ — Rule absolute.— The 
rule to reverse an outlawry on the ground that the 
defendant was abroad at the time, is a rule absolute 
in the first instance. Harding v» Holmer, 27 Law 
Tim. Rep. 191. 

PUBLIC COMFANX.— Execution against share- 
holder [vol. 1, pp. 243, 275, 809, 345, 410 ; vol. ii, 
p. 270]-Wo»n< Stock Company — Scire /ados — Plea. 
— ^A plea to a scire facias against ft shareholder in a 
joint stock company, on a judgment obtained against 
the company, can only set up matter which could 
not have been pleaded in the action. Peddell v. 
Gwyne, Week. Rep. 1855-0, p. 596. 

BANKRUPTCY. 

ARRANGEMENTS [vol. 2, pp. 130, 218, 279^ 
410]. — Bankruptcy — Deed of arrangement — 12 ff 13 
Vic, c, 106. — ^Deeds of arrangements under the 
Bankruptcy ConBolidation Act seem fated to be 
of uo effect, axid it has now been decided that a 
deed niiJer the 12 & 13 Vic. c. 106, s. 224 (the 
Bankruptcy Law Consolidation Act) for the distribu- 
tion of a debtor^a property amongst his creditorsy 
and by which creditors who dissent from it may be 
bound, ought to m&ke some reference to the statute. 
A deed of arraiigenicnt, uniler the Bankrupt Law 
Consolidation Act, 1853, piurported to convey the 
debtor's property to three trustees in trust, that 
after paying costs and charges, &c., they should 
divide and pay the residue amongst themselvea 
and the several other creditors, parties thereto of 
the third part: Held, that Uie deed afforded no 
answer to an action by a ^editor who had net 
signed it. Quo?7*e, whether, in the case of a deed of* 
arrangement executed before the 17 & 18 Yic. c« 
119, an exemption of the wearing apparel of the 
debtor and his family renders the deed invalid. 
March V. Warwick, Week. Rep. 1855-6, p. 598. 

PROOF.— jB^ indorsee of bill of exchange— Per- 
forming condition. — Where a bill of exchange has 
been given subject to the performance of a condition, 
and aftcrwaids transferred to a third pafty for value, 
in failure of peiformance of the condition by the 
first pa3'ee, on his payer becoming bankrupt, the 
holder cannot prove on the bill without performing 
the condition. A., being indebted to B., paid him 
by an acceptance in his hands for a larger amount, 
B. undertaking to give him the change in his own 
acceptance within a week. B. failed to fulfil his 
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promise, aud A. afterwards became bankrupt. 
After the bankruptcy B. indorsed the bill to C. for 
value : Held, that C. stood in the same relation to 
the bankrupt as B., and as B. could not have proved 
upon tlic bill agaiust A/s estate for a larger amount 
than was dtie from A. when the bill was transferred, 
tLerefore C. could not prove until he had paid to 
X.'s estate the difference between that sum and the 
amount of the bill. Exp. Jawett re Bapty^ 27 Law 
Tim. Rep. 192" 

coTJimr coubts. 
COSTS [vol. 1, pp. 458, 459].— Counij^ Court 
Act, 9 cj' 10 Vic. c. 95, s. 128— Caiwc of action 
arising in a material point vnthin the jurisdiction. — 
In an action for the amount of a butcber^s bill for 
meat supplied to the defendant, it appeared that a 
portion of such meat was delivered to the defendant 
within the jurisdiction of the county court where he 
dwelt, but that the rest of the meat was delivered, 
and also the orders for all the meat were given, 
out of the jurisdiction of such county court : Held, 
that the whole formed one cause of action, of which 
a material part arose within the jurisdiction of the 
county court where the defendant dwelt, and that 
therefore, the superior court had no concurrent 
juiisdiction under the 128th section of the 9 & 10 
Vic. c. 95. Wood v. Perry (8 Exch. 442) confirmed. 
Bowtey v. Wordsworth^ 2 Jur. N. S. 494. 

JURISDICTION.— 6'ec. 60 o/ the 9 i' 10 Vic. c. 
95 — Whole cause of acHon — Decision of judge as to 
his jurisdiction — Mandamus— [to\. 1, pp. 78, 161].— 
A mandamus is directed to an inferior tribunal in a 
case only where such tribunal has refused to do the 
act required to be performed by such mandamus. 
Upon the hearing of a plaint imder sec. 60 of the 
9 & 10 Vic. c. 95, the lact that the whole cause of 
action arose within the jurisdiction to which the 
defendant is summoned, is a material one for the 
decision of the judge. Where, therefore, a defend- 
ant living within the county court district of A. was 
summoned under sec. 60 to the district of B., it 
being alleged that the whole cause of action arose 
within such latter district, and after hearing the 
evidence for the plaintiff, the county court judge 
decided that the whole cause of action did not arise 
within such district, and therefore, non-suited the 
plaintiflT with costs, and rule for a mandamus to 
compel him to hear and adjudicate upon the plaint 
was moved for upon the ground that he was wrong 
in deciding that he had no jurisdiction : Held, that, 
as the fact of the whole cause of action having arisen 
within his jurisdiction was one necessary for his 
decision in the case, and as the judge had heard all 
the evidence in support of it, and the superior court 
is not a court of appeal in such cases, the decision 
of the judge was final, and a mandamus ought not 
to issue. Kemott v. Bailey^ 27 Law Tim. Rejp. 153. 



REPLEVIN. — Removal by defendant into superior 
court — Bond, conditioned to prosecute suit with effect 
— Forfeiture. — In the following case, a bond was 
given imder 9 & 10 Vic. c. 95, s. 121, and the 
principal question was as to the meaning, of the 
words in the condition ** prosecute the suit with 
effect" Being taken from 11 Geo. 2^c. 19, s. 23, 
they must have the same meaning as has always 
been given to them in that statute, viz. " prosecute 
with success** (Perrean v. Bevan, 5 B. & C. 286; 
Jackson v. Hanson, 8 M. and W. 477). Under the 
old act the bond was to be taken from the plaintiff 
only; and to him the words are appropriated: 
but in the modem act the legislatiure has thought 
proper to introduce the defendant and to require 
bun to give a bond in th^ same terms upon removing 
the suit into the superior court : does then the same 
result ensue if there be a neglect on the part of 
such defendant? It has been decided that a bond 
given pursuant to the above "section (121 of 9-& 10 
Vict Q. 95), upon the removal of a plaint in replevin 
from the county court and conditioned to prosecute 
the suit with effect, .is forfeited if the party removing 
the action fails in the superior court, whether he be 
the plaintiff or defendant. Tummons v. Ogle, 27 
Law Tim. Rep. 154. 

CBIMINAL LAW. 

FORGERY [vol. 1, pp. 207, 443].--2>(/jfciwa of 
College of Surgeons — Inient to defraud, proof of 
necessary — Pleading — 14 j* 15 Vic. c. 100, s. 8. — 
Although since 14 & 15 Vic. c. 100, s. 8, an indict- 
ment for forgery is sufficient without alleging intent 
to defraud any particular person, that statute docs 
not alter the character of the offence, and the intent 
at the time of the forgery to defraud 'some person 
must be proved. Semble, that a diploma of the 
College of Surgeons is not a public document. 
Upon an indictment at common law for forging and 
uttering a diploma of the College of Surgeons, the 
jury found that the prisoner forged the document 
with the general iiitent to induce a belief that it was 
genuine, and that he was a member of the college, 
and that he showed it to two persons with the intent 
of inducing such belief in them ; but that he had no 
intent in- forging or in uttering to commit any par- 
ticular fraud or specific wrong to any individual. 
Held, that the conviction was wrong, llegina v. 
Hodgson, Week. Rep. 1855-6, p. 509. 

LARCENY. — Letter-opening — Misdelivery of letter 
— Appropriation of contents, — A letter containing a 
post office order was delivered by mistake to A. who, 
after ascertaining that it was not intended for him, 
appropriated the contents to his own use : Held, on 
the authority of R. v. Mucklow (1 Moo. C. C. 100) 
not guilty of larceny. Reg, v. ^Rush alias Davics, 
27 Law Tim. Rep. 142. 
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BOROUGH ENGLISH. 



Collaterals vot entitled without strict proof of custom 
— youngest brother not entitled (Muggleton y. Bamett, 
27 Law Tim. Rep. 273).— It is not often that we 
bare to record a decision upon the subject of in- 
heritances, and particularly not as affected by the 
custom of Borough English. A case has, however, 
recently occurred of great importance, and in which 
the judges of the Court of Exchequer hare differed 
in opinion as to whether the custom extended to a 
youngest brother. We refer to the case of Muggleton 
y. Barnett (27 Law Tim. Rep. 273), where the 
m^ority of the court held that a custom within a 
manor that lands shall descend lineally to the 
youngest son of the persoa last seized in i7{finitum, 
and if no son then to the daughters as parceners^ is 
not sufficient proof that the custom exists generally 
amongst all collaterals, notwithstanding instances 
proved, that if there were no lineal heirs the 
youngest brother took, and the youngest son of the 
youngest brother, and if the youngest brother died 
without issue the next yoimgest brother took, and 
if no brother, the sisters as parceners, and that the 
youngest son of an uncle took, and the youngest 
sons of two sisters who were parceners respectively 
took, and therefore that the youngest son of the- 
youngest brother of the first purchaser is not 
entitled; such a custom does not extend to the 
youngest brother without a special custom, and if 
such a custom exists it is to be taken strictly and most 
clearly proved. Mr. B. Bramwell differed, holding 
that the rule or principle of descent in such a manor 
would be that the nearest youngest male descendant 
of the person last seized was entitled to take as 
customary heir in that manor, and in this case 
therefore tliat the youngest son' of the youngest 
brother of the first purchaser was entitled). Muggle- 
ton V. Bamett, 27 Law Tim. Rep. 273). The 
circumstances of the case will appear in the judgment 
of Mr. B. Martin, which we shall here give, as well 
as that of Mr. B. Bramwell. Mr. B. Martin said : — 

'* I am about to refad a judgment which is my 
own judgment. The Lord Chief Baron agrees with 
me, but he goes further, for he would have held the 
same if the question had been quite a new one, 
which I should not : therefore what I shall read is 
my judgment alone, although it will be a judgmeut 
in which the Lord Chief' Baron concurs. This is an 
action of ejectment, which, by consent of the par- 
ties, was tried before my brother Willes at the last 
Oakham assizes. The plaintiff clauned as heir 
in Borough English of some copyhold property in 
the manor of Lydington-cum-Caldecott, in the 
county of Rutland. The property had originally 
. been purchased in 1772 by Edward Muggleton, the 



great-grandfather of the person who died last seised. 
He died in 1812, and the property descended to his 
two infant grand-daughters as coparceners. One of 
them died unmarried and her share went to her 
sister, who died in 1836, leaving one son ; to him 
the property descended, and he died in 1854 without 
issue, and was the last person seised. The plaintiff 
is the youngest son of the youngest brother of the 
first purchaser Edward Muggleton. His father, 
therefore, was, or would have been (had he been 
alive), the great-great-ancle of the person last seised. 
It was proved that there were descendants of the 
elder brother of the first purchased alive at the time 
of the bringing the ejectment, who would therefore 
have a preferable title to the plaintiff, unless the 
custom prevailed. To prove the custom, the plain- 
tiff proved that the lands in the manor descended 
lineally ta the youngest son of the person last 
seised^ in injinitum,' and, if no son, to the daughters 
as parceners. He also proved instances that, if 
there were no lineal heirs, the youngest brother 
took, and the youngest son of the youngest brother ; 
and, if the yoimgest brother died without issue, the 
next youngest brother took ; and, if no brother, the 
sisters as parceners.' He also proved u&stsaces that 
the youngest son of an uncle took ; and the youngest 
sons of two sisters, who were parceners, respectively 
took. From the evidence the learned judge drew 
the conclusion that the custom existed generally 
amongst all collaterals, and decided in favour of the 
plaintiff, subject tdlb^e opinion of the court upon a 
case stating the above facts. If the case were new, 
I own, I should arrive at the same concludon as 
the learned judge. I concur with what wad said 
by Sir S. Romilly in his argument in Denn v. Spray, 
(1 T. R. 466), that if such evidence does not prove 
the custom generally amongst collaterals, it is next 
to an impossibility to prove it at all. But it seems 
to me the authorities are too strong to be got 
over at least by this court. The 165th section 
of Lyttleton states thus: *Some boroughs have 
such a custom that if a man have issue many sons, 
and dieth, the yoimgest sbii shall inherit all the 
tenements which were his father's within the same . 
borough, as heir unto his fkther, by force of the 
custom which is called Borough English.' Lord 
Coke, in his commentary on the section, 110 b, says, 
that *' by some, custom the youngest brothers shall 
inherit.' And in a note of Mr. Hargraves it seems 
to be considered that the extension of Borough 
English to the collateral line is beyond the custom 
of Borough English properly so called. In sect. 
211 Lyttleton again states the custom as being to 
sons, and gives a reason for it, that the youngest sdh 
may, least of all his brethren, help himself, which 
reason certainly does not extend to collaterals. In 
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the Termet de la Ley, Borough English is defined to 
be ft cttstomary descent of lands or tenements, in 
some places, whereby they come to the youngest son, 
or if the owners have no issue, to the youngest 
brother. This would seem to extend the custom 
properly so called to a collateral.^ But L. C* B. 
Comyn (2 Digest, tit. * Borough English,') lays it 
down 'that the custom does not extend to the 
youngest brother without a special custom ;* and he 
adds, ' that such customs are to be taken strictly,* and 
that a custom for the youngest brother or sister does 
not extend to an aunt or a niece ; and if the customtbr 
a sister does not extend to an aunt, it is difficult to say 
that the custom for an uncle extends to a great-great 
uncle. This view of the very strict nature of the 
custom was adopted by the Court of King's Bench in 
Denn v. Spray, above cited* Several cases were cited 
on behalf of, the plaintiff. One of them, Lester v. 
Coleman (1 Myl. and Cr. 423), seems to confirm 
the strict view in which these customs are looked at 
in the law. The others do not seem to affect the 
question. It seems to me, therefore, that -the case 
is settled by authorities which a court of error alone 
is competent to overrule, if they are to be overruled. 
As I have already said, if I were to* decide upon the 
case in the absence of authority, I would coincide 
in the judgment of my brother Willes. The Lord 
Chief Baron thinks that the custom is to be taken 
most strictly, and if the case had been quite a new 
one, be would have decided in accordance with that 
view, and decide that the heir at common law took.*' 
On the other hand, Mr. B. Bramwell said, **I 
have not prepared a written judgment in this 
case, because I do not desire to say much upon it, 
except that I really cannot bring myself to agree 
with the opinions that have been expressed. I 
quite concur with my brother Martin, that if this 
matter were res Integra, the plaintiff is entitled to 
the judgment of the court, and I do not think the 
authorities are such as to prevent us from giving 
judgment in his favour. I am bound, therefore, 
shortly to give my reason for that opinion. We are 
called on here to ascertain what the custom is in 
the borough or manor in question. Now I fully 
agree that if th^ custom were proved, to a certain 
extent we should have no right, sitting here as on 
a special verdict, to extend the custom beyond the 
actual proof; but, to my mind, the question we 
have to ascertain is, what is the custom? Now, a 
variety of instances are proved in which the 
youngest nearest male descendant — ^if I may use such 
an expression — ^to the person last seized took ; and 
the question is, whether we may not infer from that 
that there is within the manor a canon or principle 
of descent, which is, that you shall invariably find 
out the nearest youngest male descendant. My 



brother Martin says, if it were ree Integra, he should 
come to that conclusion. So far, therefore, he and I 
are agreed, though I rather think the Lord Chief 
Baron is not of the same way of thinking. I think 
we must almost be right in that; because we 
must either refer the actual instances of succession 
which are proved to some original arbitrary rule of 
those .who had the power of determining what 
should be the succession in that manor ; or we must 
refer them to some rule which was laid down 
dependent on the principle. Now, it seems to me 
much more natural and more logical to attribute them 
to the rule of general application dependent on the 
principle, than a mere arbitrary rule. It appears 
to me more natural to say that the original founder 
of the rule of descent in the manor determined not 
merely that the youngest son should take — ^that the 
youngest brother should take failing sons ; that the 
youngest imde should take failing sons and bro- 
thers ; and that the youngest sons of the youngest 
uncles should take failing uncles, brothers and sons ; 
but that as to all other cases where there were 
neither son, brother, uncle or nephew, the common ' 
law of descent should apply. And so it appears to 
me much more natural to infer, not that he laid 
down an arbitrary rule of that description without a 
principle in it, but that he laid down a rule that you 
should always seek the nearest youngest male de- 
scendant. Now, that I understand to be my brother 
Martin's opinion, and he finds fault with the authori- 
ties. I confess I do not doubt, were the case in point, 
I should acquiesce in it on the principle he has named, 
because I think it is extremely inconvenient that the 
courts of law should differ, instead of referring the 
matter to the Court of Appeal. Now, the great 
case relied on is the case of Denn v. Spray (1 T. li. 
466). In the first place I cannot help obseri'ing, in 
respect of that case, that though it came before the 
court not on a special verdict, but on a special cose, 
so that the court might have drawn inferences, not 
very extensive ones, according to the notion of those 
days ; yet they decided the case before them upon 
the authority of a case which had come before them 
— the case of Ratcliffe v. Chapman (4 Leonard, 242) 
which was a case on a special verdict where the 
jury had actually found the custom to a certain 
extent; and the question was, whether on that 
special verdict the court shoidd hold it applied to 
something not within the terms of the exact finding ? 
They could not,, on any principle, do that. The 
only question was, whether, in point of law, because 
the custom was proved to a certain extent, it must 
be taken to an unreasonable length? 'The court 
held in the 4 Leonard, it could not be so extended. 
The court in 1 T. R., do not seem to have adverted 
to that distinction, but to have decided the case on 
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the authority of the case in 4 Leonard, 242. But, 
however, it does not occur to be necessary, to my 
mind, to say that this case of Denn v. Spray, is not 
law, and for this reason : I have said that in this 
case I think we are warranted in ascertaining the 
principle ; and I have said, that by the process of 
induction the principle which we may infer to be 
the ride or canon of descent in the manor, is, that 
we always seek the neai-est youngest male descen- 
dant. Now, in the particular case in the 1 . T. R., 
the evidence was that the eldest daughter took to 
the exclusion of other daughters where there was no 
son ; the eldest sister took to the exclusion of other 
sisters where there was no son and no daughter and 
no brother ; it was sought to extend that to an 
eldest niece. Now, let us see what must have been . 
the canon of descent or rule which might have 
been legitimately inferred from the principle I have 
mentioned in the manor. It seems to me, all that 
you could have inferred from those two instances 
would be that you might have laid down tliis lode — 
that the rule of descent was, that where there was 
no immediate male heir to the first immediate; male 
heir to the person last seised, and there was an 
immediate female heir, that immediate female licir 
took to the exclusion of those who otherwise would 
have been parceners. Because it will be observed, 
as was mentioned in the very able argument of Mr. 
MnndcU, who argued this case for tlie plaintiff, that 
a daughter is immediate heir to her father, and a 
sister is immediate heir to her brother. That will 
be found laid down in the case referred to in 1 
Yentris, 413, and subsequently adopted in Mr. 
Stewart's Blacki:tone*8 Commentaries, p. 250 of the 
ori^^inal edition, where he says, speaking of Lord 
Cokeys opinion where there was an alien brother 
' where an alien came to the country and had two 
natural born subjects, the one brother could not in- 
herit of the other because he claimed through the 
father.* But this opinion has since been overruled. 
Tlierefore, on those authorities it appears, that the 
instances where the eldest female had taken to the 
exclusion of others, were instances of a daughter 
and sister who were immediate heirs to the party 
last seized, and not claiming through a common 
ancestor. But the attempt in that case in 1 T. R. 
was to extend the custom to a female who was not 
imme^ate heir to the person last seized, but was 
compelled to claim relationship to him through a 
common ancestor ; and according to the principle I 
have ventured to suggest, we ought to act in this 
case, and hold the case of Denn v. Spray to be 
rightly decided; because, if the only principle it 
decided, which you coiQd not infer from the evidence, 
was, that it extended to give an exclusive right to 
one of several who would have been parceners, 



where they were immediate heirs to the party last 
seized, of course that principle would not extend to 
the case of a female who was one of several par- 
ceners not immediate heirs to the person last seized, 
but claiming through a common anccstcu*. It 
appears to nie, that we may hold the case of Denn 
V. Spray to be rightly decided, yet not to interfere 
with the decision my brother Martin has been com- 
pelled to come to, and which I consider myself 
bound to come to. With respect to the authorities 
in Comyn's Digest on Borough English, I have 
looked to them with all the attention I am master 
of, and they appear to me consistent with what I 
am now stating. Upon these grounds, tlierefore^ 
I think that the learned judge who filled the office 
of a jury upon this occasion might, and we who are 
sitting here to revise his judgmeut may, well infer 
from the instances given in this manor that there is 
a rule or principle of descent which would of coui-se 
comprehend, not only the instances of its application, 
which are shown, but wonld comprehend everything 
that comes within that principle ; and that rule, as 
I have stated, is in my mind — ^perhaps I do not 
express it veiy accurately — ^but the rule is, that the 
nearest youngest male descendant of the person 
last seized is entitled to take as customary heir in 
that manor. If so, the plaintiff will be entitled to 
our judgment. 



ANSWERS TO MOOT POINTS. 



No. 68. — Trustees of Dissenters' Chapels. 
(vol. 2, p. 311). 
No act of parliament, that I am aware of, regulates 
the proceedings of trustees of dissenters* chajiels in 
particular. Their proceedings are, I presume, re- 
gulated by the trusts upon which they hold, so far 
as such trusts are consonant with the laws of pro- 
perty. These trusts are commonly declared in the 
conveyance of the site or in some document to which 
it refers. Weslcyan Chapels are, I think, held upon 
the trusts of the "model deed," prepared in 18JJ0, 
upon the advice of the most eminent real property 
lawyers of the day, and enrolled in Chancery ; a 
printed copy being in the hands of the trustees of 
each chapel. It gives the trustees power to sell of 
their own accord ** if the incomfe " be insufficient to 
keep down the interest of debts, and others will not 
relieve them of their trust ; and with the consent of 
" conference " they may sell at any time. - Each case 
is, of course, governed by its own deed. By 18 & 14 
Vic. c. 28, property held upon religious or educa- 
tional trusts, is vested in the successor of a trustee 
unthout conveyance^ if the successor's appointment be 
properly evidenced as the act requires. 

C. CtANTUAMP. 
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K-C" 70. — Variation of the Habendum from (he 
Testatum in a Deed (vol. ii, pp. x, 222, 416). 

The opinions on this are contradictory and do not 
satis&ciorily settle the question. Mr. Edwin per- 
ceiTes no contradiction in the two clauses ; certainly 
the testatum proceeds to say that the assignment is 
made ^* in accordance with the bequests in the said 
will contained,** but the executor and legatees by 
the deed put their own construction on the will, and 
in accordance ^vith that construction, the legatees had 
the property disposed among them in joint tenancy. 
Mr. Morton, too, is wrong in stating the deed to be 
void. Mr. Trotman^s citation from Burton is in- 
genious, but fallacious, and totally inapplicable here, 
this case coming within the positive rules of con- 
struction hereunder referred to. Both Mr. Edwin 
and Mr. Morton appear to lay too much stress upon 
the nature of the executor's estate in reference 
hereto, but, I' take it, that does not at all affect this 
deed which has been concurred in by the legatees, 
and they would be estopped from asserting anything 
in contradiction to it (Steph. vol 1, p. 446). 

Under certain circumstances a deed is void (Steph. 
vol. 1, p. 461)i and in this case none of those cir- 
cumstances appear, the parties were under no 
disability, there was no fraud, and, the consent of 
the executor being required to the full vesting of 
the property, it was agreed that for that purpose 
it should be disposed of in a certain way, and of 
their intention we can take nothing in evidence but 
this deed, which binds all parties according to its 
legal construction. Now what is the legal construc- 
tion? I have already disposed of the words ^^in 
accordance with the bequests in the said will con- 
tained " contained in the testatum, and that being so, 
the testatum clearly gives a joint tenancy, for a joint 
tenancy is created by a limitation without words 
importing that the grantees are to take in distinct 
shares (Steph. vol. 1, p. 312). 

And as to which is to have force, the testatum or 
the habendum when totally repugnant, as is the 
case here, I would refer your correspondents to 
Cruise Dig. (vol. 4, p. 4i$3), and to Steph. (vol. 1, 
p. 450, and p. 4G4). Guided by these considera- 
tions, I agree mth tho^e who hold that the deed 
binds the parties, that t!ie testatum creates a joint 
tenancy, and that the habendum giving Uic property 
in severalty is totally inoperative. W. 

No. 78- — Contingent Remainders (vol. 2, pp. 
xliii, 417). 
In a case of this kind there is assuredly every 
reason to suppose that the remainder is gone, and 
tiie estate reverted to the grantor, for 4he 8 & 9 
Vic. c. 106, s. 8 docs not provide for the natural 
expiration of the particular estate before the con- 



tingency happens. In a note lit the foot of page 
252 of Burton's Comp. is the following:—'' It will 
be observed that the act preserves the contingent 
remainder, only against destructive acts by or with 
itiie concurrence of the owner of the particular 
estate. The contingent remainder may still fail o^* 
effect by the natural expiration of the par^cular 
estate before the contingency happens." An in- 
stance like this shows very plainly that trustees to 
preserve contingent remainders are not, even now, 
80 very useless as some would perhaps consider. 

W. II. Randlks. 
No. 81. — Charge upon Real Property. 
(vol. ii, p. xlvii ; ante^ p. 24). 
The general rule in this case is, that the mort- 
gagee has the option to proceed against the lands in 
the hands of the heir or- devisee, but the heir or 
devisee is entitled to be rc-imbursed by the execu- 
tor O.Vms. Exors. vol. 2, p. 1448), and the cases 
there cited ; particularly Galton v. Hancock, 2 Atk. 
436, which is curiouS; inasmuch as it was a decision 
of Lord Hardwick^B, reversing a previous decision of 
his own after twelve monti)s* consideration of the 
case). W. 

No. 87. — Rtde against perpetuities as appUed to 

Powers of Revocation and new appointment (vol. 

2, p. xlvii.). 

In answer to this question I would refer the 
mooter, and Mr. Edwin, to Burton^s Comp. pi. 788, 
where Mr. Burton puts a case precisely similar and 
decides it negatively : for the benefit of those who 
cannot refer, I give the extract : *' But supposing a 
setUement to A. for life with remainder to B. in fee, 
and a power to C. and his heirs to revoke the uses ; 
it can hardly be contended that this power is valid, 
for if there were no question of its Validity, no 
sufficient ground would here be afforded for an 
implied or constructive restriction ; and the rule has 
been given in such cases that if the power be bad in 
the extent in which it is given, it cannot, for that 
reason, be remodelled and made good." 

AV. H. Handles. 
No. 90. — Banknipt Law Consolidation Act^ sec. 120 
(ante, p. 1). 

In answer to this question, whether a summons 
issued in the wrong name can be altered into the 
right one on the spot, and served without special 
cause being first shown to the court for such altera- 
tion, and whether such alteration affects the validity 
of the senice, I am decidedly of opinion that it can- 
not be properly altered in this manner, and that if 
so altered the service will be of no effect. The 
4l6t Rule, made in pursuance of the Bankrupt Law 
Consolidation Act, 1849, provides " That no erasures 
shall be i>crmittcd, except by leave of the court on 
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special cause shown." It follows, then, that if leave 
must be obtained before erasures can be permitted, 
the service cannot be effected till that leave has 
been obtained. 

KoBERT Duke, jun. (Birmingham). 

No. 91. — Voluntary Settlement — Bankruptcy-^Insol^ 
vencij {ante^ p. 1). 

A voluntary conveyance in favour of a child by 
one not indebted at the time, is good as against 
f^iture creditors ; indeed, a voluntary conveyance, 
even to a stranger, by one not indebted at the time of 
conveyance, is good as against future creditors (Hoi- 
loway V. Millward, 1 Mad. 414). lliis settlement 
is not liable to be impeached by bankruptcy or in- 
solvency. RoDERT Duke, jun. (Birmingham). 

' No. 92. — Mortgage — Insurance (ante^ p. 1). 

In this case, A. mortgages to B., and covenants 
with him to do a certain thing, viz., to insure in the 
joint names of A. and B. to a certain amount. A. 
does not do so, but continues the insurance already 
on .the property to the amount covenanted for, in his 
own name. Part of the premises being subsequently 
destroyed by fire, the mooter desires to know whe- 
ther the mortgagee, the mortgagor having broken 
his covenant in not having the mortgagee's name in- 
serted in the policy of assurance, has not a claim on 
the assurance company for the amount due fi^oni 
them in respect of that part of the premises destroyed 
by lire. Presuming that the mortgagee had the 
usual power to insure in the joint names of himself 
and the mortgagor, in the event of the mortgagor 
not doing so, I conceive that it is partly by his own 
neglect that his name was not properly inserted, 
that he has no claim on the insurance company, and 
that his remedy will be by suing B. on his covenant 
to pay the amount of the mortgage money. 

Robert Duke, jun. (Birmingham). 

No. 93.— Will—'Restrai7it of Marriage {ante, p. 1). 

Where conditions are in restraint of mai-riage, ge- 
nerally they are void, and the legatee would be 
entitled to her portion as though such condition had 
never existed (see Maddock's Chancery Practice, 3rd 
edit. vol. ii. p. 43). 

RoiiKRT Duke, jim. (Birmingham). 

No. O^.— WiU— Restraint of Marriage 
(antCy p. 1) 

The bequest in this case operates by way of 
limitation and not at a bare condition ; the conse- 
quence is that the estate of the devisee detenuiaes 
whenever the contingency hi4>pen8, which in this 
case is the death or manrM^ of the devisee, and 
tlie next subsequent estate becomes immediately 
vested, that is the trustees' for sale take the estate 



for. the other children of the testator (vide Steph. 
Com. 2nd edit. vd. 1, p. 286). Had the bequest 
been made upon the same condition wilhout any gift 
over J the condition would then have been void, and 
although the legatee should marry her husband 
would be entitled to the land during the continuance 
of the coverture, and to the legacy absolutely ^ttrtf 
mariti, Fred. SaifrrK, 

No. 96. — Non-claim — Statute of Limitations 
(ante, p. 1). 

Section 16 of 3 & 4 Will. 4, C..27 provides, " that 
if at the time when the right of any person first 
accrued, such person was tmder any of the disabilities- 
therein mentioned, namely, infancy, coverture, 
idiotcy, lunacy, unsoundness of mind, or absence 
beyond seas ; then such person, or the person 
claiming through him, may, notwithstanding the 
twenty yeard shall have elapsed, make an entry or 
bring an action at any time within ten years after 
the time when the person to whom such right first 
accrued as aforesaid ceased to be under any such 
disability or died (which shall have first iiappened).^^ \ 
It is stated in the question that the eldest son was 
eighteen years of age at the time when his right 
first accrued, and therefore, labouring undef one of 
the disabilities, viz,, infancy, mentioned in the act. 
From the circumstances shown, I am led to think 
that neither the intention nor the construction of 
the foregoing section extends to his relief, but that 
he is deprived of the right to recover possession of 
the property by reason of his non-claim within the 
prescribed period of twenty years. It will be 
observed, the ten years allowed for the disability 
are to commence from the time when such disability 
ceases, and are not intended to be added to the 
twenty years so as to make it in every case a tliirty 
years non-claim, therefore, as the disability, here, 
ceased on the son's attaining twenty-one, he would 
be prevented from deriving any aid from this pro- 
vision in as much as he did not fulfil its require- 
ments by bringuig his action within ten years after 
his disability had ceased, — he must, consequently, 
fall back on the appointed twenty years, and as it 
appears he allowed these to elapse without exer- 
cising his right, I think he is now effectually 
barred from its enforcement. The object of the 
further ten years, in the case of infancy, would 
rather seem to be to provide, more especially, for 
instances where the person being only a few months 
old at the time of his right accruing, would, but for 
this provision, have been deprived thereof befbrc 
attaining twenty -one, whereas now he has an addi- 
tional ten years from that time allowed, him for its 
prosecution. 

W. II. R-VNDLES. 
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EXAMIKATION DISTINCTIONS OF 
ARTICLED CLERKS. 



In reference to what ir stated post, p. 68 on the 
aboTe subject, we ihaj add that a circular of which 
the following is a dopy, has been sent by the secre- 
tary of the Incorporated Law Society t6 the candi- 
dates, who have given notice of their ezaminadon 
for next Michaelmas Terni: — ''I am directed by 
the council of the Incorporated Law Society to 
inform you that, in order to encourage the careihl 
study of the law, the. examiners of the candidates 
for admission on the Roll of Attomlsys, propose on 
the examination to take place in next Michaelmas 
Term, and subsequently, to select the names of such 
of tt^e candidates (not exceeding three) and who 
shall each be under the age of twenty-six years, 
who in passing their examination shall appear to 
have deserved honorary distinction, with a view to 
the council presenting to such candidates a pnae of 
books or such other testimonial as may be deemed 
a suitable reward/^ The above circular should 
receive the attention of the candidate* for Hilary 
as well as for Michaelmas Term, in order that 
they may come well prepared to compete for tlie 
intended honours. 



PROFESSIONAL NEWS. 



County Courts.— &c. 30, depriving pUiintigtn of 
costs where £20 or wider recovered — New rules and 
scale of costs, — We have elsewhei^ given the notable 
30th section of the County Court Act, which has 
dealt a fearful blow at the common law practice, 
and in particular the agency offices will suffer 
.greatly, inasmuchr as no costs are, even on a judg- 
ment by default, to be obtained, unlesiB by ordtf Of 
the court or a judge. As the law stood, where 
parties dwelt more than twent> miles apart, or 
where the eause of actidn did not arise in the 
district, the superior courts had concurrent jurisdic- 
tion, and the plaintiff might sue in either at his 
option. Practically, where the defendant dwelt at 
a distance, the superior court was preferred, because 
there was greater facility for bringi(ig the action, it 
was much 'Cheaper, and judgment was speedy and 
efficacious. The effect of the new provision is lo 
'deprive plaintiffs of these advantages, and to compel 
them to go into the county court, though so much 
more troublesome and costly ; for, in order to sue 
there, they mUst go personally to the registrar, and 
depose to the facts of the case, in order to obtain a 
summons out( of the jurisdiction. Then they must 
prove their debts, whether defended or not, and 
then be compelled to take them by instalments, | 



which, in nine cases out of ten, is to lose them 
altogether, or to spread them ovei* such a space of 
time that they are not worth the trouble of waiting 
and watchidg for. How or when this obnoxious 
clause crept into the biU, we know not ; certainly, 
if its presence had been perceived, its excision 
might ea^y "have been obtained in the House of 
Lords. Not being discovered until a day or two 
beforci the close of the session, when the bill was in 
its last stage in the Commons, there' was no timd to 
organise an opposition to it The act will not come 
into operation until the Ist Oct. next„ except as to 
the sees. 32 to 84, which emi>ower the Lord Chan- 
cellor to appoint five county court judges to frame 
rules, orders and forms for the conduct of the 
practiee, and also scales of costs to be allowed 
betwieen patty and party and between attorney and 
client, in actions where the debt or damage claimed 
exceeda £20. These clauses came into operation 
immediately, for the purpose of enabling the rules 
and scales of costs to be framed forthwith, so that 
they might take effect simultaneously with the rest 
of- the act. And in pursuance of the poWer thus 
given to him, the Lord Chancellor has alreiidy 
appointed the five judges for this purpose. They 
are, Mr. Serjeant Manning, ^Ir. Ko^, Mr. Cooke, 
Mr. Worlledge anff Mr. Furncr. Mr. H. Nicol is 
named as their secretary. They enter upon their 
duties immediately, and we hope diey will construct 
such a table of costs as will be just to the profession 
with6ut being too onerous upofi the suitor. Pro- 
bably they .will do little more than reproduce the 
scale which the committee of county court judges 
formerly submitted td the judges of the common 
law coiirts, and to which sanction was refused. 

Expense of DoVe's Tuial. — It is stated that the 
cost of this trial has been Very great. For the pf-o- 
secution the counsel's fees would exceed 300 guineas. 
Mr. Overend had 100 guineas, with refreshers of 
10 guineas per day, and 35 guineas on the day of 
reply. Mr. Hardy had 70 guinea, with refreshers, 
and Mr. Bailey 45 guineas. The cost of getting up 
the case and of witnesses were about <£8G6 168., 
making a total of £1,176 16s. For the defence the 
counsel's fees were 300 guineas, Mr. Bliss receiving 
70 guineas, exclusive of refreshers and consultation 
fees. Serjeant Wilkins had 50, with refreshers, and 
Mr. HaU had 40 guineas. The other expenses will 
not be less than £1,000, making a total of more than 
£1,300, or a^arid total of the costs of the trial of 
£2,476 ir>d. This is exclusive of the cost of the in- 
quiry before the coroner. 

AIasters and Opbjiatives. — ^A massive blue- 
book, just issued^ contains the report of the select 
committee appointed to inquire into the expediency 
of establishing equitable tribunals for the amicable 
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adjustment of differences between masters and work- 
men. A majority of the witnesses examined concur 
in expressing themselves in favour of the establish- 
ment of boards of arbitration between masters and 
workmen ; but they differ as to the constitution of 
the proposed boards, and still more as regards their 
jurisdiction. The existing law on the subject of ar- 
bitration (the act of 5 Geo. 4, c. 96) is examined, and 
found to be nearly inoperative, as hardly anybody 
resorts to it, and few are aware of its existence. 
Three causes are assigned for the failure of this mea- 
sure :— 1, The unwillingness to go before a magis- 
trate ; 2, the reluctance to defer to the decision of 
unknown arbitrators ; and 3, the objection of the 
workmen to magistrates in tjie manufacturing dis- 
tricts, as they are generally manufacturers them- 
selves. To obviate these objections, it has been 
proposed to establish in the various manufacturing 
districts ** Courts of Conciliation," like the ^^ Conseils 
de Prud^hommes ** in Frftnce. The committee be- 
• lieve that the formation of such courts in the country, 
more especially in the larg^e commercial, manufac- 
turing, and mining districts, would be beneficial, and 
suggest the introduction of such a measure as an 
amendment in the present Arbitration Act, by 
enabling masten and operatives to choose referees 
from their own class or calling, equal in number, and 
presided over by a chairman unconnected with either 
party, to be elected by the referees. The tribunal 
would be appointed to act for a certain period. These 
boards of arbitration, on being licensed by the Secre- 
tary of State, would have full power to act and 
decide on all questions of existing contracts. The 
committee, however, think it would be impossible to 
give these or any other tribunals any power what- 
ever of forcibly regulating the rate of wages. 

Prospects of Barristers. — The Gloucester 
Journal notes the fiict that on the whole of the lat6 
Oxford Circuit only sixty-five causes were entered 
for trial, being just half a case for each barrister 
present I Our provincial contemporary falls into a 
lengthened commentary on this condition of the bar, 
and wonders what will become of it. The cost of a 
barrister^s education is £1000 at least. WhQ will 
now invest his money so unprofitably? Certain 
it is that a junior cannot hope to live by his pro- 
fession. No prudent man will go to the bar hence- 
forth, unless he has a fortune of £200 per annum 
at the least. 

Criminal Appropriation op Trust Property 
Biix. — ^This bill shared the fate of so many others 
during the last session. The Attorney-General has, 
however, promised to re-introduce it next session, 
with an amended clause to protect parties required 
to make any disclosures. 

BiM'S Withi>uawn. — The following bills, among 



others, were withdrawn. in the past session of Par^ 
liament, viz., The Ecclesiastical Courts Bill ; The 
Divorce and Matrimonial Causes ; The Law of Part- 
nership; Lords* Appellate Jurisdiction; Sir F. 
Kelly's Bill to Amend Procedure and Eridence at 
Law; Judgments Execution; Shipping Dues and 
Passing Tolls ; Specialty and Simple Contract Debts; 
Copyhold Amendment; Advances for Drainage; 
Conveyance of Lands for Charitable Uses ; Rever^ 
sionary Interests of Married Women ; Abolition of 
Church Rates; Marriage with Wife's Sister ; Amend* 
ment of Poor Laws; Tithe Commutation Rent-- 
Charges ; Qualification of Justices of the Peace ; 
Trust Property and Criminal Appropriation; Ag- 
gravated Assaults ; Summary Jurisdiction of Jus- 
tices ; Public Prosecutors, &c. 

The Regular Reports. — In the course of the 
hearing of the case Collins v. Cave, July 16thy 
1856, before the Lord Chancellor, counsel mentioned 
a case in the ** Exchequer Reports,'' and proposed 
also to refer to a report of it in the " Jurist." The 
Lord Chancellor declined to take the reference in 
any but the regular report. His Lordship remarked 
that these weekly reports were no doubt very 
useful as coming out immediately after the decision 
of a cause, but when the same case was afterwards 
carefully elaborated in the regular reports of the 
court, surely that report was the fitting one for a 
reference. 

Joint-Stock Companies' Act. — ^This is an act 
of great importance, not only to the mercantile 
world, but also to the profession, though many 
opinions exist as to its utility and policy. Mr. 
Wordsworth, in some remarks quoted in the city 
article of the Times newspaper says: *^The act 
has also been called, while passing through Parlia- 
ment, a "Limited Liability" Bill. This seems to 
be a misnomer. The company being constituted a 
corporation, its funds only are liable to creditors; 
the shareholders are in no respect liable to them, 
however much they may severally owe to the 
concern on their respective shares. Instead, there- 
fore, of a ** limited liability" measure, it might be 
properly termed a " No Liability Act." It is only 
in the event of a company being unable to carry on 
business, and wound-up, that any question can 
arise as to the liability of shareholders, and then 
the provisions of sees. Gl, 62, 63 will come into 
operation. But it is very often the case that all 
the capital subscribed by the shareholders is paid up 
at once, or is paid up before the time for winding-up 
arrives ; in such case, and supposing the company 
to be what is called " limited," there is no liability 
of any kind on the part of a shareholder, either to 
creditors or to his co -shareholders. 
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VENDORS AND PURCHASERS 



SPECIFIC PERFORMANCE.— TFn^f^ifl^w- 
mentj toUh a secret agreement by parol not referred to 
[ Vouillion v. States, 27 Law Tim. Rep. 268]— A court 
of equity will not, in general, enforce a written 
agreement where it appears that there was a parol 
contract between the parties at the same time, 
which, by reason of the Statute of Frauds cannot be 
enforced, as the application for specific performance 
is one to the discretion of the court which it will 
not exercise where it is evident that its so doing 
•would be contrary to equity. In other words it is 
not every written agreement that a court of equity 
compels the specific performance of, and it looks 
beyond the document with a view to ascertain 
whether the case is such as to justify its interference. 
In the case of Vouillion y. States (supra) the Master 
of the Rolls held it not to be a valid ground of non- 
performance of a written agreement, that the other 
party had not performed a secret agreement by 
parol, alleged to be part of the written agreement, 
but which was not referred to in it. 

An agreement was made for the sale of the good- 
will of a milliner*B business, and. lease of the house 
and furniture, including the services of the plaintifi^, 
the vendor, as his agent, buyer and artiste, "as 
agreed upon," for which the purchaser was to pay 
£1500, and £200 per annum to the plaintiff for 
eigh t years. The plaintiff was milliner to the Queen, 
and it was one of the terms of the agreement, 
entered into verbally between the parties that the 
plaintiff should endeavour to procure the transfer of 
the appointment to the defendant, and it was alleged 
by the defendant that this* was part of the services 
to be rendered by the plaintiff, and for which he 
was to be paid the £200 per annum. The plaintiff 
was. unable to procure the appointment for the 
defendant, and the defendant refused to pay the 
£200 : Held, that this secret agreement (if proved), 
was not referred to in the written agreement, was 
not incorporated with it, and therefore, that the 
payment of the £200 per annum could not be re- 
sisted on the ground that the appointment had not 
been obtained for the defendant, especially as, the 
rest of the agreement having been performed on 
both sides, t)ie court could not restore the parties 
to their original position. The Master of the Rolls 
in his judgment, said : '* I think the plaintiff is 
entitled to a decree. It appears firom the evidence 
that a great many communications took place in 
conversation from the Ist Sept. to the 24th Sept. 
between the plaintiff and the defendant, and that on 
the 24th Sept.. the defendant, with the assistance 
of his soUcitor, wrote a letter, which constitutes the 
agreement in question, subject to what there may 



have been agreed on by parol, as forming part -of 
that agreement, which I shidl refer to presently. 
That proposal is simply accepted by the plaintiff, 
and there is therefore a good and binding agree- 
ment. This agreement was acted upon, and the 
£1500 was paid, and though the assignment of the 
lease was not actually made, the landlord granted a 
new lease to the defendant. But what is complained 
of by the plaintiff is, that the annuity of £200 per 
anilum baa hot been paid. Now, the question is, 
whether I am to consider this as two agreements or 
one agreement ; and I am of opinion that I must 
treat it entirely as one contract The contract 
begins by referring to ' various interviews which I 
have had with you for the sale ' of the goodwill of 
the business of a silk mercer and milliner. So far 
from considering that this reference, which the 
defendant says was introduced for the purpose of 
making out a parol agreement, formed part of the 
contract, that appears to me rather to tell favour- 
ably for the plaintiff, inasmuch as it shows that this 
was intended to embody the agreement which was 
the. result of the interviews which had taken place 
between them. There can be no question or doubt 
that this would have been good if in any part of 
this contract it had been said * this contract is to be 
subject, to the performance of a condition understood 
between the parties, but not expressed on this 
contract;' and I should have required evidence to 
satisfy me what this contract was ; but I find nothing 
of that sort expressed on it. It is stated by the 
defendant that the payment of the annuity was 
conditional on this — that the plaintiff was to obtain 
for the defendant the appointment of milliner to 
her Migesty, and that, unless. that appointment was 
obtained, which the evidence for the defendant stat^ 
' the plaintiff positively asserted he was able to obtain, 
this part of the contract was not to be enforced, and 
that was expressly understood between them, and 
that it was not introduced in the terms of the con- 
tract for this reason — that it would be thought 
disrespectful to her Majesty or distasteful to the 
persons about the court, that her Mi^jesty's name, 
or her patronage and favour, should be introduced 
into a contract, as forming part of the consideration 
for the money that was paid. Assuming that to be 
so, on which I express no opinion whatever, nothing 
would have been more easy than to have said * the 
payment of this sum of £200 per annum is ,to be 
conditional on the peformance of a condition by the 
plaintiff, not expressed in this agreement, but under- 
stood between the parties,' as I have before stated. 
But there is nothing of that sort ; the only words 
that are relied on. are these: *to pay you for the 
goodwill of your business, including your services as 
my agent, buyer and artiste, a$ agreed on between 
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118 the sum of £200 per annum for the term of eight 
years ;* and it is said ' as agreed on between us * 
refers to something dehon the agreement. I am 
disposed to agree in that yiew of the case. I think 
it does, and I think that is an expknation of the 
pleading of the plaintiff, who says that this agree- 
ment in part states what the agreement was betweeft 
them ; but * as agreed on between us,* by gramma- 
tical construction, refers to the services of the plain- 
tiff as agent, buyer and artiste ; and no doubt that 
required some explanation, because the expression 
that the plaintiff was to give his serrices as agent, 
buyer and artiste, was as yague as possible, and, 
unless the mode in which he was to give them was 
specified and settled between them by parol agree- 
ment, which it might well be, there would be 
nothing which the court could really act upon. 
Was he to give the whole or a portion of his time ? 
Was he to perform journeys? Was he to advance 
money ? All these matters were regulated, as they 
otight to have been, by arrangement between them. 
But it is said, that these words * as agreed on between 
us,* refer to this : that the £200 per annum should 
not be paid unless the appointment of milliner to 
her Miyesty should be obtained. Assuming the 
contention of the defendant to be correct, that the 
words *• as agreed on between us ' apply to the* good- 
will of the business, that is, referring to the whole 
sentence, is quite distinct from obtaining the appoint- 
ment of milliner to her Migesty. It is shown by the 
evidence that the appointment of milliner to her 
Miy'esty is a matter by which a particular species of 
grace and favour is conferred on certain persons 
who carry on the business of milliners in London, 
and which is granted by the Mistress of the Robes, 
and that accordingly, when this business was sold, 
the appointment to the plaintiff was produced, signed 
by the Duchess of Sutherland as Mistress of the 
Robes ; but the appointment does not by any means 
necessarily infer that her Migesty should buy any- 
thing at the shop, or that any custom whatever — 
any goodwill in that sense — ^should be received — 
that there should be any supply to her Majesty or 
any person residing in the palace. It is true that 
her Majesty had, or at least the dresser to her 
Migesty had, bought articles at this shop which 
were Uiought desirable, though the purchases had 
fallen off of late years ; but that is separate and 
distinct from the question of the goodwill. The 
evidence is distinct that everything was done for 
giving the goodwill that could be done, because, 
when the goodwill of a business is sold, that is not 
an implied engagement that every person who dealt 
with the old firm should deal with the new one ; 
but that the person who sells the business should 
do everything in his power to obtain the custom of 



the former customers to the new establishment. 
That is shown to have taken place on the present 
occasion. It is not necessary to go into the evi- 
dence which relates to the visit which the daughter 
of the plaintiff made with the wife of the defendant 
to Buckingham Palace to see her Mi^esty^s first 
dresser, for the purpose of obtaining the continuance 
of the custom for those articles which the plaintiff 
had supplied to the Palace. Then, if I treat this as 
a whole agreement, it is impossible for me to say 
that, upon that, I can hold this condition, upon thjs 
construction of this agreement, as forming any part 
of it. There is a great deal of evidence given that 
this was a portion of the agreement between the 
parties, but the evidence is contradictory, and I do 
not express an opinion in which way the balance of 
testimony would incline. The plaintiff positively 
swears that it formed no part of this contract ; the 
defendant positively swears it formed part of his; 
and then this is pressed on me very strongly, but it 
appears to me with a total misapprehension of the 
&cts, referring to the case of the Marquis Townsend 
V. Stangroom, 6 Yes. 832, and that class of cases, 
with which the bar is very familliar — ^that this court 
will never specifically enforce a written agreement, 
where it shall appear that there was a parol contract 
between the parties at the same time, which, by 
reason of the Statute of Frauds, cannot be enforced, 
and that the parol contract may be brought up by 
way of defence, and thereupon the court must hold 
that, as the written contract did not express the 
whole of the contract, a party will not be at liberty 
to enforce that, unless he agrees to the parol addi- 
tion and variation. A very common and ordinary 
case is this: — a person agrees to sell a farm to 
another person at a particular price, and there is a 
parol contract that the vendor shall have a term of 
years or a lease, which he proves by contract. But 
that is not the case of the defendant here. The 
defendant does not say here the contract is not to 
be performed at all ; on the contrary, he has paid 
the money, he has got the lease of the house; but 
what he insists upon is, that it shall be performed, 
with this variation — not that he is to give up the 
house and restore the business, and that he is to 
repay the money, but that, in point of &ct, he (the 
defendant) is to be at liberty to have the benefit of 
this contract according to his own construction of 
the parol agreement which accompanied it at the 
time. But it is to be observed, that this court 
could not accede to that view, for it would be totally 
impossible now to put the parties in the same 
position that they were in when this contract was 
entered into, when the business was sold. The 
business has been completely altered ; the nature 
of the business has been changed, apparently from 
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the evidence. If a plaintiff comes to this court 
seeking to enforee the specifie perfbnnanoe of a 
contract, the court if it sees thai there is somethmg 
more in the contract than appears upon it, leaves 
the parties in the same situation, and says, we will 
not enforce it unless you perform the condition you 
agreed to ; but here nothing of that sort appears. 
On ihe contrary, the agreement has been acted upon 
to a conmderable extent. Then the defendant says, 
'my contract was other than that which was ex- 
pressed, and I am entiUed to the benefit of the 
contract according to my view.* He has failed to 
satisfy me that that was 'any portion of the contract. 
It appears to me that if it did, it ought to have been 
expressed in dear and unambiguous terms, which 
might have easily have been done in the mode I 
have suggested, by referring to the secret agreement 
between the parties; that, as expressed, it was 
likely to mislead; that nobody reading this letter 
could understand any portion of the contract was to 
be conditional on the perfonuance of any seSret 
engagement ; and consequenUy that the plaintiff is 
entiUed to have the specie performance of the con- 
tract as it stands, and to have the payment of this 
-annuity of £200 per annum.** 

ASSIGNMENT OP FREIGHT OF SHIP.— 
Owner telling «At/>, and then charging freight — Part 
only of shares in ship transferred on the register — 
Priority by notice of charge {^Lindsay v. Gibbs^ 4, 
Week. Rep. 788].— This ease esUblishes that an 
assignment of freight, whilst in course of being 
earned, is a good assignment, but it can be made 
by the owner only of the ship. It also shows tiie 
necessity of registering an assignment of shares in a 
ship to prevent subsequent incumbrancers obtaining 
prioriQr. It appeared that a shipowner, Hammond, 
after having sold his whole interest in a ship then 
on A Toyage, gave to a creditor a charge upon the 
freight, producing the charter-party by which it 
was secured. At -this time twenty-four shares in 
the ship had been tranafeired on the register, but 
the other forty remained in the name of Hammond 
untQ alter the charge had been given. The creditor 
gave earlier notice to the charterers than any of the 
transferees : Held, .that the charge was good against 
the forty shares, but not against the twenty-four. 
Held, also, that the ship*s expenses were the first 
charge on the freight (Lindsay v. Gibbs, suprd). 
In his judgment tiie Master of the Rolls said: "I 
have no doubt that the right to freight is incidental 
to the ownership of the ship. It may be true that 
a diatinetion may be made between the ownership of 
a vessel and the right to the freight, and that they 
may be dealt i#ith separately; but, nevertheless, 
tiie position which'I have stated is true as a general 
proposition both at law and in equity. It is also 



clear that an assignment of freight, while in course 
of being earned, is a good assignment, and binding 
in this court. But such an assignment can be made 
only by the owner of the ship ; the- right to the 
freight being incidental to the ownership of the 
vessel, no one can assign it who has no right to the 
freight, or, in other words, who is not the owner of 
the ship. As against the twenty-four shares which 
were registered at the time, Hammond had no 
power to make the assignment to the plaintiffs. 
Hie plaintifis taking the charge under the dreum- 
stances proved were bound to know that freight 
goes with the ship, and to ascertain whether Ham- 
mond* was actually owner. The register afforded 
them the means of ascertaining this; had they 
looked at it they would have found that Hammond 
was owner only of forty shares, and therefore could 
not assign any larger proportion of the freight As 
/a general rule there is no doubt that a sale of the 
ship implies a sale of the earnings, just as the ade 
of a house is a sale of the rent. The question *as to 
the forty shares is very different The transfers 
of tiiese shares were not registered till after the 
plaintifib* charge. I disregard wholly the circum- 
stance that they had paid their money previously, 
as I am bound by the Registry Act to hold thai no 
interest passed until registration ; I treat these de- 
fendants therefore as purchasers in January, 1855. 
The assignment of fi:eight pending the voyage by 
which it is to be earned being lawfrd, the diarge in 
December is a good contract as to the forty shares; 
The only remaining question is, whether the plain- 
tiff can take the freight without first paying the 
ship's charges incurred in course of earning it I 
think he cannot I express no opinion whether if a 
sole owner had expressly contracted to give the 
whole gross frei^^t, that would bind subsequent 
purchasers of the ship ; but here twenty-four shares 
belonged at the time to other parties, and con- 
sequentiy a partnership relation existed, and I mu5t 
hold, as in Green v. Briggs, that the ship's charges 
incurred in earning the freight must be^paid before 
any division. The freight, therefore, muA be applied 
in the first place to meet the ship's charges ; and of 
the balance, twenty-four-sixty-fourths must go to 
the defendants who own the shares first transferred, 
and the rest in liquidation of the plaintiff's charge. 

SALE TO VISITORS OF LUNATICASYLUM. 
— Tenant for life restricted from alienation^ contracting 
to sell and to obtain ActofPaAiament IDevenishv. 
Brown, 27 Law Tim. Rep. 2187 ; 4 Week. Rep. 783]. 
— This case is one presenting tw6 points of some 
importance, viz. 1. as to the contract for sale of lands 
by a teiiant for li!^, restricted from alienation who 
also engages to obtain the authority of Parliament 
to enable him to complete. And 2. as to the con- 
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tract for purchase of lands by the visitors of a 
Lunatic Asylum and their representation in a suit 
by their clerk. The circumstances of the case are 
these : a tenant for life, who is restricted by the 
instrument under which he holds from alienating 
his estate, or from agreeing or attempting so to do, 
contracts to sell a portion of the property to the 
Visitors of the County Lunatic Asylum, and agrees 
to take such steps as may be necessary to enable 
him to conrey by Act of Parliament or otherwise. 
Upon a bill by the vendor for specific performance, 
the court refrised to stop the suit by allowing a. 
demurrer, although the title was not such as could 
be forced upon an unwilling purchaser at the in- 
stitution of the suit, the plaintiff being entitled to 
fair opportimity for application to Parliament to cure 
the defect in the manner suggested upon the con- 
tract. The 2nd point decided, was that the clerk of 
the YisitorB of the County Lunatic Asylum is a 
sufficient party to a suit for specific performance of 
an agreement by them to purchase, without making 
the treasurer of the county a party in respect of the 
money voted and raised by the court of quarter 
sessions for the purpose of carrying out the agree- 
ment, he being a trustee of the money which has 
come to his hands, and bound to pay it over to the 
clerk (Devenish v. Brown, suprd), Li his judgment 
y. C. Wood said, that the agreement on the face of 
it expressed doubt and difficulty as to the title,' and 
he was of opinion that the coui:^ ought not at once 
upon demurrer to stop a suit for the specific per- 
formance of a contract entered into hondjidey because 
the act of Parliament for the purpose of remedying 
the defect had not been obtained previous to the 
institution of the suit. The difficulty as to title, 
however, was sufficient to have induced him to say 
that it ought not to be forced upon an unwilling 
purchaaerl It was also alleged in support of the 
demurrer, that there was no sufficient averment of 
the approval of the contract by the court of quarter 
sessions,* or that any money had been raised applic- 
able for the purpose, and that the treasurer of the 
county ought to have been placed upon the record 
as representing the county. There was, however, 
a suffident averment that the identical thing en- 
tered into had been approved by the court of quarter 
sessions, which was competent to approve the con- 
tract and raise the money. Assuming the rate to 
have been made, he must also assume that the 
money would get to the hands of the treasurer, who 
would become a trustee of it, and therefore it would 
be within the disposal of the defendant. As to the 
remaining objection, that the Lands Clauses Act, 
1853, was not in the Lunatic Asylums Act, 1853, 
so as to enable its provisions to be applied to a case 
like the present, there was hardly any possible con- 



struction than that contended for by the plaintiff; 
it was CTidently in contemplation, that persons 
having limited interests in property might be dealing 
with the visitors ; and if the provisions of the Lands 
Clauses Act were held not to apply, he must strike 
the incorporating clauses out of the Lunatic Asylums 
Act altogether. His Honour, after referring to that 
apt, said that he was in doubt as to the restriction 
clause in the will, and that that doubt was enough 
to lead him to say that he would not force the title 
upon an tmwilling purchaser. It had been con- 
tended that it was out of the question and absurd 
to suppose that an act of Parliament could be ob- 
tained to destroy the testator^s will, but there was 
much force in the answer that it was not a sale but 
rather an exchange, as the purchase-money would 
be laid .out in other land. He thought it highlv 
probable that the legislature would grant full powers 
to the plaintiff to mend his title. In a contract, 
therefore, with this very matter in contemplation, 
he was not justified upon the authorities in at once 
stopping the suit, and the demurrer must be over- 
ruled. Time would be given for answering, with 
liberty to raise the same objection by answer, and 
the costs must be reserved.** 

PROPERTY OF MARRIED WOMEN. 



A committee of the Law Amendment Society has 
made a report upon the subject of the laws of 
property as affecting married women, and as there 
is much useful matter in this report, we present 
some selections from it, confining them chiefly to 
our own laws, though the report states the law of 
other countries. 

Anglo Saxon and Old English «y«/«ii.— Seldeu 
(U^tbr Ebraica, b. 2, c. 18) records a law of King 
Edmund (a.d. 940), by which the wife took half the 
property, if the husband died childless, and the 
whole if he left children, so long as she continued a 
widow. So also by the common law, which, ac- 
cording to Sir Henry Finch, prevailed as late as the 
reign of Charles I, a man's goods on his death were 
divided into three parts, one of which went to his 
heirs, another to his Wife, and a third was at his own 
disposal ; if there were no children, a clear moiety 
went to his wife. A dear reflex of this German 
principle in our law may also be seen {p the mar- 
riage service a( the Church of Ehgland, as we may 
be sure that the solemn statement at the altar by 
the husband to his wife, " with all my wordly goods 
I thee endow,** was not originally an unmeaning 
formula. As Blackstone, however, states, " this 
kw is at present altered by imperceptible degrees, 
and the deceased may now by will bequeath the 
whole of his goods and chatttels, though we cannot 
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trace out when first thie alteration began.*' It 
would be interesting if we could discover in our 
law reports any trace of those imperceptible degrees 
bj which learned judges ruled in favour. of the 
husband^s power to disinherit his wife, for it was not 
the legislature who made any alteration in the law. 
We may, however, fairly conclude that wives were 
not heard or consulted on the subject, and that the 
legal maxim prevuled, '*de non appareiVtibus et non 
existentibus eadem est ratio." 

Present state of Englisk law on the subject. — The 
common law of England as to the property of mar- 
ried women may be stated in a few words : In the 
language of Lord Coke, ** marriage is an absolute 
gift to the husband of the goods, personal chattels, 
and effects and estates of which the wife was actually 
and beneficially possessed at the time of marriage 
in her own right, and of such other goods and 
chattels as come to her during the marriage.'* If 
the husband survive his wife, he will as her adminis- 
trator, be entitled to all her personal estate which 
continued in action or unrecovered at her death. 
He is also entitled to all her landed property during 
the marriage, and if there is a child born, to the 
enjoyment of such property after her death. In the 
words of Lord Mansfield, *^ by the common law, a 
¥rife has no property of her own; her personal 
estate absolutely, and her real estate during cover- 
ture, are her husband's." She has, indeed, a species 
of property in the jewels and trinkets which her 
hnsband or fiiends may give to her, and which, by 
a limited use of the original meaning of the word, 
are called paraphernalia ; but even these the husband 
may sell or dispose of, and they are liable to seizure 
by creditors for his debts. The wife's being during 
marriage is absolutely absorbed into that of her 
husband, and the legal fiction has been created, that 
husband and wife formed but one person in law. 
It follows firom this fiction, that a married woman 
can make no contract — that she can neither sue nor 
be sued ; and although she may be legally separated 
from her husband, and have, in fiuit, an ample 
separate maintenance, she is not liable, on her con- 
tracts, even for the necessaries of life. Nor, by the 
law of England, is the husband liable in such case ; 
and thus by this whimsical ruling of the law, the 
butcher, baker, and other tradesmen, who may have 
given credit to a married woman with a separate 
maintenance of £1000 a year, have no one against 
whom they can resort in law to recover their just 
demands. The unreasonableness of the common 
law of England on this hand, and its unfitness for 
the relations ^of modem civilised life, are so self- 
evident, that the legislature would have been called 
upon long ago to enact more liberal and larger pro- 
visions, had not courts of equity stepped in to correct 



the antiquated rules and harshness of courts of law. 
Equity has long ago rejected the legal fiction of a 
married woman having no personality— has recog- 
nised that a married woman may possess separate 
property with disturbing the harmony of the married 
state ; that, having property, she may dispose of it 
at her own pleasure ; that she may make contracts 
respecting it ; and, as a necessary consequence, that 
she may be sued on her own contracts. Indeed, it 
may safely be predicted, that if a succession of judges 
like Lord Mansfield had sat on the common law 
bench, the discrepance between law and equity, 
which is now so startling, would have disappeared, 
and that the necessity for an appeal to the legisla- 
ture a century after that great magistrate graced the 
judgment-seat would probably not have arisen. In 
order to place the direct confiict between law and 
equity in its rulings as to the property of married 
women in a clear sight, we subjoin in sepurate 
colums a few of the antinomi on the sulgect :-r- 

Conftict between law and equity. 



LAW. 

1. '*By the common 
law the wife has no pro- 
perty of her own ; her 
persohal estate absolu- 
tely, and her real estate 
during coverture, are her 
husband's. — Per Lord 
Mansfield. 



2. *'By the common 
law the wife has no sepa- 
rate power of contracting. 
She can neither sue nor 
be sued." — Per Lord 
Mansfield. 



S. ** Marriage is an 
absolute rift to the hus- 
band of ue goods, &c. 
of which the wife was 
actuallv possessed at the 
time of marriag^^.and of 
such other goods and 
personal chattels as come 
to her during the mar- 
riage."— Lord Coke. 



BQUTTT. 

r. "Every kind of 
property, including es- 
tates in fee-simple and 
chattels personal, may 
be subject to a trust for 
the wife's separate use, 
which will be supported 
in equity." 

"She may dispose of 
such property as if she 
were a feme sole." 

"She may dispose of 
her savings as of the 
principal." 

2. Equity allows a 
married woman to sue 
wherever she has a clear 
right She may even 
sue her husband, when 
*' there is no other way 
of asserting her right 
against him." — ^Per Lord 

' Ix>ughborough. 

Being considered a 
feme sole in respect of 
her property, she may 
be sued on her own con- 
tract with respect to such 
property. 

3. "If land or per- 
sonalty is left to a mar- 
ried woman, for her 
separate use, dven with- 
out the intervention of 
trustees, equity securf^s 
such property for her 
separate use." 
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4. If a husband ob- 
tains a jadgment for a 
debt due to his wife at 
law, he is entitled to the 
whole fond. 

5. So with respect to 
a legacy, the hnsband 
may appropriate the 
whole, if the executor 
pays it him. 

6. A woman, bylaw, 
cannot dispose cf her 
property, nor make a 
will, mthout the con- 
currence of her husband. 

7. If a wife carries on 
a ^ separate trade, even 
with ner husband's con- 
sent, he his entitled to 
all the profits (4 B. and 
Ad. 614). 

8. Deeds of separation 
are not valid at law 
Marshall y. Button, 8 
T.R). 



4. ^^ If it is necessary 
to have recourse to 
equit^K, equity will com- 
pel mm to secure a pro- 
vision for his wife out of 
the fund '' 

5. Equity will compel 
a settlement in such a 
case. 



6. She may in eqmty. 



7. Equity gives 
profits to the wife. 



the 



9. ^A husband can- 
not give or grant any 
estate to his mfe, either 
in possession, reversion, 
or remainder." 



8. In equity ^ it may 
be considered, as at pre- 
sent settled, that such 
deeds .... are valid 
(2 Bright's Husb. and 
Wife). 

9. ^^ Although gifts of 
property b;^ the husband 

ana the wife are 

void in law, yet they 
will be supported in 
equity." (lb). 

We think it self-evident that the statements we 
have thus made as to the existing law of the land, 
by which it will be seen that two different sets of 
courts dispense diametrically opposite rules, and in 
point of fact two distinct codes, on the all-important 
subject of marriage, are most discreditable to our 
system of laws, if any claim for principle or com- 
prehensive views shoidd be set up for them. 

It appears, however, to your committee that the 
operation of the law is even more reprehensible than 
its want of scientific character and imiformity. 

Operation of the law as to married women. — ^Under 
the present law the practice in society is, that 
amongst the upper and wealthier classes parents 
rarely allow their daughters to marry without 
securing for them some provlsbn by the interposi- 
tion of trustees. If the woman has property, she 
may by this mode secure the separate enjoyment of 
it to herself. So also any relative or friend, who 
desires to give separate property to a married 
woman, may secure the possession of it to her by 
law, without the least right of interference on the 
part of the husband. But in all cases where par- 
tics marry without any ante-nuptial contract, and 
where property is bequeathed to or acquired by the 
wife without the .technical words which create 



separate property, such property and acquisitions 
fall into the possession and absolute power of the 
husband. The operation of these laws is, that the 
rich are enabled in many cases to avoid the harshness 
of the common law, fiK>m which the middle classes, 
and those too poor to encounter the expenses of 
courts of equity, are unable to escape. But even 
tlie rich in many cases fidl under the rigour of the 
common law ; for wherever a marriage takes place 
without setUements, the common law rules prevail. 
So also do they in numerous cases in which eqtiity, 
from its limited power of modifying the common 
law, has been unable to extend or apply the broad 
and just principle on which in other cases it pro- 
ceeds. The petitions which have been presenti^ to 
Parliament during the present session, signed by 
about 24,000 persons, shew that public attention is 
attracted to the subject, and we have reason to 
believe that the existing law operates grievously in 
society. Tour committee, therefore, are clearly of 
opinion that it is the duty of the legislature to amend 
the present state of the law affecting the property of 
married women, and to introduce one uniform rule, 
based on general principles, which shall keep in 
view all the relations of the married state, be ap- 
plicable to all classes, and be administered by all 
courts of justice, whether of law or of equity. 

EXAMINATION DISTINCTIONS OF 
ARTICLED CLERKS. 



Our readers are well aware that we nave often 
in our pages advocated the institution of examina- 
tion rewards, and we have now the pleasure of 
announcing a plan which may be conndered as the 
commencement; for it by no means goes to the 
extent which could be desired. We are indebted to 
the Legal Observer of last week for the following 
announcement : 

We understand it is highly probable that in the 
next, or an early term, in order to encourage the 
carefrd study of the law, the examiners will select 
the names of three candidates, not exceeding the age 
of twenty-five years, who, in passing their examina- 
tion, may deserve distinction, with a view to en- 
able the coutkcil of the Incorporated Law Society 
to present to sush candidates a prise of books or 
other testimonial which may be deemed fit. 

We believe that the masters who preside at these 
examinations have approved of the proposition, and 
we thus give the earliest intimation of it; for 
although this important improvement may not be 
carried into effect in Michselmas Term, we are 
assured that it will not be long delayed ; and the 
additional study which the candidates may be dis- 
posed to undergo, during the long vacation will not 
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be thrown away, eren if they should not receiye the 
proposed honorary rewards. 

We hope to speak more posidvely on the snh- 
ject next week. Parliamentary and other urgent 
matters, aflbcting the profession, have, we belieTe, 
somewhat delayed a decision on the suhjeet The 
details relating to the mode of carrying the sugges- 
tion into effect of course require careful considera- 
tion, so that the distinctions may be conferred 
according to certain settled regulations. 



BEGISTRATION OF TITLE DEEDS— 
MORTGAGES. 



Thx Lord Chancellor has stat^ that he had been 
expecting a report which would have enabled him 
^ to propose a-bdl for the registration of mortgages, 
but he had been disappointed; however, if the 
report did not ^pear during the recess, he would 
bring in a bill on his own responsibility. His 
Lordship beliered that if a report were made in 
such terms as were proper, he should probably be 
prepared with a larger measure embracing aU kinds 
of conveyances. As this is a sulject of much 
moment to most of our readers, we present the 
foUowing report of what occurred in the House of 
Lords, when Lord Lyndhurst referred to it. His 
Lordship said, that two or three years ago a bill was 
introduced by the Lord Chancellor for the registra- 
tion of title deeds. It was referred to a select 
committee, and afterwards came down to their 
lordships' house, where it was passed by a large 
majority, and then sent down to the other houffe, 
but there it was not passed. It appeared that a 
commission was appointed to inquire into the sub- 
ject ; and the questions he wished to ask were — 1st, 
whether that commission had made a report ; 2nd, if 
not, what was the reason of the delay ; and 3rd, 
whether there was any probability of a report being 
made? His Lordship added, that he could not sit 
down without expressing his regret that various 
important measures which had been introduced into 
the other House, of Parliament, and various other 
important measures which had been sent down from 
that house had, during the present session, been 
either lost or abandoned. He never recollected in 
any session so wholesale a destruction of measures. 
The Lord ChamceUor said the answer to the first 
question was that the commissioners had not made a 
report. That commission was appointed under the 
foUovring circumstances. The Registration of Titles 
Bill passed that house with very general, though 
not universal, concurrence, but it did not get a very 
&vourable reception in the other House, and it was 
referred to a select committee, who reported against 



it, but thought a different plan for the registration of 
titles would be expedient, and recommended that a 
royal commission should be appointed to consider 
how fitf such scheme was practicable. The conse- 
quence was, that in the following year — 1854 — a 
commission was appointed to look into the subject, 
and, as he had already stated, they had not yet made 
their report. With regard to the probability of 
their reporting, he might state that he had commu- 
nicated with the Solicitor-General and others who 
were on the commission, and they assured him that 
the commissioners were looking very attentively 
into the subject, but that they found, as he confess^ 
he had anticipated, a great deal more -difficulty in 
devising some tangible plah than they at first 
imagined. He believed, however, that they would 
make a report, and he understood also that they had 
embodied the plans which they recommended in the 
shape of a biU, which would be laid on the table of 
the house. He had himself prepared the heads of a 
hill for a very modified registration, but he was 
stopped at an early period of the session from intro- 
ducing it, by the intimation that a report suggesting 
a more extended scheme would shortly be laid 
before Parliament; and unless he got that report 
during the recess he should unquestionably introduce 
the smaller measure. With regard to Uie remark 
of the noble and learned lord respecting the with- 
drawal of bills, he shared in the regret he had 
expressed as to the abandonment of several important 
measures, but at the same time he was prepared to 
show that a considerable number of very useful ones 
had been passed. 



NEW COUNTY COURT ACT. 



One of the most practically important acts of the 
last session is the County Court Amendment Act 
(19 & 20 Vic. c. 108), which, however, with the 
exception of clauses relating to the regulation of 
costs, rules, and forms of proceedings, does not 
come into operation until the 1st of October next. 
The act contains eighty-six sections, of which about 
thirty relate to the officers of the county courts. 
We purpose to notice in detail the more important 
of the provisions of the act at some future time, but 
at present we shall give the principal of the enact- 
ments, with a few observations and a short analysis, 
which will prepare the reader for the understanding 
of an act which will be in constant use. The most 
important provisions enlarge the jurisdiction of these 
courts. Thus, by consent of the parties, all actions, 
of whatever nature and for whatever amount, except 
actions for criminal conversations, may be tried in 
them. If, however, title to corporeal or incorporeal 
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hereditaments come in question, the judgment of 
the court is not to be evidence of title between the 
parties or their privies in any other action (sees. 23, 
2d>. If the debt claimed does not eJtoeed £50, 
after an admitted set-off, it may be tried in a county 
court (see. 24). This section meets the dednon in 
Ayards v. Rhodes (8 Elch. 812). In any action of 
4!ontraet brought in a superior court, where the 
claim indorsed on the writ does not exceed £50, or 
where it is reduced to that extent by, payment into 
court, payment, an admitted set-off, or otherwise, 
a judge of a superior court may^ on the application 
of either party, after issue joined, order it to be 
tried in a county court (sec. 26). Where an action 
of contract is brought in a superior court for a sum 
not exceeding £20, and the defendant suffers yudEj^- 
ment (y default^ iSieplawdff wiU have no costs^ unless 
the court or a judge shall otherwise direct (sec. 80). 
This clause repeals the exception in sec. 11 of the 
18 & U Tic. c. 61, and will probably hare the 
effect of putting an end to actions of contract in the 
superior courts for sums not exceeding £20, as, 
whatCTer distance may intervene between the 
residence of the plaintiff and of the defendant, 
unless the former sue in the county court he may 
be deprived of all costs. There eerttdnly is a section 
which will make it unnecessary for him or his 
witnesses to attend the court unless the action is 
defended, but that applies only where the claim 
exceeds £20 (sees. 28, 29). Posaeaeion of tenements^ 
where neither the value of the premises nor the 
rent payable exceeds £50 by the year, and upon 
which no fine or premium has been paid, may be 
recovered in a county court by landlords, where the 
term has expired or heoa determined by notice ; 
and rent or mesne profits, or both, not exceeding £50, 
may be recovered at the same time. So possession 
of such tenements may be recovered in like manner 
where half a yearns rent is in arrear, and tlie land- 
lord has a right of re-entry (sees. 50 — 52). Upon 
sec 122 of the 9 & 10 Vic. c. 95, relating to the 
recovery of possession of small tenements, and 
containing the same words as to the value of the 
premises, and the tenancy thereof, as in the above 
sections, it was held that the county court had 
jurisdiction if the real value did not exceed £50, 
although the annual value might be more (the 
Earl of Harrington v. Ramsay, 2 £1. & Bl. 669 ; 17 
Jur. part 1, p. 1029 ; 22 L. J., Q. B., 460 ; 
Crompton, J., diss. ; and sa&ne case in the Ex- 
chequer, 8 Exch. 879). It was also held that the 
ordinary relation of landlord and tenant must exist 
in order to bring the. case within the above pro- 
visions, and that therefore they did not apply where 
the defendant was in possession under an agreement 
to purchase (Jones v. Owen, 13 Jur. part 1, p. 261 ; 



5 Dowl. and L. 669 ; Banks v. Bebbeck, 15 Jur. 
part 1, p. 657 ; 20 L. J., Q. B. 476). The powera 
and responsibilities of the sheriff with regard to 
rq>levin bonds and replevhu are to cease, and the 
registrars of county courts are to approve of the 
bonds, grant replevins, and issue the necessary 
process (sec. 68). Acknowledgments by married 
women of deeds under the stat. 8 & 4 Will. 4, c. 
74, may be received by a judge of a county court 
(sec. 78). The provisions which tend to Um^ ike 
juri$dicHon of these courts are the following : — No 
action is to be brought in a county court on any 
judgment tf a superior court (sec. 27). Actions 
commenced in a county court for a claim not 
exceeding £5, may be removed by certiorari into a 
superior court, if such court or a judge thereof 
think proper, upon security being given (sec 88). 
So, actions of replevin may be removed on certain 
terms (sec. 67). In actions of contract for a sum 
exceeding £20, or in actions of tort for a sum 
exceeding £5, if the defendant give notice that he 
objects to the action being tried in the county court, 
and give security, proceedings in such court will be 
stoyed (sec. 39). 

The following is an analysis of the act, the provi- 
sions of whicfi are applicable to bills of exchange and 
promissory notes, notwithstanding the Summary Pro- 
cedure Act, 18 & 19 Vic. c. 67 (s. 2). Summonses 
may be issued against persons out of' the jurisdiction 
if the cause of action arose within it (s. 15). The 
m^ropoUtan courts are to be deemed as one districty 
and summonses maybe issued either in the plaintiff *s 
district or the . defendants (s. 18). The coun^ 
court judge is empowered to order a trial in another 
district (s. 22). All actions, except for crim, em., 
may be tried in the county court, even on questiona 
of title, by consent (ss. 28, 25). And without 
consent when reduced by se<-q^ under £50 (s. 24). 
The superior courts may also order trials in the 
county .courts (s. 26). But no action can be brought 
in a county court on the judgment of a superior 
court (s. 27). No costs on a judgment by de&ult in 
the superior court, hot exceeding £20, are allowed, 
unless by the order of a judge (s. 80). A certiorari 
may be issued to remove a plaint on the order of a 
judge of the superior courts, on giving security for 
the amount of the claim and the costs, not in the 
whole exceeding £100 (ss. 88, 40, 41, 49). Where 
the sum sued for is above £20 on contract, or above 
£5 in tort, the defendant may object to the trial 
in the county court, and on giving security the 
proceedings in the county court will be stayed (s. 39). 
On an application for a writ of prohibition^ the 
superior court or judge is finally to dispose of the 
matter without a declaration (s. 42). Instead of a 
writ of mandamus^ the matter is^ be decided on a 
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role or order (m. 43, 44). If the sum in queetion 
be above £20, the defendant may be required to 
give notice of his defence^ otherwise there will be 
judgment by de&ult (as. 28, 29). Where the 
judgment does not exceed £20, the oonrt may order 
the amount to be paid by vMiabMnt$. Above that 
sum, the plaintiflTs consent is requisite (s. 45). 
Priority of execution is to depend on the time of 
applying to the r^^trar for a warrant (s* 46). And 
when issued from a superior court from the delivery 
of the writ to the sheriff (s. 47). Any error in the 
proceedings may be amended by the order of the 
judge (s. 57). Warrants for commitment are 
regulated by sections 69, 70, 71. AppeaU from the 
county court may be prevented by consent in 
writing (s. 69). The bankruptcy or insolvency of 
the plaintiff 18 not to abate the action, if the assignees 
tilect to continue it (s. 62). AffidamU may be 
sworn before a judge or registrar without fee, or 
before a commissioner for taking affidavits in Chan- 
cery or any superior court (s. 58). The Jees on 
proceedings in Uie county courts are specified in the 
schedule to the act (s. 78) ; subject to be increased 
or diminished by the Lords of the Treasury with 
the Lord Chancellor's consent (s. 79). The costs of 
proceedings in the county courts are regulated by 
sections 33 to 37 inclusive. The scale is to be 
settled by five of the county court judges, with the 
Lord Chancellor's approval, and the costs are to be 
taxed by the registrar. Where the taxation is 
between attorney and client, the registrar must be 
satisfied that the client has agreed in writing to pay 
costs beyond the scale. The proceedings for obtain- 
ing possession of small tenements are regulated by 
sections 50 to 56 indunve. And actions of replevin 
are regulated by sections 63 to 68 inclusive. Where 
claims are made in respect of goods taken in exectUion, 
the claimant must deposit the Value in court to 
abide the decision of the judge (s. 72). And where 
goods are seixed under the process of the court, the 
landlord is entitled to rent in arrear, regulated by 
the nature of the tenure (s. 75). The important 
provisionfl for the salaries of the judges and officers 
are embodied in sections 80 to 84 inclusive. The 
^' registrar ^^ (formerly called the "clerk") of the 
court is now limited to a single court, and is entitled 
to compensation for the loss he may sustain. A 
proviso, however, is made in favour of the clerks of 
the courts mentioned in the schedules of the original 
act 9 & 10 Vic. c. 95. The provisions of the act 
which relate to the superior courts are to apply to 
the Common Pleas at Lancaster and the Court of 
Pleas at Durham (s. 86). The achnowUdgments of 
deeds by married women under the 3 & 4 Wm. 4, 
c. 74 may be made before a judge of the county 
court (s. 73). 



Seo. L Commencement of act.^l!he provisions of 
this act shall come into operation on the first day of 
October in the year of our Lord one thousand 
eight hundred and fifly-six, except the provisions 
relating to framing a scale of costs and making rules 
and orders of practice and forms of proceeding 
which shall come into operation on the passing of 
this act. 

Sac. n. Enactments in schedule (il.) repealed.^ 
The several enactments specified in schedule (A.) 
to this act are hereby repealed, except as to acts 
done under them. 

Skc. m.— This act and 9 & 10 Vic. c. 95, 12 & 
13 Vic. c. 101, 13 & 14 Vic. c. 61, and 15 & 16 Vic. 
c. 54, to be construed together. 

Sbo. rV. This act and those above recited to apply 
to debU sued for under 18 fl- 19 Vie. c. 67.— The 
provisions of this act and of the recited acts which 
apply to any debt not exceeding twenty pounds 
shall apply to such debt or any part thereof, although 
the saqie shall be secured by or claimed upon bill 
of exchange or promissory note, and notwithstanding 
the statute of the eighteenth -and nineteenth years 
of the reign of her present Majesty, chapter sixty- 
seven. 

Sbc. V. Time and mode of certain proceedings 
to be regulated by rules of practice. 

Src. VI. QuaUf cation of deputy judge.-'Any 
person hereafter to be appointed a deputy to the 
judge of a county court shall be a barrister-at-law 
of seven years standing, or shall have practised as a 
barrister and special pleader for at least seven years, 
or shall be a judge of a county court. 

Ssc. Vn. Where a court cannot he held proceedings 
to stand adjourned. — Where by reason of the death 
or unavoidable absence of the judge a county court 
cannot be held, the registrar, or in the event of his 
unavoidable absence, the high bailiff, shall adjourn 
the court to such day as he may deem convenient, 
and enter in the minute-book the cause of such 
adjournment. 

Skc. VIII. Clerk to be called registrar.-^The 
derk of a county court shall hereafter be called the 
registrar .of the court, and henceforth no person 
shall be appointed registrar of more than one court. 

Sec. IX.— Registrar of more than one court to 
cease to be the registrar of all but one of such 
courts. 

Sec. X. — Compensation to registrars. 

Sec. XI.— Deputy of judge to continue to act after 
death of judge till a new one is appointed ; remune- 
ration to deputy judge. 

Sec. XII. — Deputy of registrar to continue to 
act after death or removal of registrar ; remuneration 
to deputy registrars. 

Sec. Xni.— Judge to appoint deputy registrar 
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proTinonally if one has not been appointed ; xema* 
neration to deputy registrar. 

Sbc. XIV.— Assistant bailiff to continue to act 
after rempTal of high bailiff; remuneration to bailiflb. 

Sbo. XY. Power to registrar to isms eummom 
against defendante residing out of jurisdiction of court, 
— ^The registrar of any county court may issue a 
summons against wiy defendant residing out of the 
jurisdiction of such court, at any .time, upon the 
^plication of any plaintiff who will depose befdne 
such registrar that his cause of action has arisev 
within the jurisdiction of such court, in like manner 
as any judge of any county court has now power to 
issue any such summons. 

'Sbo. XVI.--On death, &c. of high bailiff, judlge 
to appoint proyisibnally a deputy ; remuneration to 
such deputy. 

Sbo. XVn. Summons may be served or process 
exeeuied within Jive hundred yards of district^ jv.— A 
summons may be served, or a warrant executed, 
within five hundred yards of the boundary of the 
district of the county court from which the same 
issued 'by the bailiff of such court, or, by order of 
the judge of such court, by such baihff within the 
district of any other court. *■ 

Sbo. XVUL Di^ricts of the courts in As metro- 
poHs to he treated as one district for certain ^purposes. 
— ^Where a plaintiff shall dwell or cany en business 
in the district d the Bloomsbury County Court of • 
Middlesex, or in the distnet of the Brompton- County 
Court of Middlesex, or in the district of the Clerk- 
en well Coun^ Court of Middlesex, or in the district 
of the Lambeth County Court of Surrey, or in the 
district of the Marylebone County Court of Middle- 
sex, or in the district of the Shoreditch County 
Court qf Middlesex, or in the district of the South- 
wark County Court of Sdrrey, <v in the district of 
the Westminster County Court of Middlesex, or in 
the.district of the Whitechapel County- Court of 
Middlesex, and the defendant shall dwelled carry 
on business in the district of any of the said courts, 
the^ summons may issue and be served either in the 
district in which the |>laintiff shall dwell or carry on 
business, or in the district in which the defendant 
shall dwell or carry on business. 

Sbo. XIX. Where judge of county court can sue 
and be sued, — ^A judge proposing to sue any person 
dwelling or carrying on business in any district of 
which he is the judge may bring his action in the 
county court <tf any a^j^nning district of which he is 
not the judge ; and any person proposing to sue a 
judge niay bring his action in any county court of a 
district spinning the- district of which the defendant 
is judge. 

Sbo. XX. If officer, of court be plaintiff in his own 



court, defendant may remove the cause to an a^oining 
district, — ^If an action be fought by an officer of » 
county court in the court of Which be is an officer, 
except in case of the le^strar suing as official 
assignee, the judge shall, at the* request of the 
defendant, order that the venue be changed, and 
that the cause be sent for hearing to the court of 
some convenient district of wluch he is not the. 
judge; and the registrar of the first-mentioned 
court shall forthvrith transmit by poet to the registrar 
of such last-mentibned court a certified copy of the 
plaint as entered in /the plaint-book, the duplicate 
eopy of the summons and partienlars served on the 
defendant, and a certified copy of the order fixr 
changing the venue ae entered in the minute-book ; 
and the judge of such last-mentioned court shall 
appoint a day for the hearing, notioe whereof shall 
be sent by post or otherwise by the rqpstrar of such 
last-mentioned ooort to both parties. 

Sbo. XXI. Where offker of county court may be 
sued, — ^If an action be brought against an officer of a 
county court, the summons may issue in the district 
of which he is an officer, or in any adyoining district 
the judge of which is not the judge of a court of 
which the defendant is an officer. 

Sbo. XXn. Power to judg^ to ekange semis.— If 
a judge of a county court shall be satisfied by eithe^ 
party to a cause pending in his court that such cause 
can be more conveniently or finrly tried in some 
other county court, he shall order that the venue 
be changed, and that the cause be sent for hearing 
to such other county court, or, if the judge shall be 
interested in the matter of any $anse pending in his 
court, he shiQ order that the venue be changed, 
and that the cause be sent- for hearing to some 
convenient county court of which he u not the 
judge, at his discretion; and in either case the 
registrar of the court in which the plaint was entered 
shall forthwith transmit by post4o the registrar of 
the court to which the cause is to be sent a certified 
copy of the plaint, as entered in the plaint-book, 
the duplicate copy of the summons and particulars 
served on the defendant, and a certified copy of the 
order ibr changing the venue, and the judge of such 
last-mentioned court shall i^point a day for the 
hearing, notice whereof sh^ be sent by post or 
otherwise by the registrar to both parties. 

Sbo. XXin. If parties agree, county court shall 
have power to try certain causes, although the matters 
be beyond its jururtHction, — ^The county courts shall 
not have jurisdiction to try any action for criminal 
conversation ; but with respect to all other actions, 
which may be brought in any superior court of 
common law, if both parties shall agree by a memo- 
randum signed by them or their respective attorneys 
that any county court named in such memorandum 
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ahall haye power to try such actioilf socli county 
court shall hare jurisdiction to try the same. 

Sbo. XXIY. Where claim reduced hy eei-off to 
£50 eowrt to havejuriedictUm. — Where in any action 
the debt or' demand claimed consists of a balance 
not exceeding fifty pounds, after an admitted set-off 
of any debt or demand claimed or recoverable by 
the de&ndant firom the plaintiff, the court shall 
have jurisdiction to -try such action. 

Sso. XXV. Where title t^aU come in question^ 
court, with coneeni qf parties ai trial, may decide the 
ckdm, — ^In any action in the county court in which 
the title to any corporeal or incorporeel heredita- 
ment, or to any toll, fair, market, or franchise, 
shall incidentally come in question, the judge shall 
have power to decide the claim which it is the 
immediate olgect of the action to enforce, if both 
parties at the hearing shall consent in any writing 
signed by them or their attorneys to the judge 
having such power; but the judgment of the court 
shall not be evidence of title between the parties or 
their privies in any other action in that court or in 
any proceeding in any other court ; and such consent 
shall not prejudice or affect any right of appeal of 
either of the parties to such first-mentioned action. 

Sbc. XXYL In . certain cases judge qf superior 
court may order cause to he tried in county court. — 
Where in any action of contract brought in a superior 
court the daim indorsed on the writ does not exceed 
fifty pounds, or where such Claim, though it ori- 
ginally exceeded fifty pounds, is reduced by payment 
into court, payment, an admitted set-off, or otherwise, 
to a sum not exceeding fifty pounds, a Judge of a 
superior court, on the application of either party, 
after issue joined, may in his discretion, and on such 
terms as he shall think fit, order that the cause be 
tried in any county court which he shall name ; and 
thereupon the plaintiff shall lodge with the registrar 
of such court such order. and the issue; and the 
judge of such court shall appoint a day for the 
hearing of the cause, notice whereof shall be sent by 
post or otherwise by the registrar to both parties or 
their attorneys ; and after such hearing the registrar 
shall certify the result to the master^s office of such 
superior court, and judgment in accordance with 
such certificate may be signed in such superior 
court. ^^ 

Sec. XXvll No action in county court on Judy' 
meut of superior court. — ^No action shall be brought 
in a county court on any judgment of a superior court. 

8xc. XXVin. If liquidated demand exceed £20., 
plaintiff may require defendant to give notice of 
intention to defend, on pain of Judgment by default. — 
In any action in a county court for a debt or 
liquidMed money demand exceeding twenty pounds, 
the plaintiff may, at his option, cause to be issued 



either a summons in the ordinary fbrm, or a summons 
in the form or to the effect given in schedule (B.) 
to this act numbered (1) ; provided that if such 
last-mentioned summons be issued it shall be per- 
sonally served on the defendant twelve dear days 
before the return day thereof, and then if the 
defendant shall not at least six dear days before 
such return day give notice in writing, signed by 
himself, his attorney or agent, to the registrar, of 
his intention to defend, the plaintiff may, on or 
within one month after such return day, without 
giving any proof of his claim, have judgment entered 
up against the defendant for the amount of his claim 
and costs, such costs to be taxed by the registrar ; 
and the order upon such judgment shall be for 
payment forthwith, or at such time or times, and by 
such instalments, if any/ as the plaintiff or his 
attorney or agent shall in writing have consented to 
take at the time of the entry of the plaint. 

Sbc. XXIX. If notice to defend he given, action 
shall he tried f registrar to inform plaintiff if notice 
has or' has not been given. — ^If the defendant shall 
give such notice as in the last preceding section is 
specified, the action shall be heard in the ordinary 
course; but in any event the registrar shall, 
immediately after the last day for giving such notice 
send a letter to the plaintiff by post, stating therein 
whether the defendant has or has not been served 
with such summons, and whether he has or has not 
given notice of his intention to defend. 

Ssa XXX. In certain cases of judgment hydtfault, 
costs may he recovered. — Where an action of contract 
is brought in one of her Migesty^s superior coufiks of 
record to recover a sum not exceeding twenty 
pounds, and the defendant in the action suffers 
judgment by de&ult, the plaintiff shall -.recover no 
costs, unless upon an application to such court or to 
a judge of one of the superior courts, such court or 
judge shall otherwise direct. 

Sso. XXXI. Judge may issue warrant for hrivfging 
up a prisoner to give evidence. — ^A judge of a county 
court, in any case where he shall see fit, upon 
application on affidavit by either party, may issue 
an order under his hand and the seal of the court 
for bringing up before such court any prisoner or 
person confined in any gaol, prison or place, under 
any sentence or under commitment for trial or 
otherwise, except under process in any dvil action, 
suit or proceeding, to be examined as a witness in 
any cause or matter depending, or to be inquired of 
or determined in or before such court; and the 
person required by any such^wsmmt or order to be 
brought before such court shall be so brought under 
the same care and custody, and be dealt with in like 
manner in all respects as a prisoner required by any 
writ of habeas corpus awarded by any of her Migesty*s 
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superior courts of law at Westminster to be brought 
before such court, to be examined as a witness in 
any cause or matter depending before such court, is 
now by law required to be dealt with: pnmded 
always, that the person haying the custody of such 
prisoner or person shall not be bound to obey such 
order, unless a tender be made to him of a reasonable 
sum for the conveyance and maintenance of a 
proper officer or officers, and of the prisoner or 
person in going to, remaining at^ and returning 
from such county court. 

Sbc. XXXn. J^ttUs^ jrc. for regulating practice of 
county courts^ and yorma of proceedings^ to he framed 
by judges appointed by Lord Chancellor. — The Lord 
Chancellor may i^point five county court judges, 
and from time to time fill up any yacandes in theif 
number, to frame rules and orders for regulating 
the practice of the courts, and forms of proceedings 
therein, and from time to time to amend such rules, 
orders and forms; and such rules, orders and forms, 
or amended rules, orders and forms, certified under 
the hands of such judges or any three or more of 
them, shall be submitted to the Lord Chancellor, 
who may allow or disallow or alter the same ; and 
the rules, orders and forms, or amended rules, 
orders and forms, s6 allowed or altered, shall, from 
a day to be named by the Lord Chancellor, be in 
force in every county court. , 

Sec. XXXni. Scale of costs to he allowed to 
attorneys in certain proceedings in county courts to he 
framed by the judges, — With respect to proceedings 
in the county courts, in actions where the debt or 
damage claimed exceeds twenty pounds, the five 
county court judges mentioned in the last section, 
shall be empowered to firame a scale of costs and 
charges to be paid to counsel and attorneys, and 
frt>m time to time to amend such scale ; and such 
scale or amended scale, certified under the hands of 
such judges or any three or more of them, shall be 
submitted to the Lord Chancellor, who may allow 
or disallow or alter the same; ^nd the scale or 
amended scale so allowed or altered shall, from a 
day to be named by the Lord Chancellor, be in 
force in every county court. 

Sec. XXXIV. Costs of attorney in certain pro- 
ceedings in county courts shall he taxed by registrar 
as between party and party, — With respect to such 
proceedings as are specified in the last preceding 
section, all costs and charges between party and 
party shall be taxed by the registrar of the court in 
which such costs and charges were incurred, but his 
taxation may be reviewed by the judge of the court, 
on the application of either party ; and no costs or 
•charges shall be allowed on such taxation which are 
not sanctioned by the scale then in force. 

Sec. XXXV. Costs of attorney in certain proceed- 



ings in county courts may be taxed by registrar a# 
between attorney, and client. — ^With respect to such 
proceedings as are last hereinbefore specified, all 
costs and charges as between attorney and dieni 
shall, on the application either of the attorney or 
client, but not otherwise, be taxed by the registrar 
of the court in which such costs and charges were 
incurred, but his taxation may be reviewed by the 
judge of the court, on the application of either 
party ; and no costs or charges shall be allowed on 
such taxation which are not sanctioned by the scale 
then in force, unless the registrar shall be satisfied 
that the client has agreed in writbg to pay them^ 
in which case they may be allowed ; and no attorney 
shall have a right to recover fix>m his dient any 
costs or charges in rei^>ect of sudi proceedings^ 
.unless they shall have been allowed, either on such 
taxation, or on the taxation of a master of a superior 
court of common law or of the Court of Chancery. 

Sec. XXXVL Costs between attorney and cUeni. 
— ^Where in any action the debt or damage claimed 
shall not exceed twenty pounds, an attorney shall 
not be entitled to recover from his client any frirther 
costs or charges in the conduct of such suit tham 
those mentioned in the ninety -first section of the act 
of the ninth and tenth years of the reign of her 
present Miyesty, chapter ninety-five, unless upoA 
taxation of costs the registrar be satisfied, by 
writing under the hand of the client, that he has 
agreed to pay further costs or charge ; and in such 
case the registrar may allow any costs o^ chargea 
not exceeding the amount which may have been se 
agreed to be paid. 

Sec. XXXVn. Till new scale of costs, and rules 
and orders, and forms, made, former practice t» 
continue, — Until the scale of costs and charges, and 
the rules, orders, and forms mentioned herein, shall 
respectively be in force, the scale of costs and 
charges, and the rules^ orders, and forms, respect- 
ively in operation in the county courts at the time 
of passing this act, so far as the same are not incon- 
sistent with this act, shall continue in force. 

Sec. XXXVni. Certiorari may be granted in 
certain cases at discretion of judge of superior court, 
on security given, — Any action commenced in a 
county court for a claim not exceeding five pounds 
may be removed by writ of certiorari into a superior 
court, if such superior court or a judge of a superior 
court shall deem it desirable that the cause shall be 
tried in such superior court; and if the party 
applying for such writ shall give security, to be 
approved of by one of the masters of such superior 
court, for the amount of the claim, and the costs of 
the trial, not exceeding in all one hundred pounds, 
and shall further assent to such terms, if any, as the 
superior court or judge shall think fit to impose. 
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Sbc. XXXIX. In certain caseB defendant may 
object to cause being tried in the county court, — ^If in 
hDj action of contract the plaintiff shall claim a Bum 
exceeding twenty pounds, or if in any action of tort 
the plaintiff shaU claim a sum exceeding five pounds, 
and the defendant ahall give notice that he objects 
to the action being tried in the county court, and 
shall give security, to be approved of by the registrar, 
for the amount claimed, and the costs of trial in one 
of the superior courts of common law, not exceeding 
in the whole the sum of one hundred and fifty 
pounds, all proceedings in the county court in any 
each action shall be stayed; but if in any such action 
the defendant do not object to the same being tried 
by the county court, or shall fail to ^ve the security 
aforesaid, the county court shall dispose of the cause 
in the usual way ; and the entry of the plaint in 
such action ahall be a sufficient commencement of 
the suit to prevent the operation of any Statute of 
Limitation applicable to such claim : provided that 
nothing herein contained shall prevent the removal 
of any cause firom a county court by writ of certiorari 
in the eases and subject to the conditions in and 
subject to which such cause may now be removed. 

Skc. XL. Rule or summons to show cause why a 
writ of certiorari or prohibition should not issue to be 
a stay of proceedings. — The granting by any of the 
superior courts or by any judge thereof of a rule or 
summons to show cause why a writ of certiorari or 
prohibition should not issue to a county court, shall, 
if the superior court or a judge thereof so direct, 
operate as a stay of proceedings in the cause to 
which the same shall relate until the determination 
of such rule or summons, or until such superior 
court or judge shall otherwise order ; and the judge 
of the county court shall firom time to time adjourn 
the hearing of such cause to such day as he shall 
think fit until such determination or until such order 
be made ; but if a copy of such 'rule or summons 
shall not be served by the party who obtained it on 
the opposite party and on the registrar of the 
county court two clear days before the day fixed for 
the hearing of the cause, the judge of the county 
court may, in his discretion, order the party who 
obtained the rule or summons to pay all the costs of 
the day, or so much thereof as he shall think fit, 
unless the superior court or a judge thereof shall 
have made some order respecting such costs. 

Sec. XLL Notice of writ of certiorari or prohibi- 
tion having been obtained to be sent to registrar. — 
Where a writ o£ certiorari ox of prohibition addressed 
to a judge of a county court shall have been granted 
by a superior court' or a judge thereof, on an exparte 
application, and the party who obtained'it shall not 
lodge it with the registrar, and give notice to the 
opposite party that it has issued, two clear days 



before the day fixed for hearing the cause to which 
it shall relate, the judge of the county jcourt may^ 
in his discretion, order the party who obtained the 
writ to pay all the costs of the day, or so much 
thereof as he shall think fit, unless the superior 
court or a judge thereof shall have made some order 
respecting such costs. 

Sec. XLn. Application for writ of prohibition 
to a judge shall be f natty disposed of by rule or order. 
— ^When an application shall be made to a superior 
court or a judge thereof for a writ of prohibition to 
be addressed to a judge of a county court, the matter 
shall be finally disposed of by rule or order, and no 
declaration or further proceedings in prohibition 
shall be allowed. 

Sec. XLIIL Rule or order substituted for writ of 
mandamus to a judge or officer of a county court. — ^No 
writ of mandamus shall henceforth issue to a judge 
or an officer of the county court for refusing to do 
any act relating to the duties of his office ; but any 
party tequiring such act to be done may apply to 
any superior court or a judge thereof, upon an 
affidavit of the facts, for a rule or summons calling 
upon such judge or officer of a county court, and 
also the party to be affected by such act, to show 
cause why such act should not be done ; and if after 
the service of such rule or summons good cause 
shall not be shown, the superior court or judge 
thereof may by rule or order direct the act to be 
done, and the judge or officer of the county court, 
upon being served with such rule or order, shall 
obey the same on pain of attachment ; and in any 
event the superior court or the judge thereof may 
make such order with respect to costs as to such 
court or judge shall seem fit. 

Sect. XLIV. Refusal of writ of certiorari or pro* 
hibition or of rule or order in the nature of a mandamus 
by one court or judge to be final. — When any superior 
court or a judge thereof (thall have refiised to grant 
a writ of certiorari or of prohibition to be addressed 
to a judge, or such rule or order as in the last pre- 
ceding section is specified, no other superior court 
or judge thereof shall grant such writ, or rule, or 
order ; but nothing herein shall affect the right of 
appealing from the decision of the judge of the su- 
perior court to the court itself, or prevent a second 
application being made for such writ, or rule, or 
order to the same superior court or a judge thereof 
on grounds different from those on which the first 
application was founded. 

Sec. XLY. Wherejudgment does not exceed £20, 
judge may order payment by instalments ; in other cases 
consent of plaintiffs necessary. — Where judgment has 
been obtained in a county court for a sum not ex- 
ceeding twenty pounds, exclusive of costs, the judge 
may order such sum and the costs to be paid at such 
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time or times, and by such instalments, if ifiiy, as he 
shall think fit, and all such monies shall be paid into 
eonrt ; but in all other cases he shall order the full 
amdnnt for which judgment has been obtained to be 
paid either forthwith, or within fourteen clear days 
from the date of the judgment, unless the plamtiff, 
or his counsel, attorney, or agent, will consent that 
the same shall be paid by instalments, in which case 
the judge shall order the same to be paid at such 
time or times, and by such instalmtots, if any, as 
shall be consented to, and all such moneys, whether 
payable in one sum or by instalments, shall be paid 
into court. 

Sec. XLYI. Priority of executions ismif^ out of 
county court.-^The precise time when any applica- 
tion sball be made to a registrar to issue a warrant 
against the goods of a party shall be entered by him 
in the execution book and on the warrant ; and when 
more than one such warrant shall be deiiyered to the 
high bailiff to be executed, he shall execute them in 
the order of the times so entered. 

Sbg. XLVn. Priority of executions issuing out of 
superior court and county court, — ^Whenawrit against 
the goods of a party has issued from a superior court, 
and a warrant against the goods of the same party 
has issued from a county court, the right to the goods 
seized shall be determined by the priority of the 
time of the delivery of the 'writ to the sheriff to be 
executed, or of the application to the registrar for 
the issue of the warrant to be executed ; and the 
sheriff, on demand, shall, by writing signed by any 
clerk in the office of the under-sheriff, inform the 
high bailiff of the precise time of such delivery of the 
writ, and the bailiff, on demand, shall show his war- 
rant to any sheriff^s officer, and such writing pur- 
porting to be so signed, and the indorsement on the 
warrant, shall respectively be sufficient justification 
to any high bailiff or sheriff acting thereon. 

Sbg, XLVLLL. Summons of commitment may, by 
leave of court, issue in court in which judgment was o6- 
tained, — ^A judgment summons anthoriM by the 
ninety -eighth section of the act of the ninth and 
and tenth years of the reign of her present Miyesty, 
ehapter ninety-five, may, by leave of the judge, be 
obtained from the court in which judgment was ob- 
tained, although the judgment debtor shall not then 
dwell or carry on bosiness within the district of such 
court, if the judge shall think fit, in the exercise Of 
his discretion, to grant suth leave. 

Seo. XLIX. Judgment may be removed if there are 
no goods to be taken under iL — ^If a judge of a superior 
court shall be satisfied that a party against whom 
judgment for an amount exceeding twenty {lounds, 
exclusive of costs, has been obtained in a county 
court, has no goods or chattels which can be con- 
veniently taken to satisfy such judgment, he may, if 



he shall think fit, and on sueh terms as to costs as 
he may direct, order a writ of certiorari to issue to 
remove the judgment of the county court into one of 
the superior courts, and when removed it shall have 
the same force and effect, and the same proceedings 
may be had thereon, as in the case of a judgment of 
such superior court; but no action shall be brought 
upon such judgment. 

Sec.L. Possession of small tenements may be re- 
eocered in county courts by landlords where termhas 
expired or been determined by notice, — ^When the term 
and interest of the tenant of any (corporeal heredita- 
ment, where neither the value ot the premises nor 
the rent payable in respect thereof shall have ex- 
ceeded fifty pounds by the year, and upon which no 
fine or premium shall have been paid, shall have 
expired, or diaU have been determined either by the 
landlord or the tenant by a legal notice to quit, and 
such tenant, or any person holding or claiming by, 
through, or under him, shall neglect or refrise to 
deliver up possession accordingly, the landlord may 
enter a plaint, at his option, either against such 
tenant or against such person so neglecting or refus- 
ing, in the county court of the district in which the 
premises lie, for die recovery of the same, and there- 
upon a summons shall issue to sudi tenant or such 
person so neglecting or refusmg; uid if the defendant 
shall not, at the time named in the summons, 
show good cause to the contrary, then, on proof of 
his still neglecting or refusing to deliver up posses- 
sion of the premises, and of the yearly value and 
rent of the premises, and of the holding, and of the 
expiration or other determination of ^e tenancy, 
with the time and manner thereof, and of the title of 
the plaintiff, if such title has accrued since the letting 
of the premises, and of the service of the summons 
if the defendant shall not appear thereto, the judge 
may order that possession of the premises mentioned 
in the plaint be given by the defendailt to the plain- 
tiff, eiUier forthwith or on or before such day as the 
jadge shall think fit to name ; and if such order be 
not obeyed, the registrar, whether such order can be 
proved to have been served or not, shall, at the in- 
stance of the pluntiff, issue a warrant authorising 
and requiring the high bailiff of the court to give 
possession of such premises to the plaintiff. 

Sec. LI. In plaintfor recovery of possession plaintiff 
may claim for rent and mesne profits, — In any such 
plaint against a tenant as in the last precedii^ sec- 
tion is specified, the plaintiff may add a claim for rent 
or mesne profits, or both, down to the day appointed 
for the hearing, or to any preceding day named in 
the plaint, so as the same shall not exceed fifty 
pounds, and any misdescription in the nature of such 
claim may be amended at the trial. 

Sec. Ln. Possession of small tenements may be re* 
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covered in county court Inf landlords /or nonpatfment of 
rem.— When the rent gf any corporeal hereditament, 
where neither the value of the premises nor the rent 
payable in respect thereof exeeeds fifty pounds by 
the year, shall for one half-year be in arrear., and 
the landlord shall have right by law to re-enter for 
the non-payment thereof, he may, without any 
fonnal demand or re-entry, enter a plaint in the 
county court of the district in which the premises 
lie for the recovery of the premises, and thereupon 
a summons shall issue to the tenant, the service 
whereof shall stand in lieu of a demand and re-entry ; 
and if the tenant shall 'five clear days before the 
retam day of such summons pay into court aU the 
rent in arrear, and the costs, the said action shall 
cease, bat if he shall not make such payment, and 
shall not at the time named in the summons show 
good cause why the premises should not be recovered, 
then, on proof of the yearly value and rent of the 
premises, and of the fact that one half-year's rent 
was m arrear before the plaant was entered, and that 
no sufficient distress was then to be found on the 
premises to countervail such arrear, and of the land- 
lord's power to re-enter, and of the rent being still 
in arrear, and of the tiUe of the plaintiff, if such title 
has accrued since the letting of the premises, and of 
the service of the. summons, if the defendant shall 
not appear thereto, the judge may order that pos- 
sesnon of the premises mentioned in the plaint be 
given by the defendant to the plaintiff on or before 
sudi day, not being less than four weeks from the 
day of hearing, as the judge shall think fit to name, 
unless within tiiat period all the rent in arrear and 
the costs be paid into court ; and if such order be 
not obeyed, and such rent and costs be not so paid, 
the registrar shall, whether such order can be proved 
to have been served or not, at the instance of the 
plaintiff, issue a warrant audiorising and requiring 
the high bailiff of the court to give possession of such 
premises to.the plaintiff, and the plaintiff shall from 
the time of the execution of such warrant hold the 
premises discharged of the tenancy, and the defend- 
ant, and aU persons claimii^ by, through, or imder 
him, shall, so long as the order of the court remains 
unreversed, be harred from all relief in equi^ or 
otherwise. 

Sbc. LHI. 'Sttb-tenant served with summons to re- 
cover possession must give notice to his immediaU land- 
lord, who may come in and defend. — ^Where any sum- 
mons for the recovery of a tenement as is herein- 
before specified shall be served on, or come to, the 
knowledge of any sub-tenant of the plaintiff's imme- 
diate tenant, such sub-tenant being an occupier of 
the whole or of a part of the premises sought to be 
recovered, he shall forthwith give notice thereof to 
bis immediate landlord, under penalty of forfeiting 



three years' rack-rent of the premises held by sueh 
sub-tenant to such landlord, to be recovered by such 
landlord t)y action in the court from which summons 
shall have issued, and such landlord, on the receipt 
of such notice, if not originally a defendant, may be 
added or substituted as a defendant to defend pos- 
session of the premises in question. 

Seo. LIYl in plaints to recover possession of pre- 
mises how summonses may he served. — ^A summons for 
the recovery pfa^ tenement may be served like other 
summonses to appear to plaints in county courts ; 
and if the defendant cannot be found, and his place 
of dwelling shall eitiier not be known, or admission 
thereto cannot be obtained for serving any such sum- 
mons, a copy of the summons shall be posted on 
some conspicuous part of the premises sought to be 
recovered, and such posting shall be deemed good 
service on the defendant. 

Sbc. LV. Warrants to high bailiff sufficient tojusH/y 
them for entering on premises, — Any warrant to a high 
bailiff to give possession of a tenement shall justify 
the bailiff named therein in entering upon the pre- 
misQi named therein, witii such assistants as he ^all 
deem necessary, and in giving possession accordingly ; 
but no entry upon any such warrant shall be made 
except between the hours of nine in the morning and 
four in the afternoon. 

Sbc. LVI. Such warrants to he in force for ihre e 
months from the day named for deUveriny possession, — 
Every such warrant shall, on whatever day it may 
be issued, bear date on the day next after the last 
day named by Uie judge in his order for the delivery 
of possession of the premises in question, and shall 
continue in force for three months from such date, 
and no longer, but no order for delivery of posses- 
sion need be drawn up or served. 

Sec. LYII. As to amendment of defects and errors 
of proceedings^ jY?.— The judge of a county court 
may at all times amend all defects and errors in any 
proceeding ih such court, whether there is anything 
in writing 'to amend by or not, and whether the 
defect or error be that of the party applying to 
^mend, or not; and all such amendments may be 
made with or without costs, and upon such terms as 
to the judge may seem fit ; and all such amend- 
ments as may be necessary for the purpose of 
determining in the existing sdit the real question in 
controversy between the parties shall be so made, 
if duly applied for. 

Sxc. LVm. Before whom affidavits may he sworn, 
— ^Any affidavit to be used in a county court may 
be sworn before a judge or registrar of a county 
court, without the payment of any fee, or before a 
commissioner ta administer oaths in chancery in 
England, or a London commissioner ta administer 
oaths in chancery, or a commissioner for taking 
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affidaTito in any Buperior conrt, such commisaionen 
respectiTely not being regiatrara, or before a justice 
of the peace. 

Sbg. LIX. Warrants of commitment, how long to be 
in force.— EYery warrant of commitment which shall 
issue from a county court shall, on whatever day it 
may be issued, bear date on the day on which the 
order for commitment was made, and shall continue 
in force for one year from such date and no longer, 
but no order for commitment shall be drawn up or 
served. 

Sec. LX. — No officer or party ehatt he deemed a 
trespasser hg reason of irregularUy. — "So officer of a 
county court in executing any warrant of a county 
court, and no persou at whose instance any such 
warrant shall be executed, shall be deemed a 
trespasser by reason of any irregularity or infor- 
mality in any proceeding on the validity ot which 
such warrants depend,, or in the form of such 
warrant, or in the mode of executing it, but the 
party aggrieved may bring an action for any special 
damage which he may have sustaixied by reason of 
such irregularity or informality against the party 
guilty thereof, and in such action he shall recover 
no costs, unless the damages awarded shall exceed 
forty shillings. 

Sec. LXL Judgment summonses and warrants of 
commitment sufficient if in form given in schedule, — 
Any judgment summons issued out of a county court 
under section ninety-eight of the act of the ninth 
and tenth years of the reign of her preient Miyesty,. 
chapter ninety-five, or under this act, or any warrant 
of commitment in respect of an unsatisfied judgment 
or order of a county court, may respectively be in 
the form or to the effect given in schedule (B) to 
this act numbered respectively 2 and 8 ; and all such 
summonses or warrants shall be deemed sufficient to 
justify proceedings under them, without any further 
statement of facts to show jurisdiction. 

Sec. LXn. Bankruptcy or insolvency of plaintiff 
not to cause action to abate, if assignees elect to continue 
it. — ^The bankruptcy or insolvency of the plaintiff 
in any action in a county court, which the assignees 
might maintain for the benefit of the creditors, shall 
not cause the action to abate if the assignees shall 
elect to continue such action, and to give security 
for the costs thereof, within such reasonable time as 
the judge shall order, but the hearing of the cause 
may be adjourned until such election is made ; and in 
case the assignees do not elect to continue the action, 
and to give such security within the time limited by 
the order, the defendant may avail himself of the 
bankruptcy or insolvency as a defence to the action. 

Sec. LXni. Registrar to grant replevins, — ^The 
powers and responsibilities of the sheriff with respect 
to replevin bonds and replevins shall henceforth 



cease ; and the registrar of the county court of the 
district in which any distress subject to replevin 
shall be taken, shall be empowered, subject to the 
regulations hereinafter contained, to approve of re- 
plevin bonds, and to grant replevins, and to issue all 
necessary process in relation thereto, and such pro- 
cess shall be executed by the high bailiff. 

Sec. LXIV. Replevins to be granted, on securitieM 
given, — Such registrar shall, at the instance of the 
party whose goods shall have been distrained, caoae 
the same to be replevied to such party ^ on his giving 
one or other of such securities as are mentioned in 
the next two succeeding sections. 

Sec. LXV. Replevins may be commenced in superior 
courts; conditions of security to be given in such cases. 
~^An action of replevin may be commenced in any 
superior court in the form applicable to personal 
actions therem, and such court shall have power to 
hear and determine the same ; and if the replevisor 
shall wish to commence proceedings in any superior 
court, he shall, at the time of replevying, give 
security, to be approved of by the registrar, for 
such an amount as such registrar shall deem aufii- 
cient to cover the alleged rent or damage in respect 
of which the distress shall have been made, and the 
probable costs of the cause in a superior court, 
conditioned to commence an action of replevin 
against the distrainer in such superior court as 
shall be named in the seciuity, within one week 
from the date thereof, and to prosecute such action 
with effect and without delay, and unless judgment 
thereon be obtiuned by default, to prove before 
such superior court that he had good ground for 
believing either that the title to some corporeal or 
incorporeal hereditament, or to some toll, market, 
fair, or frunchise, was in question, or that such rent 
or damage exceeded twenty pounds, and to make 
return of the goods, if a return thereof shall be 
adjudged. 

Sec. LXVI. — Conditions of security to be given 
when replevin brought in county court, — If the reple- 
visor shall wish to commence proceedings in a 
county court, he shall at the time of replevying give 
security,. to be approved of by the registrar, for 
such an amount as such registrar shall deem suffi- 
cient to cover the alleged rent or damage in respect 
of wh'ch the distress shall have been made, and the 
probable costs of the cause in the county court, 
r conditioned to commence an action of replevin 
against the distrainer in the county court of the 
district in which the distress shall have been taken, 
within one month from the date of the security, and 
to prosecute such action with effect and without 
delay, and to make return of the goods, if a return 
thereof shall be a(\judged. 

Sec. LXVIT. Rfpleinns shall, at instance of defen- 
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dant^- he removed into superior court by certiorari^ tti 
certain caaea.-^Any action of replevin brought in a 
County Court shall be removed into any superior 
court by writ of certiorari, if the defendant shall 
apply to such superior court or to a judge there for 
such writ, and shall give security to be approved of 
by the master . of such superior court, for such 
amount, not exceeding one hundred and fifty pounds, 
as such master shall think fit, conditioned to defend 
such action with effect, and, unless the replevisor 
shall discontinue or shall not prosecute such action, 
or become nonsuit therein, to prove before such 
superior court that the. defendant had good ground 
for believing, either that the title to some corpo- 
real or incorporeal hereditament, or to some toll, 
market, fare, or franchise was in question, or that 
the rent or damage in respect of which the distress 
shall have been taken exceeded twenty pounds ; and 
every such superior court shall have power to de- 
termine the same action. 

Sbc. LXym. Appeal in actions of repUvirK.and 
proceedings in interpleader ^ and for recovery o/tene- 
ments, — ^An appeal from the decision of a county 
court, on the same grounds and subject to the same 
conditions as are provided by the fourteenth section 
of the Act of the thirteenth and fourteenth years of 
the reign of her present Miyesty, chapter sixty-one 
shall be allowed in all actions of replevin where 
the amount of rent or damage exceeds twenty 
pounds, and in all actions for the recovery of tene- 
ments where the yearly rent or value of the pre- 
mises exceeds twenty pounds, and in proceedings in 
interpleader where the money claimed or the value 
of the goods or chattels claimed, or of the proceeds 
thereof, exceeds twenty pounds, and in all actions 
where the parties agree that the court shaU have 
jurisdiction. 

Sbc. LXIX. Parties may agree not to appeal, — ISo 
appeal shall lie from the decision of a county court, 
if before such decision is pronounced both parties 
shall agree, in writing signeid by themselves or their 
attorneys or agents, that the decision of the judges 
shall be final, and no such agreement shall require 
a stamp. 

Sec. LXX. How securities under County Court 
Acts to be given and enforced. — Where by this act, 
or any act relating to the county courts, a party is 
required to 'give security, such security shall be at 
the cost of the party giving it, and in the form of a 
bond, with sureties to the other party or intended 
party in the action or proceeding ; provided always, 
that the court in which any action on the bond shall 
be brought, may by rule or order give such relief 
to the obligors as may be just, and such rule or 
order shall halve the efiect of a defeasance of such 
bond. 



Sbc. LXXL Where security is required tohegiven^ 
a deposit of money may be made in Ueu thereof. — 
Where by this act or any acts relating to the county 
courts a party is required to give security, he may 
in lieu thereof deposit with the registrar, if the 
security is requirecL to be given in a county court, 
or witii a master of the superior court if the security 
is required to be given in such court, a sum equal 
in amount to the sum for which he would be re- 
quired to give security, together with a memorandum, 
to be approved of by such registrar or master, and 
to be signed by such party, his -attorney or agent, 
setting forth the conditions on which such money 
is deposited, and the registrar or master shall give 
to the party paying a written acknowledgment of 
such payment ; and the judge of the county court, 
. when the money shall have been depomted in such 
court, or a judge of the superior court, when the 
money shall have been deposited in a superior 
court, may, on the same evidence as would be re- 
quired to enforce or avoid such bond as in tl^e last 
preceeding section is mentioned, order such, sum so 
deposited to be paid out to such party or parties as 
to nim shall seem just. 

Sec. LXXn. ClaimaiU of goods taken in execution 
must deposit their value or pay costs of keqnng posses- 
sion, otherwise goods shaU be sold, — Where any claim 
shall be made under section one hundred and 
eighteen of the Act of the ninth and tentii years of 
the reign of her present Migesty, chapter ninety- 
five, to or in respect of any goods takeoi in execution 
under the process of 'h county court, the claimant 
may deposit with the bailiff either the amount of the 
value of the goods claimed, such value to be fixed 
by appraisement in case of dispute, to be by such 
bailiff paid into court, to abide the decision of the 
judge upon such claim, or the sum which the bailiff 
shall be allowed to charge as costs for keeping posses- 
sion of such goods until such decision can be obtained, 
and in default of the claimant so doing the bailiff 
shall sell such goods as if no such claim had been 
made, and shall pay into court the proceeds of such 
9ale, to abide the decision of the judge. 

Seo. LXXin. Acknowledgments by married women 
under 3&4 fFiZZ.4, c. 74, to be received by judge. — ^Any 
acknowledgment to be made by any married woman 
of any deed under the Act of the third and fburth 
years of the reign of his late Msgesty King William 
the Fourth, chapter seventy-four, may be I'eceived 
by a judge Of a county court in the same manner 
as such acknowledgment may be received by a 
judge of a superior court. 

Sec. LXXIY. When debtors prison of county is 
distant from a courts the nearest debtors prison of ad- 
joining court may^ by order of a secretary of state^ 
be used. — ^M^hen any prison wherein any person 
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committed by a coanty court may be confined is 
rituated at an inconvenient distance from such court, 
one of her Miyesty^s principal secretaries of state 
may, by order under his hand, direct that persons 
committed by such court shall be confined in any 
other prison named in such order to which persons 
may be committed from any other coun^ court, 
though such prison may be in a difierent county, 
district, city, borough, or place from thai in which 
such first-mentioned court shall be held, and may 
from time to time vary such order ; provided that 
no such order shall be made without the consent of 
the visiting justices of the prison in which such 
persons are to be directed by any such order to be 
confined; and every person so confined shall be 
supported at the expense of the county, district^ 
city, borough, or place in which he shall have resided 
at the time of his committal. 

LX^V^ When goads seized under process of county 
courts tandlord may claim certain reiU in arrear. — 
Section one of the act of the eighth year of the 
reign of Queen Anne^ chapter fourteen, shall not 
apply fb goods taken in execution under the wacrant 
of a county court, but the landlord of any tenement 
in which any such goods shall be so taken may claim 
the rent thereof at any time within five clear days 
from the date of such taking, or before the reipoval 
of the goods, by delivering to the bailiff or officer 
making the levy any writing signed by himself or 
his agent, which shall state the amount of rent 
claimed to be in atzMr, and the time for, and in 
respect of which, such rent is due ; and if such claim 
be made, the baUiff or officer making the levy shall, 
in addition thereto, distrain for the rent so claimed, 
and the costs of such distress, and shall not within 
five days next after such distress sell any part of the 
goods taken, unless they be of a perishable nature, 
or upon the request in writing of the party whose 
goods shall have been taken ; and the bailiff shall 
afterwards sell such of the goods under the execution 
and distress as shall satisfy,— first, the costs of, and 
incident to, the sale ; next, the claim of such land- 
lord, not exceeding the rent of four weeks, where 
the tenement is let by the week ; the rent of two 
terms of payment, where the tenement is let for any 
other term less than a year -f and the rent of one 
year in any other cale ; and lastly, the amount for 
which the warrant issued. And if any replevin be 
made of the goods so taken, the bailiff shall, notwith- 
standing, sell such portion thereof as will satisfy the 
costs of, and incident to, the sale under the execu- 
tion, and the amount for which the warrant issued , 
and in either event the overplus of the sale, if any, 
and the residue of the goods, shall be returned to the 
defendant ; and the poundage of the high bailiff and 
broker for keeping possession, appraisement, and 



sale under such distress; diall be the same as would 
have been payable if the distress had been an exe- 
cution of the county court, and no other fees shall 
be demanded or taken in respect thereof. 

Sec. LXXyi. Removal of bonda from registry of 
Common Pleas. — If any bond given under the provi- 
MODS of any act relating to the coim^ courts shall 
have been registered in the Court of Common Pleas 
in Englandf and the condition of such bond shall 
have been satisfied, the commissioners of her Ma- 
jesty^s Treasury, by certificate under tiie hands of 
any two of them, may authorise the proper officer 
of the said court to enter up satisfitetion on the record 
of such bond or oUigation. 

Sac. LXXVn. Compensation to officers of Hun- 
dred Court of Wirral, in the county of Chester. 

Sec. LXXVni. Fees specified in schedule to b^ 
taken, and table of fees to be exhibited in court and 
registrar's office. 

Sec. LXXIX. Treasury to regelate fees to be 
taken in county courts. 

Sec. LXXX. SaUries of judges to be paid but of 
consolidated fund; travelling expenses out of monies 
voted. 

Sec. LXXXI. Salariesof the judges, twelve hun- 
dred pounds. 
Sec. LXXXn. Registrars to be paid by salaries. 
Seo. LXXXin. High baiUffs to b« paid partiy by 
salaries and partly by fees. 

Sec. LXXXTV. Salaries of registrars and high 
bailifis to be paid out of fees. 

Sec. LXXXV. Expense of building, &c., to be 
paid out of monies to be provided by Parliament. 

Sec. LXXXVI. Provisions relating to superior 
courts to apply to Court of Common Pleas at Lan- 
caster and Court of Pleas at Durham; proviso as to 
certiorari. — ^AU the provisions of this act applicable 
to superior courts and judges thereof shall apply to 
the Court of Common Fleas at Lancaster and Court 
of Fleas at Durham, and the judges thereof re- 
spectively, being judges of one of the common law 
courts at Westminster, and all the said provisions 
applicable to masters of superior courts shall apply 
to the respective prothcmotaries of the Court of 
Common Fleas at Lancaster and Court of Fleas at 
Durham, and their respective deputies, acting in the 
execution of the duties of such officers ; provided 
that aby writs of certiorari to be issued by the order 
of such courts, or of a judge thereof, shall be issued 
out of the chanceries of the counties palatine of Lan- 
caster and Durham respectively, and shall be made 
returnable into the said Court of ComfiM>n Pleas at 
Lancaster and Court of Pleas at Dnrham respectively, 
in the same manner as other writs of certiorari of 
such counties palatine respectively. 
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NOTICES OF NEW BOOKS. 



Dabt on Vendors and Purchabebs. 
A Compendium of the Law and Practice of Vendors 

and Ihirchasers of Real Estate, By J. Henbt 

Dabt, of Lincoln^s Inn, Esq., Biirrister-at-Law. 

Third Edition, pp. buiii. 900. Steyeiu and 
' Norton. 268. 

Vert many yean rinee, and before' most of the 
present generation of practising lawyers saw the 
light, and ere any of us entered the profession, a 
learned conveyancing counsel adopted the scholar's 
method of attaining practice. He picked up some 
dry bones (they were very dry) of legal contention, 
and after arranging them,, and clothing them with 
language for flesh and with arguments for sinews, 
gave them life, by the usual aids of the press and a 
publisher. The lawyer was Mr. Sngden, afterwards 
(as is weU known) Sir Edward Sngden, and subse- 
quently Lord St. Leonards, and successively Chan- 
cellor of Ireland and England. The subjects ^re 
Powers, and Vendors and Purchasers. 

With regard to his work on Powers, which we 
believe to be his favourite treatise, we have but 
little to say, and that only so far as it is common to 
both his works, and to our present subject of review^ 
He had but one competitor, and soon stood alone. 
Mr Powell was then the only writer on the subject, 
and when we learn from Sngden, and no doubt with 
truth, that Powell took only "a partial view of the 
subject** — that he did not invite to a study of the 
?>u1)Ject, and that his work was not practically usefbl, 
w are prepared to agree with the modicum of 
praise awarded to him. Let '*it never be forgotten 
th.it as far as Mr. Powell did treat of the learning, 
h<' was the Jirst who attempted it." This ^amiable 
.. knowledgment, following as it dees, upon a state- 
7 1 tent that Powell had occupied pages where lines 
v/ould have served, and that he was guilty of errors 
m law, and errors in &ct, without number, is by no 
jueans balanced by the assertions that in most in- 
!>tances he was innocent of much labour of research. 
We presume Mr. Powell was gathered to his Others 
when he and his Essay were thus treated, and that 
this was the decent mode in Mr. Sugden^s estimation 
of getting rid of an opponent, whose book, though its 
author were, dead, might yet speak, if it were not 
thoroughly extinguished. Henceforth the profession 
was delivered from the domination of ** Pow. pow.'* 
as Powell*s essay was referred to^ and submitted 
quietly to hear no one else than **• Sua. pow.'\ as 
the new authority was called. 

As to the other subject. Vendors and Purchasers, 
we think that Sngden stood more alone than he did 
with Powers. We do not believe that any one had 
traated the subject in a connected way. 



In both fields edition after edition came and went, 
without a rival, or even attempt to disturb the mono- 
tony of the successive appearances of the favoured 
works. 

Whether there be or not any moral right conse- 
quent upon undisturbed possession of a literary sub- 
ject we know not, but it seems tolerably clear that 
Sngden regarded himself not only as the only 
writer upon the subject he had treated on, but as 
the only person entitled so to do. That such must 
eitiier have been his notion, or the opinions of others 
that it was such is, we thuik, evident from the cir- 
cumstance that another eminent lawyer prompted 
an invasion on the vested rights of Sngden in one, 
and the most fiivoured, of his preserves. Mr. Duval 
must be charged with at least the attempt to disturb. 
Sngden in his monopoly, and with the intention to 
vex his soul. To an author who had then been 
quietiy in possession of the professional good-will 
for nearly a quarter of a century, it must have been 
annoying, and Duval must have known it Would, 
whether reasonably or not is beside the question, be 
annoying to have a rival author and a rival work 
struggling to gain ascendancy or equality, or at least 
some of that favour which, for so long a period, had 
been eiyoyed by the ** original " author. 

That competition was wanted would hardly be any 
justification in Sugden*s eyes, or indeed in Dnval*s 
mind if he had loved Sugden like a ** verra brither," 
and doubtless the absence of competition, by pro- 
ducing supineness in Sjigden^s labours in successive 
editions made the attempt upon his privileges the 
more annoying. Ko author is more susceptible of 
damage than one who, to extensive practice, adds 
the -exclusive ear of the profession on any particular 
subject. Duval had therefore much to answer for, 
when, in 1831, he sanctioned, if not suggested, the 
appearance of ** A IVeatise on Powers, by Henry 
Chance, Esq.,'^ in opposition to ** A Practical Trea- 
tise of Powers, by Sir Edward Sugden.** Of the 
merits of the rival work this is not the place to speak. 
The result or efiect upon Sugden*s long-established 
work was we think simply nil. So we judge from Mr. 
Chance's work never reaching a second edition, the 
only refiresher being a Supplement published in-lS^l, 
whiLstTHE treatise of powers reached its seventh edi- 
tion in 1845, being the second edition since the rival. 
Perhaps the subject being one not affecting the great 
bulk of the profession, and its being one too recon- 
dite for the general practitioner, thus confining the 
sale of the work to advocates and chamber counsel, 
may be a partial cause for the comparative fiiilnre of 
Mr. Chance's work as a publishing speculation. 
Most lawyers, however, generally desire to see what 
a lawyer so acute as Mr. Chance has to say upon 
any topic within the common range of both treatises, 
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and therefore it is pretty generally referred to by the 
select few, and k well receiyed in court. The book 
is a curiosity in itd way, being most elaborately and 
conyeniently arranged. In short, we do not remem- 
ber to have seen any law treatise in which so much 
trouble has been taken to guide the inquil*er at its 
pages to the particular section he wants. The table 
of cases and table of treatises referred to are sur- 
prising instances of well-directed and useful labour 
not often to be met with. We may mention, obiter^ 
that there is a review of this work in the seventh 
volume of the Law Magazine, which is well worthy 
of a perusal.* 

The antagonism to Sugden which is exhibited in 
every page, whilst making it an excellent corrective 
for any error in that author, renders the book any- 
thing but an independent work on Powsm, and we 
may add such a work has yet to be written. The 
pre&ce to Chance is a spedmeU of sarcastic deference 
4br his great ojpponent, and is, in not a few points, 
successfully so. But all this caused Sugden no 
harm ; his editions appescred whenever he was pleased 
to favour the profession with them, and the failure 
of his antagonist to oust him from his throne gave 
deeper tone to the self-esteem which shone in his 
advertisements to subsequent editions. The revenge 
he took was simply not to notice Choice's work in 
any way, and we believe that not the least reference 
to him or the corrections he invited has ever been 
made. So fiur Duval had fiuled. Sugden was un- 
scathed, and more triumphant than ever. Duval 
died, and no one thought of Powers, but he had left 
a sting behind which should yet reach one at least 
of Sugden's works, and we think vitally and certainly 
on a more important subject than ^* Powers.'^ His 
Vendors and Purchasers had reached its kleyemth 
edition, and apparently, spite of all attempts on the 
part of its author to restrain it. To prevent, he says 

* One hit of the reviewer U bo good that we salijoin it :— 

" The ages or times at which the objecto [of an appofait- 
ment] can take.-^Qae8tion8 on these points may arise as to 
real as well as personal estate. Little in the books appears 
upon the subject. Much must depend npon the nature of 
the property and of the proyision, and upon the wording of 
the power and the context, partijularly the limitation^ in 
default of an appointment" 

To this quotation the -reviewer denies any merit for ori- 
ginality, wickedly asserting that such merit was due to 
another. For in a volume entitled ** Instructions for a 
Polite Gentleman,** he alleges that he finds the foUowfng : — 

" As to the time at which invitations should be accepted. 
— Questions on this point may arise as to evening parties, 
as well as dinner invitations. Little appears in Lord Ches- 
terfield's Letters on the subject Much must depend upon 
the nature of the entertainment expected — ^whether dinner 
or an evening party, and whether a large or a small party, 
and upon the wording of the invitation, and particularly if 
a dance is to follow a dinner. In some cases nice questions 
may arise." 



in one edition, the too frequent recurrence of new 
editions, he has added considerably to the copies 
printed, and hints that the profession must buy all 
these before any further trouble is taken with the 
work. In other words, be the alterations in the law 
what they may, no suitable alterations shall be made 
until all this edition shall be disposed of. And so 
with the tenth edition, ^^ a much larger number of 
copies has been printed than upon any other former 
occasion." Now all this is tyranny, and speaks not 
well or gratefully for the benefits he had received at . 
the hands of his profession, and when to this we add 
that nearly everything that was ancient and useless 
was retained, with the new matter tagged on, audits 
bulk increased in an inconvenient way, we give 
only a faint representation of the infliction which 
monopoly of this subject entailed on the profesaon. . 
Added to this, Sugden was not a safe writer or 
leader upon the subject. His great experience and 
learning brought him, in its pages, into frequent 
contact with judges of probably less experience than 
himself, and whose decisions he did not always 
approve. To place these decisions in their proper 
place, and treat them with the importance the pro- 
fession for whom he wrote was bound to treat them 
was not always agreeable to Sugden, and not unfre- 
quently were cases upon a subject clashing with 
his paragraphs merely appended to a noto of 
cases, with a '' See, &c.,*' instead of displacing his 
paragraph by the introduction of the later and 
binding decisions. All this was extremely unde- 
sirable in a work on such a popular and wide spread- 
ing topic as Vendors and Purchasers, and we think 
we speak the general feeling of the profession at the 
time when we say that the advent of a good work 
on that subject would have been cordially welcomed. 
It was, however, to be long before such an event 
occurred, but as we have said Duval had aimed also 
at the other treatise, though he lived not to see the 
result. 

In 1851, and nearly half a century since Sugden's 
first edition, and in the eleventh edition of its reign 
appeared "'A Compendium of the Law and Practice 
of Vendors and Purchasers,** by Mr. Dart; and in 
the preface we learned that it was upon the ex- 
pressed opinion of Mr. Duval that a treatise of that 
description was wanting, and in his lifetime that the 
work was undertaken. Here is Duval's second 
attack, and now for the result. Did Sugden treat 
this attack with rilent contempt? We think not; 
for although, perhaps, the profession were slow to 
commit themselves to any rival to Sugden, yet his 
publishers soon made him acquainted with the fiut 
that a vigorous opponent was in the field, and one 
whose success already interfered with the time- 
honoured volumes commencing *^ Moral writers 
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insist:" The strength of the attack, became evident 
to all. Here was no mere antagonistic book, break- 
ing' a lance with Sugden at every page, but one 
wntten with independent views , and a sound 
arrangement of the sulyect, — not a mere compiktion 
of cases, but a book written with the endeavour to 
bring cases to illustrate principles^ and not merely to 
furnish tiresome digests of decisions for comparison 
by the reader with what he had in hand. If anything 
proved more conclusively than a rapid sale, the 
goodness of the book, it was the effect produced on 
his opponent Within two months after the first 
appearance of Mr. Dart^ work, the various adver- 
tising media informed the profession that Sir Edward 
Sugden was preparing for publication ** A Concise 
4nd Practical View of the Law of Vendors and Pur- 
chasers," but which was not to form a new edition 
of the large Treatise. And in six months aiter Mr. 
Dart^s advertisement the profession was informed 
that Sir E. Sugden had produced '* A Concise Frtua^ 
tical View," &c., in one thick volume. Here Wat 
evidence, atrong and indisputable, that the author of 
eleven editions, and hitherto without oppodtion, had 
met with a rival too strong to be disregarded, and 
one that must be extinguished if possible. There- 
fore, before ever pen could be put to paper, the new 
work by Sugden .was announced ; and before any- 
thing but mere compilations could ensue, a new book 
of 800 pages, not a new edition, is worked through 
the press. These fii^ts speak for themselves. An 
inferior rival -might have been treat d con- 
temptuously; a mediocre writer might ha/e been 
stopped in his career by the threat of a new edition : 
but when it was felt that neither contempt, nor 
threat, would be of any avail, the expedient of a 
new hook coming, and which did come, in hot haste 
was resorted to. The effect of the new book, which 
was. not to be a new edition, was soon apparent. 
That it interfered sadly with the larger work was a 
matter of course, for who would buy a large work 
and a little one on the same subject by the same 
author? Whether it otherwise succeeded, in a 
publishing point of view, is unknown to us ; but one 
thing is certain, that it did not stop Mr. Dart^s book ; 
the first edition of which, in less than twelve months, 
was exhausted, and a second edition thereof appeared 
early in 185^ 

lliat the second edition warranted, by its care and 
accuracy in treating the new matter, the confidence 
of the profession, we have already stated, and fully 
proved to our own satisfactiop by a frequent reference 
to its pages, as points, or their subject matter, arose. 

We have always considered that this work would 
become a sound and complete text book upon the 
law of sales and purchases, the cases and decisions 
upon which are daily increasing, and we are con- 



firmed in the view we took of the author*s merit by 
the call for a third sdiuqn, which is now in the 
hands of the profession. 

Looking back to see where Sugden is in the race, 
we find f^om the notices which were put forth imme- 
diately that the third edition of Dart's was advertised, 
that there was preparing for immediate publication 
the thirteenth edition (where is the twelfth?) of 
Sugden's Law of Vendors, &c., with important 
additions. And it is intended, says the notice, to 
restore the work to its original character of a 
practical treatise^ whilst, like the laist edition (which 
was not an edition — so said the advertisement), it 
will still be a concise and practical view of the sub- 
ject. Aud further, we are told that the author has 
bestowed great pains on this edition. Whether all 
this fluster and rivalry were worthy of one who has 
attained all that the profession can give him, may be 
doubtful. To our minds it would have been better 
for him to have stopped at his eleventh edition, or 
issued a twelfth, rather than to have destroyed that 
by something which *^ was and is not, and is yet to 
come.** 

On a perusal of Mr. Dart's third edition, we find 
that the same attentive care has been bestowed upon 
the new matter, which earned for him such a sound 
reputation with the former editions. The four years 
which have elapsed since his former edition are 
replete with decisions upon points of sale law, and 
there are some small statutory changes which render 
another edition very dejsirable. The cases added to 
the work are nearly a thousand, as we judge fh>m 
an increase of nine pages to the table of cases. Of 
these cases the greater portion are new ones, and 
from the trials we have made of. the work we think 
every useful case has. been introduced, and such as 
justified any notice in the text have been appro- 
priately mentioned, and, in many cases, their value 
shortly discussed. The introduction of this matter 
appears to cause an addition of 128 pages to the body 
of the work, with eight more pages of index. Alto- 
gether, 140 pages have be^n added ; and looking to 
the great niunber of recent decisions, some of which 
have unsettled the law on their subject matter, we 
think the increase of bulk sufficiently moderate. 
The profession now have in this volume, a complete 
body of well-arranged law upon sales and purchases, 
to which they can resort with facility and fUll confi- 
dence that their course is guided by a complete 
master of the subject. It forms one of the few legal 
text books we have, and there is no other means so 
safe for the student or practitioner to acquire the 
true outline of sale law, with its adequate details, 
tl^an in this work. 

In accordance with our usual practice we present 
an extract from Mr. Dart^s work, by which the 
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reader will, in some degree, be able to form for 
himself a jadgment of the mode in which the author 
has acquitted himself in his undertaking. We 
haye found some difficulty in giving preference to 
the subject, as the work contains so many topics of 
importance to the practitioner, but after some 
hesitation we haye fixed upon that portion (pp. 400 
—403) which treats of the difficulties which are 
experienced in making out a title when there is a 
charge of debts in the will of a deceased owner. 
We haye not inserted Mr. Dart^s authorities for 
which the reader must have recourse to the 
work itself, where they are fully stated in the foot 
notes. 

*^ DiffieuUies in maJdng a title when (here is a testa^' 
mentary charge of debts, — ^In close connection with, 
or rather forming part of, our present subject, are 
certain points which at present are exciting much 
attention in the profession ; with reference to the 
question as to who are the parties with whom a 
purchaser may safely deal or land which is or has 
been subject to a testaihentary charge of debts. 

^* Charge^ how created,-— We may premise that such 
a charge is created by not only a direct expression 
of intention to that efiect, but even a mere direction 
that the debts shall be paid ; and the result is the 
same although a time be fixed for their payilient ; 
but a direction that the debts shall <be paid by the 
executors is insufficient to create the charge, imless 
the executors be also devisees of the land. 

^^ Executors can seUj when. — Where, instead of a 

mere charge, the testator, either in express terms or 

by equivalent expressions, directs the land to be 

sold in order that the proceeds of sale may be 

applied in the payment of debts only, or debts and 

legacies, or may form a general fund with the 

moneys arising firom the conversion of the personal 

estate, and ho person is named to carry his wishes 

in this respect into effect, and the land itself is not 

devised upon trusts, the executors seem to be the 

proper parties to sell and give receipts for the 

purchase-money ; and they can make a good title 

even to the legal estate. So, where there is a mere 

charge of debts— either by express words of charge 

or by virtue of a general direction that the debts 

shall be paid — and, subject thereto, the land is so 

limited by the will as to preclude the. possibility 

or reasonable probability of any sale being effected 

except by means of a power in the executors, the 

executors seem to take in equity an implied power 

to sell and give receipts : — ^for otherwise the charge 

of debts would be equivalent to a direction by the 

testator to institute a Chancery suit ; and the rule, 

of course, ought to be the same at law as in equity ; 

though whether such would be held to be the case 

seems open to doubt. 



" Devisees in tnutj seU^ when, — If, however, the 
land is devised to trustees, even upon trusts not in 
terms connected with the payment of debts, and the 
will contains a general direction to sell for payment 
of debts, &c., or a general charge of debts, the 
devisees are apparently the proper parties to sell 
and give receipts : — for the testator has constituted 
them the fiduciary owners of the land for the pur- 
poses pf his will ; and the implied trust for sale may 
well be read as ingrafted on the expressed trusts. 

^* Whether heneficial devisee^ subject to charge^ can 
sell. — ^But the point of greatest difficulty and impor- 
tance is that. which arises when a will contains a 
charge of debts, and a devise of the land to A. B. 
in fee beneficially :— A. B. not being the executor. 
In such cases it has been the practice to accept 
titles from the devisee alone, without requiring 
evidence of the debts having been paid, or causing 
the executors to concur in the conveyance. Recent 
decisions, however (Robinson v. Lowater, 17 Beav. 
592: 5De G. M. and G. 272; Wrigley v. Sykes, 
20 Jur. 78), tend to raise a very serious question as 
to whether this practice has not been erroneous, 
and as to whether the sale should not have been by 
the executors, or at any rate with their concurrence ; 
even the efficacy of such concurrence is doubted by 
many practitioners, upon the ground that the power 
of the executors to sell, if it exists, is a eoUataral 
power, and is incapable of being released. On the 
other hand, it has been decided at law, that as 
against the heir — and his case seems undistinguish- 
able firom that of a devisee — the executors have no 
power of sale : and the preponderance of authority 
in equity seems to point to the conclusion, that the 
owner of the estate is the person whose duty it is to 
proceed to a sale, if a sale be necessary. 

" Practical difficulties arising from the decisions,—!!! 
this state of the authorities it is impossible to lay 
down with confidence any rule of practice for the 
cases referred to in the last preceding paragraph. 
It seems, however, reasonably clear that as matter* 
stand at present, a purchaser fix>m the devisee or 
the devisee's alienee, cannot safely complete without 
either satisfying himself that all debts have been 
paid, or requiring the executors to authorise the 
proposed payment of the purchase-money to the 
vendor. As already intimated, it is not pertectly 
clesff that the latter plan is sufficient to perfect the 
title; but there seem to be strong grounds for 
believing that such a title would be supported if the 
case came before the -court; and that it would be 
held that the executor is competent to bind all 
parties claiiping in respect of a right to have moneys 
raised out of the land, which, if so raised, would 
have to pass through his hands for adnnnistration 
purposes : the pomt in fiwt seems to have been in 
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effect decided by a case already referred to; and 
which, even if not altogether satis&ctory in itself— 
and it is to the author's knowledge disapproved of 
by at least one very eminent conyeyancer-^is yet 
of great importance, on the present question, by 
reason of its having been decided by the same 
learned judge whose decisions in Robinson v. 
Lowater, and Wrigley v. Sykes, have given rise to 
the existing difficulty. It must however be borne 
in mind, that in all cases where the legal title depends 
or may eventually, depend, upon « the implying or 
not implying a legal power^ the question is puaely 
a legal one ; and consequently the validity of the 
title will or may have to be decided in ejectment. 
The decisions of courts of law, therefore, must 
ultimately prevail on this question. And until it 
shall have been settled, by a satis&ctory decision of 
a court of law, whether, under any given state of 
circumstances, a legal power does or does not exist, 
a title dependant upon the existence or non-existence 
of such a power will not be safe." 

In a note to a subsequent page (p. 476) Mr. Dart 
resumes tlie subject thus : — ^^ Sinc€ the observations 
in pp. 400 etseq, were in 'print, the author has been 
favoured with the following remarks by Mr. Hayes, 
upon the effect of the recent decisions ^ and which, 
by his permbsion, are here inserted by way of note 
to p. 403 : they have also been submitted to and 
approved of by Mr. Christie : — '* Down to a late 
period, it was undoubtedly the understanding of 
conveyancers — (and this, statement is not made 
unadvisedly)— that if the ownership or dominion, 
by whatever means acquired, was vested in A., 
subject to a general charge of debts and legacies (as 
distinguished from a trust for payment of debts and 
legacies), at whatever period created, a purchaser 
from A. was within the protection of the rule which 
exonerates purchasers from seeing to the application 
of the purchase -money ; so that if^ for example, 
the land was simply charged with debts and legacies, 
and so charged, devised to A. in fee, beneficially, 
and A. nrade an antenuptial, or even a voluntary 
acttlemeut, with power of sale in trustees, who sold 
to B., the benefit of the rule extended itself to B. 
Nor was it considered at all material whether A. or 
a stranger was named as executor. As a very great 
number ot tjtles must have been accepted upon this 
undcrstauUi ng, there would appear to be some 
danger in judicially countenancing a different doc- * ! 
trine. Upon a |K)int so important to purchasers, 
and of such frequent occurrence, it is most desirable 
th j.t the law should be clear ; and it is much to be 
regretted that the modern decisions should have 
involved it in considerable uncertainty. That 
uncertainty may be traced to the case of Shaw v. 
Borrer ; for before that decision there was pcrhap.^ 



hardly any point in respect of which the practice 
of conveyancers was better settled. There is not 
any valid reason for indulging, as regards these 
points, in any greater laxity of construction and 
implication than is admissible in regard to instru- 
ments generally : and much of the difficulty which 
has arisen would probably have been prevented, 
and may now be best remedied, by a simple ad- 
herence to established rules of construction. No 
arguments of convenience can warrant a violation of 
those rules. The whole subject requires to be 
carefully reviewed, and settled upon broad and clear 
principles, which (as in the instance of the separate- 
estate doctrine) can alone avert a large amount of 
litigation.** 

** The above remarks must, necessarily, be cuii - 
sidered by the profession as of very high authority ; 
and it is with much hesitation that the author avows 
his inability- to adopt them in their fall extent. In 
the cases supposed, the liability of the land to the 
payment of debts and legacies is treated merely as a 
char gey as distinguished from a trust; and the claim 
to exemption is considered by Mr. Hayes to depend, 
not, as in the cases of purchases from trustees 
(jtuprhy p. 384, et seq.)y upon any presumed vitention 
in the testator, but on a general rule of equity, 
which, whenever the laud is actually sold to a 
money vendee, steps in, and shifts the incumbrances 
from the land to the mjney (se;: a very reoent case 
of Eidsforth V. Armstead, 26 L. T. 323, V.-C. AV.). 
Now this seems not unreasonable wlicncver there is 
nothing in the circumstances of the sale to preclude 
the notion that the money will (if necessary) be 
applied in discharge of incumbrances ; but it appears 
tq the author — and he has reason to believe that 
several conveyancers of considerable experience are 
inclined to adopt the same view — that where the 
attendant circumstances either absolutely preclude, 
or even strongly negative such a supposition, the 
purchaser*s situation cannot be considered a safe one. 
liuying with notice of the actual or probable 
existence of incumbrances, his right to hold the land 
unincumbered must — unless there be some magic in 
a charge of debts— depend upon the equitable pre- 
sumption that his purchase-money will, if necessary, 
be duly applied in their discharge ; and that it is 
practically impossible for him to see to such applica- 
tion. If, however, he pays his money under cir- 
cumstances which would, in tlie opinion of a court 
of equity, fix him with actual notice that no part of 
it will in fact be so applied, whether the necessity 
for such application do or do not exist, his claim of 
exemption from liability appears to res't on an un- 
satisfactory foundation.** 
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PUBLIC AND PRIVATE STATUTES. 



Wb have before (vol. 2, pp. 850, 851, and lee vol. 
1, p. 808), inaerted tome remarks upon the dittinc- 
tion between public and private acts of Parliament 
(and see yoI. 1, p. 206 as the con8tnicti<m of private 
acts of Parliament), and we now draw attention 
to a decision showiik^ the importance 'of a right 
understanding of such distinction. Our readers are 
aware that by the 5 & 6 Vic. e. 97 (see vol. 1, p. 
808) a period of two years is given for the bringing 
of actions for anything done under the authority of 
acts of a ^^ public-local-personal,'* or *M6cal-per- 
sonal** nature. A question arose in the case of 
Shepherd v. Sharp (in error 27 Law Hm. Rep. 274) 
whether the Ramsgate Harbour Acts, the 82 Geo. 
8, c. Ixxiv, and 55 Geo. 8, e. Izxxiv, were acts of 
such a nature, and they were held to be such, 
affirming the decision of the court below as stated 
1 Law Chron. pp. 808, 809. Mr. Justice Coleridge 
in delivering his judgment said : ^* This case arises 
upon a demurrer to the replication to the fourth 
plea. This plea relies on the six months* limitation 
imposed by the Ramsgate HArbour Acts, the 32 Geo. 
8, and the 55 Geo. 8. The replication answers this 
by the 5 & 6 Vic. c. 97, s 5, by which, it is said, this 
limitation has been repealed, and one of two years 
substituted for it. Whether this latter stotute has 
' such operation depends on whether either of the 
former statutes is sn act of Parliament conmionly 
called public, local and personal, or local and 
personal, or is an act of a local and personal nature, 
if the operation of the section is confined to such. 
The 82nd Geo. 8 was passed before either of the 
resolutions of the H. of L. or of the H. of C, under 
which the division of the statutes now observed was 
made by the Queen's printers, and was, therefore, 
not one of the acts commonly called public, local 
and personal, or local and personal. At the time of 
its being so passed, no acts were commonly so 
called: the statutes were only divided into public 
and private, and general and special. The 55th 
Geo. 8, passed after the resolutions came into 
operation, was printed among the local and personal 
acts that were declared public, that is to say, among 
those which are lopal and personal, and contained a 
clause, enacting that they are to be deemed and 
taken a^ public, by virtue of which clause alone the 
judges are bound to take notice of them, without 
being specially pleaded ; and the 5 & 6 Vic. c. 97, 
distinguishes between statutes conunonly called 
public, local and pertonal, and local and personal, 
and those which are of a local and personal nature ; 
and it is to be determined by the court, and not by 
a jury, whether any particular statute is commonly 



so called, which of itself would seem to be a matter 
of fact. There seems no better ground on which 
this is to be decided than by reference to the sUtute* 
book itself. If we find it so printed under the 
directions of the legislature, we have the best ground 
for saying it is commonly so called; and this appears 
more proper with reference to the 5 & 6 Vic. c. 97, 
s. 5, which, as to th^ point, is clearly framed witb 
reference to the resolutions and the divisions of the 
statute in the statute-book thereby orderei. -The 
question, however, depends on whether the 82 Geo. 
8, c. 74, is an act of a local and personal nature, for 
these words in the 5 & 6 Vict ar^ clearly intended 
to embrace statutes which are of that charscter, 
though passed before the resolutions were made ; 
and the plea having alleged that the action was 
commenced and prosecuted for things done under 
both the acts, or one of them, and the replication 
not distingui^ing between the two, but relying 
on the 5 & 6 Vic. c. 97, as having repealed the 
limitation clauses in both, it is necessary for. the 
plaintiff to sustain it as to both. It appears to ua, 
however, that the statute is in its nature local and 
personal; its object is local, the improvements of 
one spedfied harbour ; cleansing and amending one 
specified haven ; the duties of the fimctionaries to 
be employed under it are to be performed- within 
certain local and specified limits ; and it affeote only 
certain specified classes of her Majesty^s subjects, 
not all, but those named alone, being part only, 
those who may navigate their vesseb firon^ to, or by 
a certain specified harbour. That this limited class 
may be numerous, or the interests of the individuals 
important, will not alter the nature of the act which 
affects them. In Richards v. Eastoe (15 M. and 
W. 244), the 14 Geo. 8, c. 78 (the Metropolitan 
Buildings Act), was held to be local and personal in 
its nature, and yet the number (^persons and the 
magnitude of the interests affected by it very for 
exceeded those affected by the statute now under 
consideration. Our attention was drawn, in the 
course of the argument, to the statutes respecting 
the construction of harbours of refuge and other 
public works on the part of the Government. Such 
cases are clearly distingpiishable, for the Government 
interferesonbehalf of all the liege subjects, and in 
these all the liege subjecU are concerned. In 
Barnard v. Cox (9 Q. B. 617), the metropolitan 
police acts were held not to be local and. personal in 
their nature, and the correctness of this dccinon was 
questioned in Richards v. Eastoe. It is not necessary 
tor us to consider whether that case was rightly 
decided, as it may be distinguished on the ground 
already stated, namely, by reason of the public 
character which attaches to the administration of 
criminal justice, which concerns all the liege subjects. 
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and especially appUes to all who at any time may be 
within the limits. On these grounds we think the 
judgment of the court below ought to be affirmed.** 



BILLS OF SALE-^REGISTRATION. 



Trade ficturea-^Martgage of freehold (i Chron. 
64, 136, 196, 271, 280, 440 ; 2 Id.)— Assignment of 
Machinery Jixed to a mUl, and further charge of equity 
of rtdemption in the mill — Waterfall v. PenisUme^ 
(Week. Rep. 1866-6, p. 726).— Any settled point on 
the construction of the act for the registry of bills 
of sale, must be acceptable to the practitioner, and 
we therefore call attention to a recent decision of 
the Court of Queen's Bench, as to the application of 
the statute to trade fixtures, as to which, see also 
2 Chron. pp. 383, 384. The decision was in effect 
Ihat machines fixed to a mill for the more con- 
venient use thereof, and not for the permanent 
improvement of the mill, are personal chattels 
wiUiin the meaning of the Bills of Sale Registration 
Act. The circumstances of the case of Waterfall v. 
Penistone (27 Law IHm. Rep. 262 ; Week. Rep. 
1866-6, p. 726) were shortly these. A trader, after 
mortgaging the fireehold of a paper mill to A., 
brought certain machinery in the nature of trade 
fixtuTM on the mill, to which he affixed the greater 
part of the machinery by screws and nuts ; and he 
then, in consideration of an advance of money by 
B., executed to the latter an assignment of the 
machinery so brought on the premises ; and also, 
by another part of the same instrument, charged as 
• further security his equity of redemption in the 
freehold. It was held, that this instrument was a 
bill of sale of personal chattels within 17 & 18 Vic. 
c. 36, and that as it had not been registered under 
that statute it was void as against the trader's assig- 
nees in bankruptcy. It was also held, that the 
trade fixtures so brought on the premises did not 
pass to A., the mortgagee of the freehold. In de- 
livering judgment Mr. Justice I^le said : ** In this 
case the plaintiffs claimed certain mftchinery assigned 
to the defendant by the bankrupt by indenture, 
dated the 14th of August, 1864, on the ground that 
it was a bill of sale within l7 & 18 Vie. c. 36, and 
had not been enrolled ; and as it purports to be in 
terms a bill of sale, the plaintiffs must succeed, 
unless the defendant brings himself within some 
exception. Accordingly, he lias contended that the 
machinery and other things comprised in this deed 
were not personal chattels within the meaning of 
the statute, being fixed as fixtures annexed to the 
freehold, and passing therewith. But it appears to 
us that although they were in one sense fixtures, 
being affixed to the soil, yet they were within the 



statute . which, by section 7, interprets personal 
chattels to mean fixtures capable of complete trans- 
fer by delivery. It appears by the case that these 
were machines affixed only for Uie purposes of trade, 
and therefore trade fixtures; and the bill of sale 
to the defendant, under which he makes title, treats 
them as machinery of which the bankrupt had a 
right of sale distinct from the land. In Hellawell 
V. Eastwood (6 Exch. 296), the question whether 
the trading machinery there described, which was 
annexed to the soil, was liable to be distrained, was 
answered in the affirmative, <m the ground that the 
purpose of the annexation was not the permanent 
improvement of the holding, but the more complete 
use temporarily of the machinery, which was a 
chattel ; and that the intention of the party in the 
annexation was material \fi be considered for de- 
ciding whether it became parcel of the realty. 
According to that decision, we hold this machinery 
to have been a personal chattel within the statute, 
notwithstanding Uie annexation to the soil. It was 
iurther contended for the defendant, that as the 
land with the machinery then thereon had been 
mortgaged by the bankrupt in February, 1847, and 
a further charge of the same premises with the 
machinery then thereon had been made by the 
bankrupt in November, 1860 ; and as by deed of 
the 14th of September, 1853, the bankrupt had 
charged his equity of redemption in the premises 
and in the machinery, and certain other machinery 
then erected thereon, as a security to the defen- 
dant ; and by the deed of August, 1854, had assigned 
the machinery then on the premises,, being that now 
in question, to the defendant to secure a further 
advance of j£600 made by him; and ^ had further 
charged his equity of redemption in the premises 
before charged to the defendant to secure this £600 ; 
therefore, the result of the whole transaction was 
equivalent to a mortgage of the premises with the 
machinery in question then being thereon to the 
defendant; and so the deed was not a bill of sale 
according to the decision of Wood, Y. C, in Mather 
V. Fraser, (2 Chron. 383), in which it was held that 
a mortgage of land, with the machinery thereon, 
was not 4 bill of sale of the machinery within the 
statute. With that decision we agree ; but we 
think it does not apply to the indenture of the 
14th August, 1854, which first created a primary 
charge on the machinery, now in question, distinct 
from the land by way of bill of sale ; and afterwards 
created a separate secondary charge on the equity 
of redemption by another part of the same instru- 
ment. It was further suggested that this raachir^^ry 
might have passed to the mortgagee of the freeuold 
as parcel thereof, though annexed after the mort- 
gage, but the tenor of the instrument shows that 
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the parties did not so intend ; and the trade fixtures 
as above described would not by subsequent annexa- 
tion become parcel of the freehold, according to 
Hellawell ▼. Eastwood aboye cited. Our judgment, 
therefore, is for the plaintiffs." 



MERCANTILE LAW AMENDMENT ACT. 



The act passed in the last Session (the 1 9 & 20 Vict, 
cap. 97) called " An Act to Amexid the Laws of 
England and Ireland affecting Trade and Commerce,** 
contains several provisions of importance to the 
practising lawyer, particularly in relation to the 
title to goods under an execution, the specific 
delivery of goods, the consideration for a guarantee, 
guarantees to firms, a surety*s right to the securities 
held by the creditor, written acceptances to bOls, 
what are *^ inland " bills, repairs of ships, limitation 
of actions for. *^ merchants* accounts,** creditors 
absence abroad or imprisonment not to give further 
time for suing, statute of limitations as to joint 
debtors, and part payment by one contractor not to 
prevent statute of limitations from operating. It 
will be seen by the above statement that the act is 
one with which practitioners and students must 
make themselves familiar. The object of the act is 
to amend the law bf England and Ireland, so as to 
assimilate it in some respects to the law of Scotland, 
and may be regarded as an instalment of the larger 
scheme which has been proposed for this purpose. 
No period being limited by the act for its coming 
into operation, it took effect fh>m the 29th ultimo^ 
when it received the royal assent. The judicial 
construction put upon a portion of the 4th section 
in the Statute of Frauds, to the effect that the 
consideration for a promiu to answer for the debt of 
another must appear expressly or by necessary 
inference from the writing itself^ is no longer law, 
it being enacted by the 3rd section of the act now 
under review, that no such promise shall be deemed 
invalid by reason only that the consideration does 
not appear in writing. Henceforth, therefore, the 
consideration, where put in issue, may be shewn by 
extrinsic evidence, whether verbal or written ; but 
if the consideration is stated on the face of the 
document, and is clearly insufficient — e. g. a past 
consideration not moving at the request of the 
defendant — ^it cannot be remedied by parol evidence, 
as there is nothing in the act to repeal the rule 
which excludes such evidence when tendered in 
contradiction to a written document. Any ambi- 
guity, however, in the statement of the consideration 
may be explained by parol evidence (see notes to 
fiirkmyr v. Darnell, 1 Smith's L. C. 224, 229). 
No guarantee mafie to or for a firm is to be binding 
in respect of anything done or omitted to be done 



after a change has taken place in one or more of 
the persons constituting the firm, unless the inten- 
tion of the parties, that the guMwitee should con* 
tinue to be binding notwithstanding such change, 
appear either by express stipulation, or by necessary 
implication from the nature of the firm, or otherwise 
(sec. 4). The course of decisions had in effect 
established the rule which is thus enunciated by 
the legislature (see Mills v. The Guardians of 
Alderbury Union, 3 Exch. 690; Bells^ v. Ebsworth, 
3 Camp. 62; Wright v. Russell, 3 Wils. 530; 
and Barclay v. Lucas, 3 Dougl. 321, where the 
intention appeared in favour of a continuing obliga^ 
tion ; but this case has been questioned : see 
Weston V. Barton, 4 Taunt. 681). If a note be 
given to a firm *^or order** as a security, it is a 
security for advances after a change in the' firm 
(Pease v. Hirst, 10 B. and Cr. 122). A surety 
discharging the liability of the principad is entitled 
to an assignment of all securities for the debt held 
by the creditor, and they shall not be deemed to 
have been satisfied by the payment of the debt ; 
and the surety thereupon stands in the place of the 
creditor as regards such securities, except that he 
cannot recover against a co-surety more than his 
just proportion of the debt (sec. 6). This clause 
affords another instance of the conversion of eqiu- 
table into legal rights (see Parsons v. Briddock, 
2 Vern. 208 ; Wright v. Morley, 11 Ves. 12 ; and 
Harrison v. Glossop, 3 V. and B. 135). At common 
law, goods and chattels were bound by a writ of execu- 
tion from the time of its teste ; but by stat. 29 Car. 
2, c. 3, they were to be bound only from the time 
of its delivery to the sheriff. This statute, however, 
was intended only to protect purchasers from any 
injury which might arise to them from the relation 
which writs had to their teste; and therefore, aa 
far as relates to the party himself, and to all others 
but purchasers for a valuable consideration, writa of 
execution bind goods from the time of their teste ; 
(1 Saund. 219 f ; Ranken v. Harwood, 10 Jur. 794) ; 
and it is now enacted, that no writ of execution or 
attachment against goods shall prejudice the title to 
such goods acquired by any person bon^ fde and 
for a valuable consideration before the actual seizure 
or attachment, provided that he had not when he 
acquired such tide notice that any writ by which 
the goods might be seized or attached had been 
delivered to and remained unexecuted in the hands 
of the sheriff (sec. 1). Provision is made for 
enforcing the specific delivery of goods in actions 
for the non-delivery of them (sec. 2). No accept- 
ance of any bill of exchange made after the dlst 
December, 1856, is to charge any person, unless it 
be in writing, on the bill, or, if more than one part 
of the bill, on one of the parts, and signed by the 
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acceptor, or some one duly authorised by him 
(see. 6). This is an extension of the stat. 1 & 2 Geo. 
4, c. 78, s. 2, to foreign bills. Under that statute a 
bill drawn in one part of the United Kingdom, as 
England, Scotland, or Ireland, payable in another 
part, was not an inland bill ; but now every bill or 
note drawn in any part of the United Kingdom, 
and payable in or drawn upon any person resident 
in any part thereof, is an inland bill or note. The 
stamp duty, however, is to be the same as before 
(sec. 7). In relation to the rights and remedies of 
persons having claims for repairs done or supplies 
famished to ships, every port within the United 
Kingdom, the islands of Man, Guernsey, Jersey, 
Aldemey, and Sark, and the acyacent islands, 
being part of the Queen^s dominions, shall be 
deemed a home port (sec. 8). 

The statute has several provisions affecting the 
existing statutes of limitation. Thus, actions of 
occottiU, and for not accounting, between merchant 
and merchant^ are to be brought within six years ; 
or if the cause of action has already arisen, then 
within six years after the passing of the act (sec. 9). 
This takes away the exception in the stat. 21 Jac. 1, 
c. 16, 8. 3, of ^^ such accounts as concern the trade 
of merchandise between merchant and merchant, 
their factors or servants.'^ Absence beyond seas or 
imprisonment of a creditor is not to entitle him to 
additional time for the purpose of suing, beyond 
the periods fixed by the following statutes: — 21 
Jac. 1, c. 16, s. 3 ; 4 Ann. c. 16, s. 17 ; 53 Geo. 3, 
c. 127, s. 6 ; 3 & 4 WUl. 4, c. 27, ss. 40—42 i 
3 & 4 Will. 4, c. 42, s. 3 ; and the 16 & 17 Vic. c. 
113, 8. 20 (Irish Common-law Procedure Act). 
Nor is the fact of one or more joint debtors being 
beyond seas to entitle the creditor to additional time 
as against the others ; but a judgmeut recovered 
against those in this country is not to be a bar to an 
action brought after their return against those who 
were abroad when the cause of action accrued 
(sees. 10, 11). This provision for the case of one 
of several debtors being abroad sweeps away the 
decision m Fannin v. Anderson (7 Q. B. 811), and 
prevents the creditor from being affected in such 
case by the doctrine laid down in King v. Hoare 
(13 M. and W. 494). With regard to the definition 
of the term ^^beyonl seas,'' it is enacted, that "no 
part of the United Kingdom of Great Britain and 
Ireland, nor the islands of Man, Guernsey, Jersey, 
Aldemey, and Sark, nor any islands adjacent to 
any of them, being part of the dominions of her 
Majesty, shall be deemed to be beyond seas within 
the meaning of the 4 & 5 Ann. c. 16, or of this act" 
(sec. 12). It had been decided in LaneV. Bennett 
(1 M. and W. 70) that Ireland was a place beyond 
seas within the mcanmg of the stat. 4 Ann. c. 16, 



notmthstanding the act of union and the stat. 3 & 4 
Will. 4, c. 42, s. 7. The latter section contains a 
similar negative definition of " beyond seas " within 
the meaning of the statutes of James I and Will. IT. 
The acknowUdymentf to take a case out of the stat. 
21 Jac 1, c. 16, was required to be signed by the 
" party chargeable thereby,*^ (9 Geo. 4, c. 14, s. 1 ; 
16 & 17 Vic. c. 113, ss. 24, 27), and the signature of 
an agent was insufllcient; (Hyde v. Johnson, 2 
Bing. N. C. 778) ; but now it may be signed by a 
duly authorised agent (sec. 13). Fart payment by 
a co-contractor is no longer to have the effect of 
taking the case out of the Statute of Limitations as 
against t]ie others (sec. 14). 

We now give the provisions of the act in exteiuo, 
in order that our readers may give it the considera- 
tion and study which it deserves, on account of the 
many provisions therein modifying the Un* on various 
matters : — 

Sect. I. Persons acquiring title to goods be/ore they 
have been seized or attached under a writ against the 
seller protected.-^Vlo writ of fieri facias or other writ 
of execution, and no writ of attachment against the 
goods of a debtor, shall pr^udice the title to such 
goods acquired by any person bon& fide and for a 
valuable consideration before the actual seizure or 
attachment thereof by virtue of such writ ; provided 
such person had not, at the time when he acquired 
such title, notice that such writ, or any other writ by 
virtue of which the goods of such owner might be 
seized or attached, had been delivered to, and remain 
unexecuted in, the hands of the sheriff, under-sheriff, 
or coroner. 

Sec. II. Specific dtlioery of goods sold. — In all ac- 
tions and suits in any of the superior courts of com- 
mon law at Westminster or Dublin, or in any court 
of record in England, Wales, or Ireland, for breach 
of contract to deliver specific goods for a price in 
money, on the application of the plaintiff, and by leave 
of the judge before whom the cause is tried, the jury 
shall, if they find the plaintiff entitled to recover, find 
by their verdict what are the goods in respect of the 
non- delivery of which the plaintiff is entitled' to 
recover, and which remain undelivered ; what (if 
any) is the sum the plaintiff would have been liable to 
pay for the delivery thereof; what damages (if any) 
the plaintiff would have pustiuned if the goods should 
be delivered under execution, as hereinafter men- 
tioned, and what damages if not so delivered ; and 
thereupon, if judgment shall be given for the plain- 
tiff, the court or any judge thereof, at their or his 
discretion, on the application of the plaintiff, shall 
have power to order execution to issue for the de- 
livery, on payment of such sum (if any) as shall have 
been found to be payable by the plaintiff as aforesaid 
of the said goods, without giving the defendant the 
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option of retaining the same upon paying the da- 
mages assessed ; and such writ of execution may be 
for the delivery of such goods ; and if such goods so 
ordered to be delivered, or any part thereof, cannot 
be found, and unless the court, or such judge or baron 
as aforesaid, shall otherwise order, the sheriff or 
other officer of such court of record shall distrain 
the defendant by all his lands and chattels in the 
said sheriff's bailiwick, or within the jurisdiction of 
such other court of record, till the defendant deliver 
such goods, or, at the option of the plaintiff, cause to 
be made of the defendant's goods the assessed value 
or damages, or a due proportion thereof; provided 
that the plaintiff shall, either by the same or a sepa- 
rate writ of execution, be entitled to have made of 
the defendant's goods the damages, costs, and in- 
terest in such action or suit. 

Sec. IU: Consideration for guarantee need not 
appear by writing, — ^No special promise to be made 
by any person after the passing of this act to answer 
for the debt, default or miscarriage of another 
person, being in writing, and signed by the party to 
be charged therewith or some other person by him 
thereunto lawfully authorised, shall be deemed 
invalid to support an action, suit, or other proceed- 
ing, to charge the person by whom such promise 
shall have been made, by reason only that the con- 
sideration for such promise does not appear in 
writing, or by necessary inference from a written 
document. 

Sec. IV. Guarantee to or for a firm to cease upon 
a change in the firm except in special cases, — ^N6 pro- 
mise to answer for the debt, default or miscarriage 
of another made to a firm consisting of two or more 
persons, or to a single person trading under the 
name of a firm, and no promise to answer for the 
debt, default or miscarriage of a firm consisting of 
two or more persons, or of a single person trading 
under the name of a firm, shall be binding on the 
person making such promise in respect of anything 
done or omitted to be done after a change shall 
have taken plaoe in any one or more of the persons 
constituting the firm, or in the person trading under 
the name of a firm, unless the intention of the 
parties, that such promise shall continue to be 
binding notwithstanding such change, shall appear 
either by express stipulation or by necessary impli- 
cation from the nature of the firm or otherwise. ' 

Sfc. v. a surety who discharges the UahUity to be 
entitled to assignment of all securities held by the cre- 
ditor, — Every person who, being surety for the 
debt or duty of another, or being liable with another 
for any debt or duty, shall pay such debt or perform 
such duty, shall be entitled to have assigned to him, 
or to a trustee for him, every judgment, specialty or 
other security which shall be held by the creditor in 



respect of such debt or duty, whether such judgment 
specialty or other security, shall or shall not be 
deemed at law to have been satisfied by the payment 
of the debt or performance of the duty, and such 
person shall be entitled to stand in the place of the 
creditor, and to use all the remedies, and if need be, 
and upon a proper indemnity, to use the name of 
the creditor, in any action or other proceediug, at 
law or in equity, in order to obtain from th^ prin- 
cipal debtor, or any co-surety, co-contractor or 
co-debtor, as the case may be, indemnification 
for the advances made and loss sustained by 
the person who shall have so 'paid such debt or 
performed such duty, and such payment or per- 
formance so made by such surety, shall not be 
pleadable in bar of any such action or other pro- 
ceeding by him ; provided always, that no co-surety, 
co-contractor, or co-debtor shall be entitled to 
recover firom any other co-surety, co-contractor, or 
co-debtor, by the means aforesaid, more than the 
just proportion to which, as between those parties 
themselves, such last-mentioned person shall be 
justiy liable. 

Sec. VI. Acceptance of a bill inland or foreign to 
be in writing on it, and signed by Uie acceptor or his 
agent. — No acceptance of any bill of exchange, 
whether inland or foreign, made after the- thirty- 
first day of December 1856, shall be sufficient to 
bind or charge any person, unless the same be in 
writing on such UU, or if there be more than one 
part of such bill, on one of the said parts, and signed 
by the acceptor or some person didy authorised by 
him. 

Sec. VII. What are to be deemed " inland 6»tt»."— 
Every bill of exchange or promissory note drawn or 
made in any part of the United Kingdom of Great 
Britain and Ireland, the Islands of Man, Guernsey, 
Jersey, Aldemey, and Sark, and the islands ad- 
jacent to any of them, being part of the dominions of 
her Majesty, and made payable in or drawn upon 
any person resident in any part of the said United 
Kingdom or islands, shall be deemed to be an inland 
bill; but nothing therein contained shall alter or 
affect the stamp duty, if any, which, but for this 
enactment, would be payable in respect of any such 
bill or note. 

Sec. VIII. With reference to the repairs of ships, 
every port within the United Kingdom, ^c, a home 
port, — In relation to the rights and .remedies of 
persons having claims for repairs done to, or sup- 
plies furnished to or for, ships, every port within 
the United Kingdom of Great Britain and Ireland, 
the Islands of Man, Guernsey, Jersey, Aldemey, 
and Sark, and the islands adjacent to any of them, 
being part of the dominions of her Migesjty, shall be 
deemed a home port. 
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Sic. IX. Limitatum ofactionMfor ^^merchanVs aC' 
coimii.** — All actions of account or for not accounting, 
and soita for such accounta, as concern the trade of 
merchandise between merchant and merchant, their 
fiKtors or serranta, shall he commenced and sued 
within tax years after the cause of such actions or 
suits, or when such cause has already arisen then 
within six years after the passing of this act ; and no 
claim in respect of a matter which arose more than 
six years before the commencement of such action 
or suit, shaU be enforceable by action or suit by rea- 
son only of some other matter or claim comprised 
in the same account haying arisen within six years 
next before the commencement ot such action 
or suit 

Skc. X. Absence beyond seas or imprisonment of a 
creditor not to be a disability, — No person or persons 
who shall be entitied to any action or suit with res- 
pect to which the period of limitation within which 
the same shall be brought is affixed by the act of 
the twenty -first year of the reign of King James the 
First, chapter sixteen, section three, or by the act of 
the fourth year of the reign of Queen Anne, chapter 
sixteen, section seventeen, or by the act of the fifty- 
third year of the reign of King Geoige the Third, 
chapter one hundred and twenty-seven section five, 
or by the acts of the third and fourth years of the 
reign of King ^illiam the Fourth, chapter twenty- 
seven, sections forty, forty one, and forty two, and 
chapter forty-two, section three, or by the act of the 
sixteenth and seventeenth^ years of the reign of her 
present Mi^esty, chapter one hundred and thirteen, 
section twenty, shall be entitied to any time within 
which to commence and sue such action or suit 
beyond the period so fixed for the same by the 
enactments aforesaid, by reason only of such person, 
or some one or more of such persons, being at the 
time of such cause of action or suit accrued beyond 
the seas, or in the cases in which by virtue of any 
of the aforesaid enactments imprisonment is now a 
disability, by reason of such person or some one or 
more of such persons being imprisoned at the time 
of such cause of action or suit accrued. 

Sbc. XI. Period of limitation to run as to joint 
debtors in the kingdom^ tkough some are beyond seas ; 
judgment recovered againt joint debtors in the kingdom 
to be no bar to proceeding against others beyond seas 
after their return. — Where such cause of action or 
suit with respect to which the- period of limitation is 
fixed by the enactments aforesaid or any of them 
lies against two or more joint debtors, the person or 
persons who shall be entitied to the same shall not 
be entitled to any. time within which to commence 
and sue any such action or suit againsl any one or 
more of such joint debtors who shall not be beyond 
the seas at the time such cause of action or suit ac- 



crued,' by reason only that some other one or more 
of such joint debtors was or were at the time such 
cause of action accrued beyond the seas, and such 
person or persons so entitied as aforesaid shall not 
be barred from commencing and suing any action or 
suit against the joint debtor or joint debtors who 
was or were beyond seas at the time the cause of 
action or suit accrued after his or their return from 
beyond seas, by reason only that judgment was 
already recovered against any one or more of such 
joint debtors who was not or were not beyond seas 
at the time aforesaid. 

Sbo. Xn. Defnidon of " beyond seas,'' within 
4 i* 5.iliifi«, e. 16, and this oc/.— No part of the 
United Kingdom of Great Britain and Ireland, nor 
the Islands of Man, Gueniseyi Jersey, Aldlemey 
and Sark, nor any islands adjacent to any of them, 
being part of the dominions of her Miyesty, shall be 
deemed to be beyond seas within the meaning of 
the act of the fourth and fifth years of the reign of 
Queen Anne, chi^pter sixteen, or of this act. 

SsO. Xin. Provisions of 9 Geo, 4, c, 14, ss. 1 and 
8, and 16 t 17 Vie. e. 118, ss. 24 and 27, extended- 
to acknowledgmenU by agenU.^ln reference to the 
provisions of the acts of the ninth year of the reign 
of King Greorge the Fourth, chapter fourteen, sec- 
tions one and eight, and the sixteenth and seven- 
teenth years of the reign of her present Miyesty, 
chapter one hundred and thirteen, sections twenty- 
four and twenty-seven, an acknowledgment or 
promise made or contained by or in a writing 
signed by an agent of the party chargeable thereby, 
dvdy authorised to make such acknowledgment or 
promise, shall have the same efibct as if such 
writing had been signed by such part/ himself. 

SeC} Xiy. Part payment by one eontraator, f;c. 
not to prevent bar by certain statutes of limitation, in 
favour of another contractor, f(v. — ^In reference to the 
provisions of the acts of the twenty-first year of the 
reign of King James the First, chapter sixteen, 
section three, and of the act of tiie third and fourth 
years of the reign of King William the Fourth, 
chapter forty two, section three, and of the act of 
the sixteenth and seventeenth years of the reign of 
her present Miyesty, chapter one hundred and 
thirteen, section twenty, when there shall be two 
or more co-contractors or co-debtors, whether bound 
or liable jointiy only or joinUy or severally, or 
executors and administrators of any contractor, no 
such CO -contractor or co-debtor, executor, or ad- 
ministrator shall lose the benefit of the said enact- 
ments or any of them, so as to be chargeable in 
respect or by reason only of payment of any prin- 
cipal, interest, or other money, by any otiier or 
otiiers of such '^o-contractors or co-debtors, execu- 
tors, or administrators. 
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Sec. XV. Rules and regulations may be made and 
writs and proceedings framed /or the purposes of this 
act. — In order to enable the superior courts 6f 
common law at Westminster and Dublin, and the 
judges thereof respectively, to make rules and regu- 
lations, and to frame writs and proceedings, for the 
purpose of giving effect to this act, the two hundred 
and twenty third and two hundred and twenty- 
fourth sections of '^ The Common Law Procedure 
Act, 1852'' shall, so far as this act is to take effect in 
England, and the two hundred and thirty-third and 
two hundred and fortieth sections of '^ The Common 
Law Amendment Act (Ireland) 1858'* shall, so far 
as this act is to take effect in Ireland, be incorpo- 
rated with this act, as if those provisions had been 
severally herein repeated and made to applv to this 
act. 

Sec. XVI., Short title,— -In citing this act it shall 
be sufficient to use the expression *^The Mercantile 
Law Amendment Act 1856." 

Sec. XVII. Extent of acC— Nothing in this act 
shall extend to Scotland. 



SUMMARY OF DECISIONS. 



CONVEYANCING AND EQUITY. 

ADVOWSON.— Z>ir€c^n for sale, toith vacancy 
before sale — Tenants in common — Right of presenta- 
tion — Decision by drawing lots. — A testator gave an 
advowson, after the decease of the incumbent, to 
trustees in trust for sale for the benefit of his chil- 
dren. Upon the death of the incumbent, the eldest 
son, as heir-at-law, claimed to be entitled to present : 
Held, that the children, who were tenants in com- 
mon, were all entitled to draw lots for the right of 
presentation, and that the trustees should present 
the nominee of the successful one. Johnstone v. 
Barber, Week. Rep. 1856-6, 827. 

TRUSTEES.— TVtwtee Act, 1850, m. 20, 33— 
Trustees disclaiming — Person to convey — A court of 
equity has jurisdiction to appoint a person to convey 
to purchasers under a decree, where the trustee of 
the will had disclaimed, and need not, under the 
Trustee Act, s. 33, appoint trustees in place of those 
who have disclaimed. Wilks v. Groom, Week. Rep. 
1855-6, 828. 

WILL. — Due execution — Witnesses subscribing in 
the presence of the testator— 1 Vic, c. 26, *. d— Wit- 
nesses in different room. — ^Where the subscription of 
the witnesses to a will takes place in a different 
room from that in which the testator is, he must be 
proved to have been in a position whence he could 
hfive seen the witnesses as they subscribed their 
names. A testator wrote his will, and signed it in 
the presence of two persons summoned by him for 



the purpose. They took the will into an adjoining 
room to sign their names. The room communicated 
by a door, which was left open. * There was no proof 
that the testator did actually see the witnesses sign 
their names : Held, tliat the signature of the wit- 
nesses was not made in the presence of the testator. 
Norton v. Bazelt, 2 Jur. N. S. 766 ; Week. Rep. 
1855-6, 830. 

EQUmr PRACTICE. 

CROSS EVIDENCE.— 15 i" 16 Vic. c. 86, 
*. 40 — Cross-examination of party who has made an 
affidavit.— The 15 & 16 Vic. c. 86, a. 40, enacts that 
^^ any party, in any cause or matter depending on the 
said court, may, by a writ oi subpoena ad testificandum 
or duces tecum, require the attendance of any witness 
before the examiner of the said court, or before an 
examiner specially appointed for the purpose, and 
examine such witness orally, for the purpose of using 
his evidence upon any claim, motion, petition, or 
other proceeding before the court, in like manner 
as such witness would be bound to attend and be 
examined with a view to the hearing of a cause ; 
and any party having made an affidavit to be used, 
or which shaU be used, on any claim, motion, peti- 
tion, or other proceeding before the court, shall be 
bound, on being served with such writ, to attend 
before an examiner for the purpose of being cross- 
examined : provided always, that the court shall 
always have a discretionary power of acting upon 
such evidence as may be before it at the time, and 
of making such interim orders, or otherwise, as may 
appear necessary to meet the justice of the case.*' 
A defendant who, at the instance of the plaintiff, 
makes the common affidavit as to the possession of 
documents, is not thereby made liable to be cross- 
examined, unless he afterwards gives notice to use 
the affidavit as evidence for himself. The true con- 
struction of the Stat. 15 & 16 Vic. c. 86, s. 40, is 
that a party in any cause or matter, who has made 
an affidavit, is liable to be cross-examined, if the 
affidavit was made to be used, or is used as evidence 
for himself on any claim, motion, petition, or other 
proceeding before the court on which evidence can 
be received : Kay v. Smith (20 Bcav. 566) over- 
ruled. Manby v. Bewicke, 2 Jur. N. S. 672. 

MORTGAGE,— 5ttccM«Ve foreclosures — Account 
of subsequent interest and costs. — In working out a 
decree for ^successive foreclosures, an order absolute 
to foreclose from the person having the first right to 
redeem must be obtained, before the chief clerk can 
proceed to take an account of subsequent interest 
and costs, and to appoint a time for redemption by 
the person next entitled to redeem. Whitbread v. 
iyaZ/, 2 Jur. N. S. 671. 

PRODUCTION OF DOCUMENTS.— l>octtments 
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not evidencing the plaintiff ^s case — Defendant not an- 
swering from personal knowledge of contents of docu- 
maiis. — A defendant, after making in his answer a 
statement from which it appeared that he had not 
personally inspected the documents in hie possession 
relating to the subject of the suit, stated that he was 
advised, and that to the best of his knowledge, in- 
formation, and belief, it was the fact that the docu- 
ments did not, nor did any of them, in any way, make 
out evidence or support, or tend to make out evi- 
dence or support, the case, or any part of the case, 
made by the plaintiff, nor defeat or impeach, or 
intend to defeat or impeach the case or defisnce, or 
any part of the case or defence, of the defendant, but 
were evidence in support of the defendant's case : 
Held, that as it appeared on the face of the answer 
that defendant had not himself inspected the docu- 
ments ; Ferle v. Stoddart (1 Mac. & G. 192) did not 
apply, and they were not protected firom production. 
Manbif v. Bewicke, 2 Jur. N. S. 672. 

REHEARING.— PeftYion of rehearing—lst and 
6th orders, 7th August, 1862 — Acquiescence — Length 
of time — Decree — Rehearing. — In thfe following case, 
L. J. Turner is reported to have said that the effect 
of a rehearing, is that the decree complained of is to 
be upheld, reversed, or altered, according to the 
circumstances as they stood at the time the decree 
was pronounced, and circumstances which have 
subsequently occurred cannot be taken in account. 
Therefore, where those subsequent circumstances 
raise important questions for the court to determine, 
the court will not grant a rehearing until it has the 
opportunity of seeing what weight is due to these 
circumstances. In 1818 a decree was made, under 
which the master, in 1815, made his report, among 
other things approving of a settlement. The settle- 
ment included a power of sale ; but a question arose 
whether there was authority under the will of the 
testator in the cause to include a power of sale ; and 
in 1822 it was referred back to the master to report 
whether or not there was such authority. This 
reference was never prosecuted. In 1855 a petition 
was presented calling in question the settlement and 
order of 1815, which appeared to be materially 
erroneous in other respects ; and it was contended 
that the petitioner might, now proceed under the 
reference of 1822 for the piurpose of rectifying the 
settlement generally : Held, that he could not, nor 
could the court grant him a rehearing until he 
had previously established, by independent proceed- 
ings, his title to relief, it being a case where, if 
there never had been any proceedings, at all, he 
must have instituted a suit to get effectually the 
relief sought. Home v. Barton, Head v. Crosfield, 
Head v. Bartleg, Week. Rep. 1855-6, p. 821. 

SECURITY FOR QO^S.—Rmdence of plaintiff 



unknown, — The plaintiff, who was a labourer, had 
left his residence about thirteen months ago, shortly 
af^er filing his bill. He had continued to pay rent 
for it, but had never returned to it, and his wife only 
occasionally resided there. The defendants were 
unable to find him, or. to obtain any information from 
his solicitor as to where he was : Held, that, as in 
Bailey v. Grindry (1 Kee. 53), the plaiiitiff must 
give security for costs. Manby v. Bewicks, 2 Jur. 
N. S. 671. 

COMMON LAW. 

EASEMENT. — Severance of surface and minerals 
— Inclostire Act — Award — Owner of surface — Right 
to support — Covenant qualifying right — Easement of 
support for building. — Upon the severance of the 
surface and the minerals into separate tenements, to 
be held by separate owners, an arrangement may 
effectually be made by which the owner of the sur- 
face may take it with a qualified right to support 
from the subjacent strata. In 1770 commissioners 
under an enclosure act made an award, allotting 
land to P., and the minerals thereunder to N. 
The act of Parliament did not authorise the com- 
missioners to sever the surface and the minerals; 
but the award, thereunder which was executed 
by P. and other landowners, but not by H., 
contained the following clause and covenant: — 
" Whereas, in order to preserve the convenience of 
situation of the allotments to the several proprietors 
interested in the said indosure and division, it hath 
been found necessary, In some cases, to assign the 
mines under the whole of some particular allotments, 
and in other cases part of such mines to different 
persons than those to whom the allotments of 'the 
surface land are awarded, and the several proprietors, 
•parties to this award, are the only persons interested 
in the disposal of land and mines under such circum- 
stances, which said proprietors, parties hereto, do, 
by their sealing and executing these presents, testify 
their acceptance of their respective allotments in 
manner as the same are allotted to them as afore- 
said, and do, for themselves severally and respec- 
tively, and for their several and respective heirs, &c., 
utterly disclaim, release, and disavow all right, &c., 
to any of the mines under iheir several allotments, 
except such or such part thereof only as are herein- 
before allotted to each of them ; and the same pro- 
prietors do hereby, for themselves, &c., covenant 
with each other, and the heirs, &c., for each other, 
that the said mines so allotted shall for ever after be 
held and ei\joyed by the persons to whom the same 
are assigned, according to the true intent of this 
award, and by them be worked and gotten accord- 
ingly, without any molestation or interruption of any 
other persons parties to these presents, and those 
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claiming under them respectively, who, for the time 
heing, may be owners of the surface of the lands 
under which such mines are situate, and without 
being liable to any action for damages on account of 
working the said mines, by reason that the surface 
may be rendered uneven and less commodious to the 
occupiers thereof by sinking, &c. ; the said several 
proprietors having agreed with each other to accept 
their respective allotments, subject to any incon- 
venience or incumbrance which may arise from the 
cause aforesaid. P. and H. accepted their respective 
allotments of land and mines. Houses were buOt 
upon the land, and more than twenty years after 
were injured by the subsidence of the soil, occasioned 
by the working of the mines, the mines being worked 
without any negligence, and according to the custom 
of mining approved in the neighbourhood : Held, ' 
first, that the owner of the land and houses who 
claimed under F. could not maintain an action against 
the owner of the mines for the injury resulting from 
the subsidence of the soil, inasmuch, as upon the 
severance of the surface, and the mines, P., the ori- 
ginal allottee of the land, acquired his tenement 
with only a qualified right of support from the 
minerals, and that the covenant of P. did not operate 
as a covenant running with the land ; and, therefore, 
it was immaterial that H. never executed the award. 
Secondly, that there was no evidence of enjoyment 
as of right from which an easement of support for 
the houses could be daimed under stat. 2 & S Will. 4, 
c. 17. Rowbotham v. Wilson, 2 Jur. N. S. 736. 

SHJPTTSG.— Merchant Shipping Act, 17 J- 18 
Vict. c. 104, *. 603 — Carrier by sea— Bill of lading— 
Description of contents of package — Stating value — 
Coin. — ^The 60Srd section of the Merchant Shipping 
Act, 1864, 17 & 18 Vic. c. 104.—*' No owner of any 
seagoing ship or share therein shall be liable to make 
good any loss or damage that may happen without 
his actual fault or privity of or to any of the 
following things that is to say, first, of 6r to any 
goods, merchandise, or other things whatsoever 
taken in or put on board any such ship, by reason 
of any fire happening on board such ship, secondly, 
of or to any gold, silver, diamonds, watches, jewels, 
or precious stones taken in or put on board any 
such ship, by reason of any vobbery, embezzlement, 
making away with or secreting thereof, unless the 
owner or shipper thereof has, at the time of shipping 
the same, inserted in his bills of lading, or other- 
wise declared in writing to the master or owner of 
such ship, the true nature and value of such articles, 
to any extent whatever." A party who shipped 
property on board a vessel for carriage by sea des- 
cribed it in his bill of lading as ** one box containing 
about 246 oz. of gold-dust :'* Held, not a compliance 
with the Merchant Shipping Act, 17 & 18 Vic. c. 



104, s. 603, which requires '* the fiill nature and 
value of the articles " to be stated. QiMere, whether, 
under that enactment, the owner or shipper of 
goods is bound to state in his bill of lading their 
true value or their estimated value. Qucere, per 
Alderson, B., whether, under this enactment, a 
bill of lading, which describes the article shipped aa 
coin, inust also state its value. WUliams v. African 
Steam Ship Co., 2 Jur. N. S. p. 693. 

SURETIES IN BOND. — Municipal corpora- 
Hon — Sureties for treasurer-^Continuance in office 
— Future election — Subsequent statute — Recital in 
bond Umiting obUgaHon — Circumstances not foreseen 
by obligor—b f 6 WiU. 4, c. 76, *. 68—6 j- 7 Vic. c. 
89, s. 6. — ^It is settled by the well-known case (^ 
Arlington v. Merricke (2 Wms. Saund. 403), that 
where a person has been elected to an office, and 
has given a bond, with sureties, duly to dischai^e 
the duties of that office, and it appears by the 
recital of the bond that that office was an annual 
office, if he were continued after his year of office, 
and re-elected, neither of the sureties is bound, nor 
is the party himself bound by virtue of his bond. 
But that case turned upon the particular nature of 
the recital, which was, that the party appointed had 
been appointed a postmaster for the space of six 
months, and there the bond was conditional upon 
his duly performing the duties of the said office so 
long as he should oontinue postmaster. But there 
it was held, upon very intelligible grounds, that 
that meant, so long as he should continue postmaster 
according to the recital that he had been appointed 
for six months ; that is to say, it bound the parties 
whether he continued the whole six months, or 
whether he continued only a part of that time. But 
when the six months came to an end, and he was 
re-elected, then the recital shewed that the persona 
there bound did not mean to be bound for a ftiture 
election, because, looking at the true construction 
of the instrument taken altogether, it is clear that 
what they meant to bind themselves for was for the 
holding of office during the time mentioned in the 
recital. But, of course, it is competent to parties to 
make themselves liable .to a future appointment if 
they think fit, as was decided in the House of Lords 
in the following case: — Sureties by deed in 1842, 
covenanted with the mayor and others of B., that 
D. M., who had been appointed treasurer to the 
corporation under stat. 6 & 6 Will. 4, c. 76, s. 68 
" should well and truly pay to the mayor, &c. of 
B., or to their successors, all such sums of money 
as the sud D. M. should or might recover or 
receive in virtue of his said appointment as treasurer 
as aforesdd during the whole time of his continuing 
in the said office in consequence of the said election, 
or under any annual or other future election of the 
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said council to the said office. At the time of his 
appointment the office was an annual one, under the 
5 & 6 Will. 4^ c. 76, s. 56, hut in 1843 was passed 
the 6 & 7 Vic. c. 89, which hy sec. 6 repealed that 
enactment as inconyenient and unnecessary, and 
directed that the treasurer should '^thenceforth 
hold his office during the pleasure of the council for 
the time heing f ' Held, (affirming the judgment of 
the Exchequer Chaiuher, from which, however, 
Jervis, C. J., Pollock, C. B., and Maule, J., had 
dissented), that there was not such a yariation of 
tenure of the office as to discharge the sureties, and 
that the change from an annual to a perpetual 
appointanent during pleasure was provided for hy 
the words of the bond, *' annual or other fhture 
election." DoSe v. The Mayor of Benotck-upon- 
Tweedy Benton v. Same^ Otwald v. SaiiM, 2 Jur. 
N. S. p. 743. 



MOOT POINTa 



No. 107. — Mortgage — Several Mortgagees — DeaA of 
one Mortgagee, 

B. and C. trustees of a marriage settlement 
advance money to "A" on the security of certain 
freehold premises. The mortgage deed contains 
the ordinary declaration by B. and C, that the 
money so advanced by them belonged to them on 
a joint account. And that the ]:eceipt of the 
survivor of them should be a sufficient discharge, &c. 

Neither B. or 0. execute the mortgage deed. B. 
dies leaving ^'D'* his sole executrix. *'A" has 
lately contracted with ** E " for the sale to him of 
the said premises, the mortgage to be paid off out of 
the purchase money. Is it necessary that *'D** 
should concur in the conveyance to ** E "? 

I. S. Q. 
No. 108. — Stamp— Promissory Note, 

Since the 10th October, 1854, A. gives a promis- 
-sory note for £Sb payable on demand to B, or hii^ 
order. What is the proper stamp for this instru- 
ment? W. M. S. 

No. 109.— Annuity— Husband and Wife, 
Can a feme covert and her husband, for a valuable 
consideration, release an annuity belonging to the 
wife ? If charged on real estate ? If charged on 
personal estate ? If charged on real estate, and it 
can be released, must the deed be acknowledged 
under the 3 & 4 W. 4, c. 74? M. 

No. 110. — Insolvent — County Court Process, 
I shall feel obliged if some of your subscribers 

would answer ^e the following question as also refer 

me to a case on the subject : — 
A. is indebted to B. in the sum of .£36, and is 



served with copy writ of summons at the suit of B. 
A. files his petition and schedule in the county 
court, and gets protection before the time expires 
for entering appearance. B. signs judgment when 
due and issues -a oa, sa, against A. ; on A. coming 
up as an insolvent debtor he is opposed by B., and 
adjourned for six months without protection, but 
the judge told him he might apply for a renewal of 
the protecti<Hi when he had. been in prison sixty 
days ; whilst. A. is without protection he is arrested 
on the ca. sa, at the suit of B. and put in gaol ; has 
the judge power to grant a final order to A., and 
also order him to be discharged out of gaol at the suit 
o/B,^Qt can -A. ffle i^iotber petition and schedule 
as a prisoner fi>r debt witl)out having the other 
petition and schedule first disposed o£ 

SONOJK>U6. 

No. 111. — Liability qf Assignee, 
On a mortgage of leaseholds by way of assignment 
the assignee becomes liable to the rent, and lessee's 
covenants, even though he do not take possession. 
Yet an assignee of the equity of redemption is not 
liable to the mortgagee for the toiount of the mort- 
gage money and interest, although he covenant with 
the mortgagor for payment, and to indemnify him 
therefrom, and the reason seems to be that in the < 
latter -case to enable a mortgagee to take the benefit 
of such covenant it must be a covenant with him 
and not with the mortgagor, although he need not 
be a party to the deed, the reasoning .in the latter 
case -would also appear equally to apply to the 
former case. The mooter would be glad to know 
what is the principal ground of difference to create 
the liability in the one case and not in the other. 
E. R. Jaques (Handsworth). 



ANSWERS TO MOOT POINTS. 



No. 70. — Variation of the Habendum from the Testa- 
tum in a Deed (vol. 2, p. 10 ; aute^ p. 69). 

I have again considered this point, as also the 
additional answer given by *' W.** in the last number 
of this magazine (ante^ p. 59), and after carefril 
reflection, I see no reason to alter the opinion I 
have already expressed. 

I do not even admit that the testatum and haben- 
dum are at variance with each other, but supposing 
that to be the case, I cannot see how the legatees 
are estopped ; for if the deed create a joint tenancy, 
I think it is clear beyond all doubt that they would 
be entitled to have the ^eed set aside on the ground 
that it had been executed by them in' ignorance. 

Furthermore, how could the executor, or the 
legatees create a. joint tenancy in property over 
which they had no control? That the executor 
(who, remember, is the grantor^ and the parti/ 



96 



THE LAW CHRONICLE. 



tSaPT. 1, 1856. 



assigning the property) as the mere representative of 
the testator could do no more than give his assent to 
the bequests as given by the will, I take to be abun- 
dantly clear ; and I very much doubt, whether the 
legatees (who are the grantees and the parties 
receiving the property) could create a joint tenancy 
over portions of property, which, in point of fact, 
never belonged to them at all. A joint tenancy^ 
could, I think, only have been created by the 
testator who was the owner of the whole of the four 
houses. Now, it cannot be said that he creates a 
joint tenancy, on the contrary, he distinctly gives a 
house to each legatee ; and as there does not appear 
to me to have been anythimg advanced by ** W.^' 
which would render nugatory the testator's bequests, 
I am still of opinion that a joint tenancy has not been 
created. J. G. B. Edwin. 

No. 83. — AppUcalion order — Arrears — Pauper 
(vol. ii, p. xlvii), 

I infer that the application order referred to by 
'* Studens " means an order in bastardy under the 
Act 7 & 8 Vic. c. 101. K so, A. B. can, notwith- 
standing her being in the union house, make ap- 
plication to any one justice under s. 8 of the said 
act. The parish officers or any body else cannot 
interfere s. 7. If A. B. was in any gaol, &c. the 
case would be provided for by s. 6. 

J. J. (N. C. E). 

No. 84. — Charge upon Real Property 
(vol. ii, p. xlvii). 

Previous to the Act 17 & 18 Vic. c. 113, the execu- 
tors of G. H. would be bound to discharge the 
mortgage debt out of the personal estate, but not 
to the prejudice of any of the creditors, or any other 
party having a more favoured claim than the de- 
visee. Subject to the statute above cited, the 
devisee would take the real estate subject to the 
mortgage, unless the testator should by his will, 
a deed or other document have signified any con- 
trary or other intention. I should, however, 
observe, that if the real estate was in mortgage 
when G. H. purchased or became entitled thereto, 
the mortgage even before the statute 17 & 18 Vic. 
c. 113 would remain a charge on the real estate : 
(Williams's Executors, Coote on Mortgages). 

J. J. (N, C. E). 

No. 84. — Charge upon Real Property 
(vol. ii, p. xlvii). 

The testator not having directed that the estate 
should be taken cum onere, I think the devisees 
would be entitled to have the debt discharged. 
First, out of the general personal estate. Second, 
out of estates expressly devised for payment of debts. 



Third, out of estates which have descended to the 
heir of the testator, and lastly, out of estate* which 
are charged by the testator with the payment of 
debts, and specifically devised. Vide Worthington 
on Willsy 4dt edit. 290, and case* there cited. 

Lector. 

No. 86. — Power of Appointment (voL ii, p. xlvii). 
I consider that C. will not be bound by A.*8 
covenanta (see Boach v. Wadham, 6 East. 289). 

J. J. (N. C. E). 
No. 86. — Advowsons — Coparceners 
(vol, ii, p. xlvii). 
As there is no survivorship in coparcenary, the 
advowson could not become absolutely vested in the 
survivor of A. B. and C, but the share of each 
would descend to their respective heirs^ who would 
be entitled to present in the same order as the 
ancestors whom they respectively represented. 

Lector. 
No. 87. — Rule against perpetuities as applied to powers 
of Revocation and new appointment (vol. ii, p. 
xlvii). 

The power to C. and his heirs is invalid (Burton'a 
Compendium, 8th edit. p. 257). 

J. J. (N. C. E). 
No. 88. — Legacy — Legatee Minor — Abroad — 
Executor investing Legacy (vol. ii, p. xlvii). 
The executor is not justified in investing the 
legacy in a savings bank until A. attains his ma- 
jority. He should with the view of discharging 
himself from all responsibility, pay into the Bank 
of England according to the requirements of the 
act 86 Geo. 3, c. 62, s. 32. J. J. (N. C. E). 

No. 89. — Bequests of Debts — Legacy Duty 
(vol. ii, p. xlvii). 
The bequests are liable to legacy duty (Williams's 
Executors). J. J. (N. C. E). 

No. 95. — Legacy Duty (ante, p. 1). 
If the testator died prior to the operation of the 
" Succession Duty Act, 1853," duty on this legacy 
will be payable under the 12th section of the 36 Geo. 
3, c. 62, for I think, it is not such bequest of money 
directed to be laid out in tho^ purchase of land to be 
ei^oyed by difiTerent person? in succession, as is 
contemplated by the 19th section, under which duty 
is only chargeable while the legacy remains unapplied. 
The duty can be paid on the corpus of the legacy, 
according to the interests of the several legatees, 
and the remainder invested if B. consents, but the 
executor is not compelled to pay it at once. If the 
testator died subsequent to the operation of the 
Succession Duty Act, there is no question as to the 
liability of B. to duty under that act upon his 
interest in the real estate when purchased. A. 
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EXAMINATION DISTINCTIONS. 
{anU, pp. 61, 68). 



To the Editor of the Law Chronicle. 
Sm, — ^I send you beloir a copy of a memorial to 
the Incorporated Law Society relative to the restric- 
tion of the age of the candidates to whom honorary 
distinctions are to he awarded, and should be glad if 
you will allow the same to appear in your next 
number. 

I may add that the memorial has been already 
signed by upwards of thirty of the articled clerks of 
this town, and will, I expect, be signed by all. 
I am, Sir, 

Your obedient servant, 

Thomas Horton. 
91, Newhall-street, Birmmgham, 
24th September, 1856. 



To the CJouncil of the Incorporated Law 
societt of the united kjnqdom. 

The Memorial of the undersigned Law Stidents, 
articled to Attorneys and Solicitors practising in 
Birmingham and the vicinity, 
Sheweth— 

That your memorialists have noted with pleasure 
your intention to confer a suitable testimonial on 
such of the candidates for admission on the roll of 
attorneys and solicitors as shall appear to the ex- 
aminers to deserve honorary distinction. 

That the competition for such honorary distinctions, 
as your memorialists are informed, is limited to those 
candidates only who are under the age of twenty- 
six years. 

ThaX while hailing with satisfaction the general 
features of the measure as one whereby the in- 
dustrious student will have a chance of obtaining a 
reward for his exertions, your memorialists would 
respectfully call your attention to some of the objec- 
tions to that part of the scheme which limits the age 
of the candidates to twenty-six. 

That age forms no bar to the competition for 
honorary distinction in any of the universities, nor in 
the medical profession (so far as your memorialists 
have been able to learn) does age offer any disquali- 
fication in the competition for the numerous honours 
open to students in that science. 

That such limitation, while it operates as a harsh 
exclusion towards those affected by it, affords no 
compensating advantage to the junior students, in- 
asmuch as a candidate articled at nineteen or twenty 
will stand a much better chance in the competition 
than one articled at sixteen or seventeen, the last- 
mentioned period being the age at which the mino- 
rity of students are articled in the country, 



That as the recipient of the honorary distinction 
will naturally make the notification thereof as public 
as possible, the same wUl give him on entering 
active Ufe an unfair advantage over his bretiiren who 
were excluded from the competition, inasmuch as the 
public, knowing nothing of the exclusion of part of 
the candidates (in competition with whom the prixe- 
holder would be naturaUy associated), will form an 
erroneous estimate of the abilities and acquirements 
of all the candidates, while, on the other hand, m 
many cases the recipient himself, and those who know 
the real facts, will attach less value to the honour 
conferred, seeing tiiat those witii whom he would have 
wished to be placed in competition were excluded. 

Your memorialists, while admitting that the age 
of the candidate, as well as his previous connection 
with the law, if any, before being articled, should be 
taken into consideration in testing the quality of his 
answers, would respectfuUy request your recon- 
sideration of that portion of the scheme which limits 
the age of the candidates to twenty-six, believing, as 
your memorialists do, that such limitation or any 
other arbitrary limitation will be found to operate 
as prejudicially to the junior studento as it will 
undoubtedly in aU cases prejudice, and in many 
instances seriously affect those excluded. 

MOOT POINTS. 

No. 1X2.— Dower out of mortgaged estaU after 
foreclosure, 

A. mortgages to B. in fee, and B. eventually geto 
a foreclosure decreed against A.'s equity. The 
mortgage deed does not contain the common dower 
uses, and as B. was married before the Ist January, 
1834, it is feared that his wife's dower attaches on 
the property, and that B. cannot aUen it without his 
wife joining and releasing her right, and acknow- 
ledgig the deed. It does not appear to be usual to 
insert the dower uses, or a declaration to bar dower, 
in mortgages in fee, although Uie reason for their 
omission, in the opinion of the mooter, seems un- 
accountable ; as in the present case, for instance, he 
apprehends the insertion of them would have got 
rid of the difficulty. He has been at some pains in 
looking up the point, but is unable at present satis- 
factorily to dispose of it, and will feel very much 
obUged by Mr. Randies, Mr. Trotman, or someotiier 
conveyancing correspondent, favouring him with 
their opinion on the subject. J. G. B. Edwin. 
No. 11$.— Game surcharge. 

A, is surcharged for duty on game certificate as 

follows:— 

»* This is to give you notice that by virtue of the 
acts 48 Geo. 3, c. 55, and 52 Geo. 3, c. 93, granting 
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duties on game certifieates, and the several acts for 
regulating the assessment thereof, I do charge you 
as under : — 

" The duty on game certificate ... £4 Os. lOd." 

Then follow the usual notices of appeal and douhle 
duty. The charge is confirmed upon appeal in 
double duty. A. tenders the double duty to the 
clerk of the commissioners, and demands a certifi- 
' cate. The clerk states that he has no power to re- 
ceive, it, and that^it muBt be paid to the collector 
for the district in which A. resides, and refuses to 
give a certificate. A. next tenders the amount to 
the collector, and demands a receipt, llie collector 
states that, not finding A.'s name upon the assess- 
ment, and not having received any instruction from 
the clerk or surveyor, he cannot receive the amount) 
nor give a receipt. 

Is A. liable to be again surcharged for duty on 
game certificate for the same year on his sporting 
aJUr the above charge was confirmed or made. If 
not, is he liable to any and what penalty for so 
doing ?-~or mlist he, in addition to the assessment or 
double duty, take out and pay the duty ^4 Os. lOd. 
for a game certificate ? 

If the collector receives the duty, and gives a 
receipt, is A. entitled to a game certificate in exchange 
for, or on producing, the same in the proper quarter ? 

H. 

No. \\^,—TutaioT not aware devisee dead^ f^. 

Suppose that it could be proved irom the context 
of the will mentioned in Moot Point 104, that the 
testator made such will under the erroneous impres- 
sion that his brother (who had actually died in 1886) 
was living, and from other circumstances it could be 
shown tliat this impression remained with the tes- 
tator until his death, would such evidence let in the 
deceased brother's children to take the share intended 
for their father ? C. Claktrampe. 

No. 116. — Sale or hire — Lien, 
A. borrows (on hire) a gun firom B., promising B. 
that if the gim suits him, he (A.) will purchase it. 
A. has the gttn " on trial *' for six months, and, 
approving of it, agrees to purchase it. B. being in 
want of the money, makes frequent applications for 
it, but in vain. Ultimately, the gun is sent to B. to 
be repaired. B. declines to give up the gun again, 
till the money due for hire is paid. Can B. compel A. 
to do this? — and if so, how ? — or has B., by taking 
and keeping the gun, released A. from his previous 
liability ? Aliquis. 

No. 116. — Reconveyance — Stamp* 

In 1852, A. mortgaged a certain freehold estate 
to B. for £550. In 1854, A. having occasion for 
£150, applied to B., who consented to advance the 



same, and the following receipt was accordingly in- 
dorsed on the mortgage deed, and signed by A., and 
to which was aflixed a penny receipt stamp : — ^^ Re- 
ceived of B. this 16th day of August, 1854, the sum 
of £150." What will be the proper stamp duty 
upon a reconveyance of the estate to A. ? 

Frei>. Smith. 

No. 117, -^Husband's UdbiMes/br wife's debU. 

Is a husband liable for the debts of his wifef 
contracted by her in his name after adultery com- 
mitted by her, whether such debts be for necessaries 
or not? Argus. 

No. 118. — Agreement binding heirs. 

Will the &ct of its being stated in an agreement 
(not under seal and consequently having an agree- 
ment stamp only) that it is made between the parties, 
on behalf of themselves and their heirs, &c., 
operate to bind the heirs of such party ? or does it 
require a deed under seal, and consequently having 
a deed stamp, to bind heirs ? and if so, is it of any 
use to insert the word heirs in an agreement? 

And will not an agreement bind executors and 
administrators, although it be not so expressed in 
the agreement? and if so, is it of any use to 
insert the words executors and administrators in an 
agreement? L. 0. J. (Launceston.) 

No. 119,— County court— Action against high bailiff", 

A. is sued by B. and C. in the county court for a 
debt under £6, and judgment is given against A., 
and an order made for him to pay a certain sum per 
court day into court. A. disobeys the order, and B. 
and C. issue execution against A.*s goods. The high 
bailiff of the county court executes the warrant, and 
removes some goods which he says belong to A. On 
the same day as the goods are removed, D. (who is 
the son of A,) gives notice to the high bailiff that 
the goods seized in execution are his. The high 
bailiff after having received notice disposes of the 
goods, and D. enters an action against him io the 
county court to recover damages. On the case 
coming on ifor hearing, D. discovers that he ought to 
have given the high bailiff on« calendar moniiCs notice 
of such his intention to commence an action against 
him. D. then withdraws the action, and gives a 
month^s notice of bis intention to commence an action 
against the high bailiff, when the month's notice 
has expired, making three months and two days since 
the fact was cpmrnitted (see Aitshbold's County Court, 
1852, page 35). 

Is the first summons to the high bailiff a sufficient 
notice of plaintiff's intention to commence an action 
against him? Can the second summons be con- 
sidered as a continuation of the first action ? 

SONOUOUS. 
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KECENT LEGISLATION. 



From the last annual report of the Incorporated 
L,iw Society we extract the following account of 
the legislation in the two last sessions of Parliament, 
as though by no means a complete statement (see 
also a prior statement, yol. ii, pp. 185-6), it will 
yet be of assistance to our readers in keeping them 
acquainted with the progress of legislation. We 
have added such references to our publication as will 
enable the reader readily to find more detailed in- 
formation. 

Statutes 18 & 19 Vic. 

The statutes of the session 1854-5 relating to the 
administration of justice were as follow : 

Cap. 42, authorising the administration of oaths 
abroad by British Consuls, the execution of certain 
notarial acts, and providing for the admission of 
documentary evidence in the courts here without 
proof of seal or signature (vol. ii. p. 61).* 

By c. 45, the practice relating to county palatine 
trials is assimilated to that of other counties with 
respect to issues from ^e superior courts of common 
law at Westminster. 

By c. 48, the jurisdiction of the courts in the 
cinque ports in civil suits and proceedings is abolished 
and transferred to the ordinary jurisdiction of the 
courts of common law aud equity (vol. ii, p. 148). 

By c. 90. the right of costs in Crown suits in re- 
ventu matters is given to the successM party in the 
aame manner as in proceedings between subject and 
subject (vol. ii, p. 58, 121, 267). 

The act in regard to which there was much discus- 
sion in both houses, and a reference to a select com- 
mittee, was the new and summary remedy on 
dishonbured hiUs of exchange and promissory notes, 
A bill had passed the House of Lords to assunilate 
the law here to that of the so-called ^* summary 
diligence " in Scotland. By c. 67, a new form of 
writ is provided and final judgment follows in twelve 
days, unless the judge permits an appearance and 
defence, but this special remedy is optional to the 
plaintiff, and must be taken within six months from 
the time when the bill shall become due. Instead, 
therefore, of the creation of a new register office 
for dishonomred bills, and the employment of nota- 
ries instead of attorneys, the jurisdiction of the 
common law courts has been reserved (vol. ii, pp. 
63-5, 197, 202, 222, 281, 296, 321). 

By c. 1 11, actions may now be brought on hills of 
lading by the parties to whom the bills have been 
indorsed, in their own, instead of the names of con- 
signees. Frev^usly to this act, the property passed 
to the indorsee, but the rights of contract continued 
in the original shipper or owner (vol. ii, p. 333). 



The acts affecting the law of property are the 
Infants' Marriage Settlement Act, c. 33 (vol. ii, u 
62, 267), and Uie Charitable Trusts Act, c. 124 (vol. 
u, p. 120, 281). 

The former act was passed to remove the dis- 
advantages which had arisen to persons who married 
during minority, and were incapable of making 
binding settlements of their property. This may 
now be effected under the sanction of the Court of 
Chancery, but the act does not apply to male infants 
under twenty, nor to females under seventeen (voL 
ii. pp. 62, 267). The ChariUble Trusts Act of 1855 
enlarges and amends the Charitable Trusts Act of 
1853,' and confers additional powers on the commis- 
sioners in conducting their inquiries into charities, 
calling trustees before them, the appointment of 
official trustees, granting^ leases, &c. (vol. ii, pp. 
120, 281). 

Another very important act (c. 138), established 
for the first time the principle of limited liability 
amongst the partners in joint stock companiea with 
regard to the debts and engagements of such com- 
panies (vol. ii, pp. 80-4, 282). 

In the department of criminal law it is necessary 
to mention only one act, c. 126 (vol. ii, pp. 123-6, 
280), for diminishing expense and delay in the 
administration of justice, under which summary 
powers are given to justices in petty session as to larceny 
not exceeding 5b. in value, Uie payment of expenses 
and restoration of property, with power to increase 
the salaries of police magistrates, and compensating 
the clerks of peace for the loss of fees (vol. ii, pp. 
123-6, 280). 

A bill was long before Parliament relating to the 
despatch of business in Chancery, By c. 134, pro- 
vision is made for the transfer of the business of the 
Report Office to the clerks of records and writs, — 
the extension of the jurisdiction of judges at cham- 
bers,— the increase of the salaries of the judges* 
chief clerks and the clerks of records and writs,— ^ 
the appointment of additional junior clerks and the 
apportionment of their salaries, — ^the grant of re- 
tiring pensions and compensations, &c. 

For further information as to the statutes of the 
18 & 19 Vic, see vol. ii, pp. 135-6, 280-3, which 
will render the above statement complete. 

SiATUTKS 19 & 20 Vic. 

The statutes of the present session (19 k 20 Vic.) 
effecting alterations in the law are — 

The Drainage Advances Amendment Act, 19 Vic. 
c. 9, authorising the commissioners, with the sanc- 
tion of the Treasury, to make advances in (^um- 
stances not previously provided for [see irmated 
posf]. 

The Trial of Offences Act, c. 16, authorising the 
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Court of Queen^s Bench to order the trial of indict- 
ments to he removed into that court, and to be 
tried at the Central Criminal Court, though the 
offences might not he committed within its juris- 
diction. 

The Drafts on Bankers Act, c. 26, which carries 
into effect the intention of the drawers of cheques, 
who, for the purpose of security, require that they 
should be payable only through the hands of a 
banker (antCj p. 26). 

Bills in Parliament, — ^The council have next to 
bring to the notice of the meeting the several bills 
in Parliament which have been introduced in the 
.present session, and the provisions of which they 
have taken into consideration, in so far as they 
appeared to bear upon professional practice. 

There have been several changes under considera- 
tion as to the law of property : 

The Settled Estates Bill, by which it is proposed 
that the Court of Chancery should be empowered to 
direct the sale, or the grant of leases, of estates for 
the benefit ol the parties interested, — measures 
which can only at present be effected by the ex- 
pensive and dilatory means of a private act of Par- 
liament. — ^The council have suggested some amend- 
ments in this bill, and have supported its general 
principle as advantageous to the parties interested 
in such estates [this act is noticed elsewhere]. 

Married Women^s Reversionary Interest in Per- 
sonal Property. — ^The council are of opinion that 
this bill vnll be useful if amended, so as to place 
the law as to personal on the same footing as it is 
now with regard to real property [withdrawn, ante, 
p. 62]. 

The Charitable Uses Bill has also been under con- 
sideration, the object of which amongst other pro- 
visions, is to diminish the length of time, during 
which the deed of. gift must be enrolled before the 
decease of the donor [withdrawn]. 

The AdvowsoTis Bill appears to be unobjectionable. 
It empowers parishioners and others to sell advow- 
sons held in trust, and to apply the proceeds in 
providing parsonage houses, augmenting small 
livings, and to other beneficial purposes [this 
passed]. 

The acts relating to the drainage of lands have 
again been brought before Parliament, for the pur- 
pose of further extending the powers of the com- 
missioners. 

The Tithe Commutation Bill proposes to declare 
the effect of former acts as to parochial assessments, 
and to make provision for the more just and uniform 
rating of tithe commutation rent-charges to the 
relief of the poor. 
The bills which may be considered as particularly 



relating to the courts of law and equity are as 
follow : 

The appellate jurisdiction of the House of Lords, 
for the improvement of which it is proposed to 
authorise the appointment of two deputy speakers, 
with peerages for life, selected firom personages who 
have held high judicial office for five years [with- 
drawn]. 

The Ecclesiastical Courts Abolition Bills are three 
in number : one brought in by the Solicitor- Greneral, 
another by Sir F. Kelly, and the last by Mr. 
Collier [withdrawn]. 

In the first two bills it is proposed to establish a 
new *•*• court of probate," and in the last to transfer 
the business to the common law courts and the 
county courts. The main difficulty in the arrange- 
ment is to provide a just and practicable compensa- 
tion to the proctors for the loss of their practice, 
whether in London in the Prerogative Court or in 
the country in the several Diocesan and other courts, 
which are several hundreds in number. It yet re- 
mains also to arrange the jurisdiction in divorce 
causes and clergy discipline. 

The Procedure and Evidence BiU, introduced by 
Sir Fitzroy Kelly, proposes to extend the rules of 
evidence very largely — namely, the power of cross- 
examining and contradicting the evidence of wit- 
nesses ; the administration of oaths ; testimony in 
cases of adultery, and breach of promise of marriage ; 
the uncorroborated testimony of a single witness, 
except in cases of treason and affiliation ; the evi- 
dence of traders* account-books; enforcing the 
attendance of witnesses; admitting confessions, 
though threats or promises were held out, but ex- 
cepting confessions to clergymen or medical men ; 
receiving the deposition of deceased witnesses ; ex- 
penses of witnesses ; payment of money into court 
in actions of assault, libel, &c. ; limitation of actions 
against retiring partners ; oral authority to sign 
written agreements ; in certain criminal cases wives 
not presumed to act under coercion of husband; 
and other alterations in the rules of evidence and 
the mode of procedure [withdrawn ante, p. 62]. 

The council have also attended to the City of 
London Corporation Bill, and so far as it relates to 
the jurisdiction and practice of the Lord Mayor^s 
Courts, by way of foreign attachment, in which 
several amendments have been suggested [with- 
drawn]. 

Several bills for the alteration or amendment of 
the mercantile and commercial laws have been 
introduced this session : 

The Mercantile Law Amendment Bill, which was 
for some time before the House of Lords, was re- 
ferred to a select committee, munly with regard to 
the proposed abolition of the clause in Uic Statute of 
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Fnadfl, which required contracts of a certain amount 
to he in writing, which alteration was strongly op- 
posed by the merchants of the city. This bill has 
pasaed the House of Lords (ante, pp. 88, 92). 

The JcUnt Stock Companies Bill, including the 
provisions for limited liability has passed the House 
of Commons, and is in committee in the House of 
Lords. It provides that the winding np of limited 
liability companies shall take place in the Court of 
Bankruptcy, leaving the winding up of all other 
companies to the Court of Ckancery. 

The Law of Partnership Bill, if passed, irill 
enable capitalists to lend their money for carrying 
on trading and- conunereial business, and deriving 
interest proportional to the profits, without being 
involved as general partners ; and so also agents and 
managers of companies may be remunerated in 
proportion to* the profits vrithout incurring the 
liability of partners [the bill was withdrawn, ante^ 
p. 62]. 

In the department of criminai law^ and the 
jarisdietion of magistrates : 

The bill which has called for the most attention, 
is the County and Borough Police Bill, which after 
many alterations has passed the House of Commons 
[stated in present number]. 

A bill, for the appointment of public prosecutors 
hu been proposed including deputy prosecutors, 
district agents and official attorneys. Evidence 
has been taken before a committee of the House of 
Commons, and the bill for carrying the project into 
effect is before a select committee [^rithdrawn]. 

The bill for amending the qualification of justices 
of the peace, continues the provision in former acts, 
preventing attorneys, solicitors, and proctors, from 
acting as justices of the peace whilst in practice. 
They form the only class of the community in* 
vidiously so excluded by statute. If they are so 
eligible for the appointment that they would be 
selected by the lord lieutenant, and approved by the 
I^rd Chancellor, they ought not to be disqualified. 
They may act as justices for cities and boroughs ; 
and under the Municipal Corporation Act, when 
elected to the office of Mayor, they are justices of 
the peace, virtut^ Officii, for their year of office, and 
for the year following. Writers to the rignet, and 
solicitors of the supreme courts of Scotland, are not 
disqualified from acting as justices of the peace for 
counties in Scotland, and they are appointed to that 
office in common with other gentlemen of equal 
position in their respective counties fthis bill was 
withdrawn, ante, p. 62]. 

The council therefore proposed that the clause in 
question should be omitted from the bill, and that 
the only restriction should be that, 
"Any attorney, solicitor, or proctor, acting as a 



justice of the peace for any county, riding, or division, 
should be prohibited practising professionally, either 
directly or indirectly, in any general or petty sessions, 
or in any other business transactiomi, before justices 
of the peace, or in any criminal business, either at 
assizes or quarter sessions." 

The bill has been withdrawn for the present 
session (ante, p. 62). 



EXAMINATIONS OF STUDENTS FOR THE 
BAB. 



Most of our readers are aware that there is an 
optional examination fo^ students who intend to be 
called to the bar, and we think it will not be 
unacceptable to have a specimen of the questions 
given at such examinations, which we now present 
from the examination in last Trinity Term. The 
questions are on— 1. Constitutional Law and Legal 
History; 2. Equity; 3. Common Law; 4. Beal 
Property Law ; 6. Jurisprudence and Civil Law ; 
6. What is called a General Paper. We think our 
readers will like to compare these questions with 
those propounded by the examiners at the Incor- 
porated Law Society. We may state that if any of 
our industrious readers will furnish us with short 
answers to the more practical and difficult questions, 
we will give insertion to such as may appear 
deserving. The following are the questions : — 

CONSTITUTIOICAL LAW AND LEGAL HI8T0BT. 

1. What power to dispose of his property by will 
had an English subject before the statute of Henry 
the Eighth ? By what statute was that right affected 
afterwards — and in what manner?' 2. In what 
instances did James the First interfere with the duties 
of the judges? 8. Give an account of the courts 
of Star Chamber and High Commission. 4. Give 
an account of Bates^s case. 5. What were the 
Articuli Cleri? 6. Give an instance of the in- 
temperance of the House of Conmions during the 
reign of James. 7. On what occasion did the 
House of Commons establish its right to decide 
disputes as to the election of its members? 8. 
What was there remarkable in the Parliament of 
1814? 9. \Vhat memorable state paper was drawn 
up by the Parliament of 1631 ? Give a summary of 
its contents — mention the offenders who were 
punished by tliat rarliument. 10. Give an account 
of the temper of the House of Commons towards 
the Court on the acccssiou of Charles the First, 
and of the causes to which it must be ascribed. 11. 
What was tlie conduct of Charles towards the 
members of his second Parliament after its dis- 
solution? How was it resisted, and with what 
success? — name the members. 12. What was the 
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conduct of Bancroft towards the Purituu? 18. 
What was the great act of the Parliament of 1628 ? 
Give an account of all the dreumstances by which 
it was attended. 14. What were the main charges 
against Strafibrd? Give an account of the pro- 
ceedings m Parliament which led to his execution. 
State your opinion as to the justice of those pro- 
ceedingSf and the reasons on which it depends. 16. 
What act was immediately passed as to his children 
after his death? 16. What was Peachum's case? 
17. What was the chief violation of justice in the 
trial of Sir Walter Raleigh? 18. Give an account 
of the punishment of Sir Thomas Armstrong. 19. 
Give an account of the policy of Charles the 
Second. 20. What great service did Clarendon 
render his country after the Restoration? 21. 
Give an accomit of the Popish Plot and the Ex- 
clusion BiU. 

EQUITY. 

1. Explain and illustrate the rule, " ouce a mort- 
gage always a mortgage.'* 2. In what cases will a 
bill for an account lie in equity ? 3. What is meant 
by a stated account ? Is a plea of an account stated 
under any, and what circumstances a good defence 
to a bill for an account? 4. A person enters into a 
voluntary covenant under seal for the payment of 
money. His assets are distributed under a decree 
of the Court of Chancery. In what order, with 
respect to specialty debts for a good consideration, 
simple contract debU and legacies, shall the vohm- 
tary bond be satisfied? 5. In an ordinary fore- 
closure suit, has the Court of Chancery authority to 
direct a sale instead of a foreclosure, at the instance 
of the mortgagor, without the consent of the 
mortgagee?. And if so, whence is such authority 
derived? 6. A. mortgages real estate to B., and 
pledges a personal chattel to C. : on the death of 
A., what is the ftmd primarily liable to the debts 
due to B. and C. respectively? Has the law on 
this subject lately underg me any, and what, modifi- 
cations? 7. What are the leadhig provisions of the 
Statute of Charitable Uses ? When was it enacted, 
and for what purpose is it usually referred to at the 
present day ? 8. Explain and illustrate the doctrine 
of Cyprhsy as applied to charitable bequests. Are 
other charitable bequests contained in the same will 
held to afibrd a decisive indication ot the testator's 
intention with reference to a charitable bequest 
which cannot be carried into effect in the manner 
pointed out? 9. What is a *' superstitious use?'* 
In what manner are real and personal estates given 
to superstitious uses ^>plied, and on what grounds 
have the decisions on this subject proceeded? 10. 
Explain and illustrate the terms *' trusts executed " 
and "trusto executory." 11. A trustee is directed 
to invest money on government or on real security. 



He retains the ftmds in his own hands, instead of 
making an investment. Will a eutid que imi be 
entitled to a decree, at his option, either thai the 
trustee should account for the amount of the trust- 
moneys, with interest, or that he should purchase 
as much Three per Cent. Consols as the sum 
in question would have purchased at the time when 
the investment ought to have been made, and 
account for the dividends? Support your opinon 
by authority. 12. An executor contracts for the 
sale of a chattel specifically bequeathed by his 
testator ; the purchaser receives notice that ail the 
debts are paid. Can he safely pay the purchase 
money to the executor without the assent oi the 
specific legatee? Does the rule which governs this 
case apply to a trustee of real estate who has 
power to sell for payment of debts (in consequence 
of the debts being charged on the land), but no 
express authority to give receipts for the purchase- 
money ? Quote authorities, and give the ground of 
your opini<m. IS. An estate is settled on A. for 
life, wiUiout impeachment of waste, with remainder 
to B. for life, with remainder to C. in taiL A. 
plants trees on the estate, with the view oi onui- 
menting it, but some years afterwards changes his 
mind, and begins to cut down the trees. B. approves 
of this proceeding. Is C. entitled to an ix\junctkm' 
against it? 14. A., seised in fee of an estate, 
mortgages it to B., and subsequently to C. — ^D. 
obtains a judgment against A. without having had 
notice of C.'s mortgage, and on a debt contracted * 
previously to the date of the mortgage. D. after- 
wards purchases B.'8 mortgage, taking a conveyance 
of the legal estate. Can D. tack his judgment-debt 
to the mortgage debt as against B.? State the 
grounds of your opinion. 15. Explain and illustrate 
the rule that parol evidence is admissible to rebut 
an equitable presumption. 16. A sum of stock 
stands in the name of a trustee upon trust for an 
unmarried woman for her life ; and a term oi years 
is vested in the trustee upon trust for the woman 
absolutely. She marries, and with her husband 
executes a mortgage of the trust property for his 
benefit. The mortgagee institutes proceedings in 
the Court of Chancery to obtain payment out oi the 
trust property. Has the wife any, and what, equity 
to a settlement? 17. Does a right to discovery 
confer in any, and what, cases a right to relief in 
equity? 18. A. dies without personal estate, but 
entitled to ample real estate, having by his will 
bequeathed various legacies, which he does not 
charge upon his real estate. B. leaves personal 
estate sufficient to pay his legacies, which are not 
charged upon his real estate, but his debts exoeed 
in amount his personal estate. Can the legatees of 
A. and B. respectively obtain payment of their 
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kgaeies? and if so, by Tirtne of what role or 
principle? 19. In what manner is issue jmned in a 
suit by bill in equity? and what is the effect of 
setting down a cause for hearing and proceeding to 
hearing without joininfi: issue ? 

OK THE OOXMON LAW. 

1. Define what is meant by an executory, and 
show how it differs from an executed simple contract. 
2. Give an instance of an unilateral contract. 8. 
What is the nature and office of a plea puis darrein 
amtinttanee t 4. Can fraud be pleaded as a defence 
in an action upon a judgment of a court of record? 
and upon a deed? 5. State the best and simplest 
tests aTailable for determining upon whom at the 
trial of an action the burden of proof lies. 6. To 
what extent does the rule ^* that every man^s house 
is his castle ^ »pply in the case of distraining for 
rent? 7. Will a mere moral obligation sustain a 
subsequent express promise to pay money or to do 
a specific act? Expkin fully the grounds of your 
answer to this question, and cite cases in support of 
it. 8. Give illustrations of the rule that \*' the best 
evidence of which a case in its nature is susceptible 
should be presented to the jury.*' 9. Onmia pne- 
swanaUur ritk esse acta. Illustrate this maxim of our 
law of evidence. 10. SpedQr three classes of 
things which are exempted jfrom liability to distress 
for rent. What is the leading case upon this 
subject? 11. Explain and illustrate by decided 
cases the elementwy proposition that contracting 
parties must consent ad idem, 12. What were the 
ftets in the iS£r Carpenters' case, 8 Bep. 146 ? And 
what was the rule of law there laid down? IS. 
How has' the rule of law referred to in the preceding 
question been modified, so far as regards distress for 
rent, by the statyll Geo. 2, c. 10, s. 19? 14. 
AUud est eelare aUud tacere. Explain the meaning 
of this rule in connexion with the law of maritime 
insuranee. 15. What specific consequences ensue 
<m a eonviction for felony which do not follow a 
eonviction for a misdemeanor ? 16. How does the 
rule Nullum tempus occurrit regi apply in reference 
to the procedure by indictment? 17. What pro- 
vision is contained in the Common Law Procedure 
Act, 1854, restricting a defendant from setting up 
the loss of a bill of exchange or other negotiable 
instniment by way of defence to an action founded 
upon it ? 18. Specify certain cases in which parties 
are required at common law to contract by specialty. 
19. On what grounds of policy or expediency does 
our common law hold a chose in action not to be 
assignable ? 20. By the 8th pleading rule in actions 
on contract, '* all matters in confession and avoid- 
ance, includmg not only those by way of discbarge, 
but ihose which show the transaction to be eitlicr 



void or voidable in point of law, shall be specially 
pleaded.** Enumerate various defences which must 
be specially pleaded under the above rule. 21. In 
what respect does a contract of life insuranee 
fimdamentally differ firom a contract of insurance 
against the perils of the sea 6r against fire? 22. 
Under what circumstances will the deposition of a 
witness duly taken by the committing magistrate 
be admissible in evidence against the prisoner on his 
trial at the sessions or assises? 

02f THS LAW OF REAL PBOPSBgrT, &C. 

1. Define a lease, an underlease, and an interesse 
termini. An assignment of a term of years is made 
to A. to the use of B. : does the Statute of. Uses 
apply? 2. In what respect does tenancy in common 
differ from joint-tenancy and coparceny ? 8. How 
many kinds of powers are there ? Point out their 
distinguishing characteristics. 4. Explain the nature 
of a fine and a recovery ; illustrate your answer by 
describing the effect of each on an estate tail, and 
the remainder of reversion expectant thereon. 5. 
Under what circumstances will a common law power 
of sale given to executors survive? Is there any 
statute affecting this point? 6. Mention the inno- 
vations introduced into the law of settlement by the 
institution of the office of protector. 7. When did 
the danger of relnoteness in limitations of real and 
personal estate first arise? — and what was the 
restriction ultin^ately imposed upon the power of 
suspending the absolute alienation of property? 
8. Explain the nature of a bargain and sale, and a 
covenant to stand seised. Why cannot a general 
power of leasing be reserved to the bargainee? 9. 
Is the doctrine of descent founded on common or 
statute law? Enumerate the alterations introduced 
by the 8 and 4 WiU. 4, c. 106. 10. Wliat are the 
principles on which a conveyance by lease and 
release is founded? Point out the changes that 
have taken place in the frame of this conveyance. 
11. Land is devised to A. for life, and, if he die 
without issue, to B. in fee. Expkin the process uf 
reasoning by which the courts arrived at the con- 
struction put upon these limitations under the old 
law, and the effect of the 29th section of 1 Vict, 
c. 26, upon such a devise. 12. Explain the principle 
on which powers of revocation and new appointment 
operate. An estate is conveyed to such uses as A. 
shall appoint, and, in dcfaidt of appointment, to 
the use of B. in fee : A. appomts to a purchaser in 
fee. How does the purchaser obtain the legal 
estate? 18. Distinguish between a remainder and 
reversion, a vested and contingent remainder, a 
springing and a shifting use. 14. What is the 
extent of the present power of testamentary dis- 
position as compared with tliat which pifevailed 
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under the old law? 15. Explain the doctrine of 
lapse, and the alterations in that doctrine contained 
in the i Viet. e. 26. 16. How and to what extent 
is the power of alienating real and personal property 
secured to married women under the existing law ? 
17. Explain the doctrine of Cy-prh^ and its connec- 
tion with the law of perpetuity. 18. When 
executors take a power of sale over real estate by 
implication, is the concurrence of the heir necessary 
to pass a valid title to the purchaser? 19. What 
are the eirctunstances which, on a salehy a ^duciary 
vendor will exempt a purchaser from seeing to the 
application of his purchase money ? 20. Where a 
power of sale and exchange is inserted in a strict 
settlement, and the time of its exercise is un- 
restricted, is the power valid? To what extent 
does the case of Ware v. PolhiU bear upon this 
subject? 

JURZSFBUBBNCB ANI» THE dYIL LA.W. 

1. What do you consider to be the sanctions of 
natural law? 2. Who were the Boman Juris- 
consults, and what was the nature of their influence 
on Boman law? 8. What is the character of the 
inquiry pursued in the treatise J)e Jure BeUi ei 
Pads f By what canons does the author propose to 
guide himself? 4. In what relation does the 
juristical theory of Grotius stand to those of Pufien- 
dorf, Bodin, and Montesquieu? 5. In what class 
of rights must we place the right ei\joyed by thei^ 
owner of a servitude ? What practical importance 
belonged to this question in Boman law? 6. On 
whom does the Boman law impose thcf obligation 
to keep a servient tenement in such a state that 
the servitude can be freely enjoyed ? What is the 
general rule of English law on the point? 7. 
Define consanguinity and affinity. What are the 
rules of the Roman and canon laws as to the 
number of degrees within which marriage is pro- 
hibited? 8. Define things fungible, things simple, 
things aggregate, things indivisible, things principal, 
and things accessory. What is the leading rule of 
Roman law concerning things principal and things 
accessory ? Define and classify outiays, fruits and 
appurtenances, according to Roman law. 10. What 
requisites must occur in order that there may be 
a valid usucapion or prescription? What is the 
difference between the Roman and canon laws as to 
the bond Jides demanded from the person pre- 
scribing? 11. What changes in proprietorship are 
effected by alluvion, commixtion, and specification? 
12. What are the principal obligations which the 
Roman law imposes on a mortgagee, when he 
proceeds to realise his security? 13. State generally 
the right of a usofmctuaiy in Roman law, and the 
limitations to which they are subject. 14. What 



requisites must concur (1) in order that possession 
may be gained, (2) in order that it may be lost? 
15. What are Emphyteusis and Superfices, and why 
did the Roman law class them by themselvesi as 
distinct forms of ownership? 16. Was the authority 
of the tutor always necessary to give validity to 
alienations of the property of the pupilus? State 
generally the nature of the tutor's duties in reference 
to the person under his tutelage. 

GENERAL PAPER. 

1. Give an account of the Law of Treason down 
to the last changes inclusively. 2. State the relation 
in which the Church stood to the State at the dose 
of Elisabeth's reign; and describe the conduct of 
the different ecclesiastical parties and their leaders 
during her reign, and those of James the First and 
Charles the First 8. Give an account of the most 
remarkable instances in which the right of impeach- 
ment was exercised in the reigns of James the First, 
Charles the First, and Charles the Second, and of 
any constitutional questions which arose from its 
exercise. 4. A testator directs that his executors, 
after the death of A., shall purchase, in their names, 
a Government annuity of £100 for the life of B., 
and pay him the annuity half-yearly. A. . and B. 
survive the testator, but B. dies in A.'s lifetime. 
Have B.'s personal representatives any, and. what, 
claim against the testator's estate? 5. A. and B. 
execute a bond under which they are joinUy liable 
to C^B., in &ct, has jomed in the bond merely as 
surety for A.— B. dies before A., who becomes 
insolvent. Has C. any, and what, remedy against 
the estate of B.? State the grounds of your opinion. 

6. A., on his marriage with B., covenants that at 
his death he will leave her £500. By his will he 
gives her a legacy of £300, but he makes no resi- 
duary bequest. The residue, iifrer setting aside the 
£500 and £300, exceeds £9000. Has the widow a 
right to claim the £500, the £300 and her share of 
the residue, or to what is she entitled ? State the 
grounds of your opinion, and quote authorities. 

7. Explain the tiature of the relation subsisting 
between a banker and his customer in regard to 
money deposited by the latter in the hands of the 
former, and illustrate this subject by reference to 
MarzetH v. WUUanu^ 1 B. and Ad. 415, and RoUn v. 
Steward, 14 C. B. 595. 8. Give a sketch of the 
proceedings in replevin. Under what various and 
dissimilar circumstances may this aetioii be main- 
tained? 9. What important point connected with 
the law of evidence was ruled in Carter v. Botkm^ 
8 Burr. 1905, and has since be^ much agitated? 
10. An estate is devised to A, and B., and their 
heirs upon certain trusts ; a power is also given to 
A. and B., snd the survivor, and the heirs of such 
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BorviTor, to sell the ettate at their diecretion, and 
to giye Talid receipts to purchasers. B., the sur- 
vivor devises the trust-estate, and dies. Can the 
devisees of B. exercise the power of sale? Cito 
authorities in support of your answer. 11. An 
estate is devised to trustees upon trust for sale, 
suhjeet to a general diarge of debts and legacies, 
but no receipt clause is inserted in the will. Is a 
purchaser ftom the trustees liable to see to the 
application -of his purchase-money? Is he liable if 
legacies alone are charged? ' Explain ftillj the 
doctrine on this subject. 12. A testator devises 
lands to A. finr life, remainder to A.'s children as 
tenants in common for their respective lives ; and 
after the death of any child, remainder as to the 
share of such child to his diildreu as tenante in 
common in tail. At the testator^s death A. has 
three children, and another is bom some three years 
afterwards. The youngest child, when of age, 
- executes a disentaUing assurance, and conveys to a 
purchaser in fee. Does the purchaser get a good 
title ? 18. What is the defect of the theory, coun- 
tenanced by Blackstone and others, which attributes 
the origin of private property to occupancy? 14. 
Define delay, in the sense of Boman. law, and 
enumerate its principal consequences. 15. What 
was the point, in reference to possession,^ which was 
for the first time established by Savigny? 

LEASES AND SALES OF SETTLED 
ESTATES' ACT. 



This stetute (cap. cxx.) of last session is one ot 
great interest, not merely in a professional point of 
view, but likewise from the discussions which took 
place in Parliament, and the newspapers with 
reference to the particular case of buildhig on that 
far-famed place of resort for Cockney-dom, Hamp- 
stead-heath. The object of this statute is to em- 
power the Court of Chanceiy to authorise leases 
and sales of settled estates, where such leases and 
sales shall be deemed in the words of the preamble 
proper and consistent with a due regard for the 
interesto of all parties entitled under the settlement 
(which includes a will, or other instrument by 
virtue of which any hereditamenta are limited in 
trust by way of succession), and also to enable 
persons in possession of land for certain limited 
interesto to grant agricultural or occupation leases 
thereof^ at rack-rent, for a reasonable period. 

The following conditions are to be observed in 
the execution of the act, with regard to granting 
leases of settled estates : — 

First, the lease must be made to take effect in 
possession at or within one year after the 
making, and be for a term of years not exceed- 



ing for an agricultural or occupation lease 
twenty-one years, for a mining lease, or a lease 
of water, water mills, wayleaves, waterleaves, 
or other rights or easements, forty years, and 
for a building lease ninety-nine years, or where 
the court is satisfied that it is the usual custom 
of the district and beneficial to the inheritance 
to grant building leases for longer terms, then 
for such term as the court shall direct 
Secondly, on every such lease must be reserved 
the best rent, or reservation in the nature of 
rent, either uniform or not, that can be reason- 
ably obtained, payable half-yearly or oftener, 
wiUiout taking any fine or other benefit in the 
nature of a fine. 
Thirdly, where the lease is of any earth, coal, 
stone, or mineral, a certain portion of the whole 
rent or payment reserved must be from tame to 
time set aside and invested as hereinafter 
mentioned, nsinely, when and so long as the 
perton for the time being entitled to the receipt 
of such rent is a person who by reason of his 
estate, or by virtue of any declaration in the 
settlement, is entitled to work such earth, coal, 
stone, or mineral for his own benefit, one fourth 
part of such rent, and otherwise three fourth 
parte thereof; and in every such lease sufficient 
provision must be made to ensure such applica- 
tion of the aforesaid portion of the rent, by the 
appointment of trustees or otherwise. 
Fourthly, no such lease is to authorise the felling 
of any trees, except so far as necessary for the 
purpose of clearing the ground for any buildings, 
excavations, or other works authorised by the 
lease. 
Fifthly, every such lease must be by deed, and 
the lessee must execute a counterpart; and 
every such lease must contain a condition for 
re-entry on nonpayment of the rent for a period 
not less than twenty-ei^t days after it becomes 
due. 
The leases may be required to contain such special 
covenanto as the court shall deem expedient (sec. 3). 
The court may itself determine the form of particular 
leases, or vest the power in trustees (sec. 7). 
Tenante for life may grant leases for twenty-one 
years, provided the best rent be reserved that can 
reasonably be obtained without fine or other benefit 
in the nature of a fine (sec. 82), which are to be 
valid against the persons mentioned in sec. 33. 
On these applications, evidence is to be produced to 
enable the court to determine the conditions on 
which leases may be authorised (sec. 8). The court 
may also authorise the sale of the whole or part of 
settled estates or of timber (sec. 11). Such sales 
arc to be conducted and confiruicd according to the 
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rtdeB and practice of the court. Mineiala may be 
excepted firom the sale (sec. 18). 

The mode of proceeding to exercise the powers 
conferred hy the act is to be by petiHon^ in a 
summary way (sees. 16 — 18). And Uie court may 
make general roles and orders for the regulation of 
the practice, which rules and orders are to be laid 
before Parliament (sees. SO, 81). 

Consents to the application are required from the 
following parties : — 
Where there is a tenant in tail under ^ne settie- 
ment in existence, and of foil age, then the 
parties to concur or consent shall be such 
tenant in tail, or if there is more than one such 
tenant in tail then the first of such tenants in 
tail, and all persons in existence having any 
beneficial estate or interest under or by virtue 
of the settiement prior to the estate of such 
tenant in tail, and all trustees having any 
estate or interest on behalf of any unborn child 
prior to the estate of such tenant in tail. 
And in every other case the p^es to concur or 
consent shall be all the persons in existence 
having any beneficial estate or interest under 
or by virtue of the settiement, and also all 
trustees having any estate or interest on behalf 
of any unborn child (sec. 17). 
The petition may be granted without consent, 
saving the rights of non>consenting parties; but 
notice of the application is to be served on all the 
trustees, and inserted in such newspapers as the 
court may direct (sees. 17, 18). With a view to 
meet the Hampstead case it is provided by sec. 21, 
that no application can be made under the act, 
where a similar application has been rejected by 
Parliament. By sec. 22, notice of the exercise of 
the powers of the act is to be entered on the settie- 
ment, under the direction of the court. By sec. 28, 
the court may appoint trustees to receive and apply 
the monies arising fix>m sales for the following 
purposes: — 
The purchase or redemption of the land tax, or 
the discharge or redemption of any incumbrance 
affecting the hereditaments in respect of which 
such money was paid, or afiecting any other 
hereditaments subject to the same uses or trusts ; 
or 
The purchase of other hereditaments to be settied 
in the same manner as the hereditaments in 
respect of which the money was paid ; or 
The payment to any person becoming absolutely 

entitied. 

By sec. 25, until the money can be so applied, the 

parties entitied to the rents of the land are to 

receive the dividends. By sec. 27 the court is not 

to authorise any act which would not have been 



authorised by the settior. By sec. 29 the court 
may direct tiie eoeU and expenses of these applications 
to be charged on the estate in respect of which the 
application is made, or any other estate included in 
the settiement, or may direct a sale or mortgage of 
sufficient to pay the costs, or may direct the same 
to be paid out of the rents. 

By ss. 87 & 88 a married woman applying to the* 
court is to be examined apart firom her husband, 
and no clause in az^y settiement resiraimng antieipa' 
Hon is to prevent the court firom exercising tiie 
powers of the act. Such examination (sec. 38) is to 
be either by the court or by a solicitor. By sec. 41, 
tenants for life may exercise the powers given by 
the act notwithstanding incumbrances. There is an 
exception (sec. 42) of entails created by act of 
Parlkunent, and by sec. 48 the rights of lord of 
manora are saved. A most important provision is 
contained in sec. 35 being the repeal of the 32 Hen. 
8, c. 25 (except as to leases by ecclesiastical persons) 
by which tenants in tail husbands in right of their 
wives, &c., were enabled to grant leases, altogether 
tiie act is one requiring the attention of both practi- 
tioner and student, and we therefore give it in 
extenao. The act recites as fi)llow8: — ^^* Whereas 
it is expedient that the Courtof Chancery should 
have power in certain cases to authorise leases and 
sales of settied estates where it diall deem that such 
leases or sales would be proper and consistent witii 
a due regard for the interests of all parties entitied 
under the settlement ; and it is also expedient that 
persons in possession of land for certain limited 
interests should have power to grant agricultural or 
occupation leases thereof, at rackrent, for a reason- 
able period. 

S«c.* I. Interpretation of certain temw.— The word 
" settlement," as used in this act, shall signify any 
Act of Parliament, deed, agreement, copy of court- 
roll, will, or otiier instrument, or any number of 
such instruments, under or by virtue of which any 
hereditaments of any tenure or any estates or in- 
terests in any such hereditaments stand limited to 
or in trust for any persons by way of succession, 
including any such instruments affecting the estates 
of any one or more of such persons exclusively; 
and the term ^* settied estates '^ as used in this act, 
shall signify all hereditaments of any tenure and all 
estates or interests in any such hereditaments which 
are the subject of a settiement ; and fbrthe purposes 
of this act a tenant in tail after possibility of issue 
extinct shall be deemed to be a tenant for life' 

Sbc. n. Power to Court of Chancery to authoriee 
leases of settled estates^ subject to certain conditions, — 
It shall be lawful for the Court of Chanceiy in 
England, so far as relates to estates in England, and 
for the Court of Chancery in Ireland, so far aa 
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relates to estates in Lreland, if it shall deem it 
proper and consistent with a dne regard for the 
interests of all parties entitled nnder the settlement, 
and subject to the provisions and restrictions in this 
set contained, to authorise leases of any settled 
estates, or of anyTights or privileges over or aflect- 
ing any settled estates, for any purpose whatsoever, 
whether involving waste or not, provided the follow- 
ing conditions be observed : 
first, every such lease shaU be made to take 
^effect in possession at & within one year next 
after the making thereof, and shall be foe a 
term of years not exceeding for an agricultural 
or occupation lease twenty-one years, for a 
mining lease, or a lease of water, water-milb, 
' wayleaves, wateijcaves or other rights or ease- 
ments, forty years, and for a building lease 
ninety-nine years, or where the court shall be 
satisfied that it is the usual custom of the district 
and beneficial to the inheritance to grant building 
leases for longer terms, then for such term as 
the court shall direct : 
Secondly, on every such lease shall be reserved 
the best rent, or reservation in the nature of 
rent, either uniform or not, that can be reason- 
ably obtained, to be made pajrable half-yearly 
or oftencr, without taking any fine or other 
benefit in the nature of a fine : 
Thirdly, where the lease is of any earth, coal, 
stone, or mineral, a certain portion of the 
whole rent or payment reserved shall be firom 
time to time set aside and invested as herein- 
after mentioned ; namely, when and so long as 
the person for the time being entitled to the 
receipt of such rent is a person who by reason 
of his estate, or by virtue of any declaration in 
the settlement, is entitled to work such earth, 
coal, stone or mineral fot his own benefit, one 
fourth part of such rent, and otherwise three 
fourth parts thereof; and in every such lease 
sufficient provision shall be made to insure 
such application of the aforesaid portion of the 
rent, by the appointment of trustees or other- 
wise, as the court shall deem expedient : 
Fourthly, no such lease shall authorise the felling 
of any trees, except so fitf as shall be neces- 
sary for the purpose of clearing the ground for 
any buildings, excavations or other works 
authorised by the lease : 
Fifthly, every such lease shall be by deed, and 
the lessee shall execute a counto)rpart thereof; 
and every such lease shall contain a condition 
for re-entry on non-payment of the rent for a 
period not less than twenty-eight days alter it 
becomes due. 
IIL Leases may cotitaia special cuvenanU, — Subject 



and in addition to the conditions hereinbefore men- 
tioned, every such lease shall contain such covenants, 
conditions and stipulations as the court shall deem 
expedient with reference to the special circumstances 
of the demise. 

ly. Parts of sealed estates may he leased— The 
power to authorise leases conferred by this act shall 
extend to authorise leases either of the whole or any 
parts bf the settled estates, and may be exercised 
firom time to time. 

y. Leases may he surrendered and renewed, — ^Any 
lease granted under this act may be surrendered, 
either for the purpose of obtaining a renewal of the 
same or not ; and the power to authorise leases con- 
ferred by this act shall extend to authorise new 
leases of the whole or any part of the hereditaments 
comprised in any surrendered lease. 

YI. Power to authorise leases to extend to preliminary 
contracts. — ^The power to authorise leases conferred 
by this act shall extend to authorise preliminary 
contracts to grant any such leases ; and any of the 
terms of such contracts may be varied in the leases. 

Vll. Mode in which leases may he authorised, — The 
power to authorise leases conferred by this act may 
be exercised by the court, either by approving of 
particular leases, or by ordering that powers of 
leasing, in conformity with the provisions of this act, 
shall be vested in trustees in manner hereinafter 
mentioned. 

ym. What evidence to he produced on an appUca- 
tion to authorise leases. — When application is made 
to the court, either to approve of a particular lease, 
or to vest any powers ^ leasing in trustees, the 
court shall require the applicant to produce such 
evidence as it shall deem sufficient to enable it to 
ascertain the lutture, vslue and circumstances of the 
estate, and the terms and conditions on which 
leases thereof ought to be authorised. 

IX. After approval of a lease^ court to direct who 
shall he the lessor. — ^When a particular lease or- con- 
tract for a lease has been approved by the court, the 
court shall direct what person or persons shall 
execute the same as lessor ; and ihelease or contract 
executed by such person *or persons shall take effect 
in all respects as if he or they was or were at the 
tame of the execution thereof absolutely entitled to 
the whole estate or interest wiiich is bound by the 
settlement, and hod immediately afterwards settled 
the same according to the settlement, and so as to 
operate (if necessary) by way of revocation and 
appointment of the use, or otherwise as the court 
shall direct. 

X. Powers of leasing may he vested in trustees.'^ 
Where the court shall deem it expedient that any 
general powers of leasiiig any settled estates confor- 
mably to this act should be vested in trustees, it 
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may by order Test any such power accordingly, 
either in the existing trustees of the settlement or 
in any other persons; and such powers, when 
exercised by such trustees, shall take effect in all 
respects as if the power so vested in them had been 
originally contained in the settlement, and so as to 
operate (if necessary) by way of revocation and 
appointment of the use, or otherwise as the court 
shall direct ; and in' every such case the court, if it 
shall think fit, may impose any conditions as to 
consents or otherwise on the exercise of such power, 
and the court may also authorise the insertion of 
provisions for the appointment of new trustees from 
time to time for the purpose of exercising such 
powers of leasing as aforesaid. 

XI. Court may authorise sales of settled estates^ and 
o/ttm(er.— It shall be lawful for the Court of Chan- 
cery in England, so far as relates to estates in 
England, and for the Court of Chancery iu Ireland, 
so far as relates to estates in Ireland, if it shall deem 
it proper and consistent with a due regard for the 
interests of all parties entitled under the settlement, 
and subject to the provisions and restrictions in this 
act contained, firom time to time to authorise a sale 
of the whole or any parts of any settled estates or of 
any timber (not being ornamental timber) growing 
on any settled estates ; and every such sale shall be 
conducted and confirmed in the same manner as by 
the rules and practice of the court for the time being 
is or shall be required in the sale of lands sold under 
a decree of the court. 

XIT. Consideration for land sold for building may 
he a fee-farm rent, — ^When any land is sold for 
building purposes it shall be lawful for the court, 
if it shall see fit, to allow the whole or any part of 
the consideration to be a rent issuing out of such 
land, which may be secured and settled in such 
manner as the court shall approve. 

Xni. Minerals^ ifc.^ may be excepted from sales. — 
On any sale of land any earth, coal, stone or mineral 
may be excepted, and any rights or privileges may 
be reserved, and the purchaser may be required to 
enter into any covenants, or submit to any restric- 
tions, which the court may deem advisable. 

XIV. Court may authorise dedication of parts of 
settled estates for roads^ j*c. — ^It shall be lawful for 
the Court of Chancery in England, so far as relates 
to estates in England, and for the Court of Chancery 
in Ireland, so &r as relates to estates in Ireland, if 
it shall deem it proper and consistent with a due 
regard for the interests of all parties entitled under 
the settlement, and subject to the provisions and 
restrictions in this act contained, from time to time 
to' direct that any part of any settled estates be laid 
out for streets, roads, paths, squares, gardens, or 
other open spaces, sewers, drains, or watercourses. 



either to be dedicated to the public or not ; and the 
court may direct that the partp so laid out shall 
remain vested in the trustees of the settlement, or 
be conveyed to and vested in any other trustees, 
upon such trusts for securing the continued appro- 
priation thereof to the purposes aforesaid in all 
respects, and with such provisions for the ap])oint- 
mcut of new trustees when required, as by the court 
shall be deemed advisable. 

Sec. XY. How sales and dedications are to be 
effected under the direction of the court, — On every 
sale or dedication to be effected as herein-before 
mentioned the court may direct what person or per- 
sons shall execute the deed of conveyance ; and the 
deed executed by such person or persons shall take 
effect as if the settlement had contained a power 
enabling such person or persons to effect such sale 
or dedication, and so as to operate (if necessary) by 
way of revocation and appointment of the use, or 
otherwise as the court shall direct. 

Sec. XVI. Application by petition to exercise 
powers conferred by (his acU-^Anj person entitled 
to the possession or to the receipt of the rents and 
profits of any settled estates for a term of years 
determinb.^le on his death, or for an estate for life 
or any greater estate, may apply to the court, by 
petition in a summary way, to exercise the pbwers 
conferred by this act 

Sec. XVII. With whose consent swA application 
to be made. — Subject to the exception contained in 
the next section, every application to the court must 
be made with the concurrence or consent of the 
following parties ; namely. 
Where there is a tenant in tail under the settle- 
ment in existence, and of fbll age, then the 
parties to concur or consent shall be such tenant 
in tail, or if there is more .than one such tenant 
in tail, then the first of such tenants in tail, 
and aU persons- in existence having any bene- 
ficial estate or interest under or by virtue of the 
settlement prior to the estate of such tenant 
in tail, and all trustees having any estate or 
interest on behalf of any unborn child prior to 
the estate of such tenant in tail ; 
And in every other case the parties to concur or 
consent shall be all the persons in existence 
having any beneficial estate or interest imder 
or by virtue of the settlement, and also all 
trustees having any estate or interest on behalf 
of any unborn child. 
Sec. XVni. Petition may be granted without con- 
sent, saving rights of non-consenting parties. — Provided 
nevertheless, that unless there shall be a person 
entitled to an estate of inheritance whose consent or 
concurrence shall have been refused or cannot be 
obtamcd, it shtdl be lawful for the court, if it shaU 
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think fit, to give effect to any petition, subject to 
and 80 as not to affect the rights, estate, or interest 
of any person whose consent or concurrence has 
been refused or cannot be obtained, or whose rights, 
estate, or interest ought in the opinion of the -court 
to be excepted. 

Sec. XIX. Notice ofappUcaHon to he served on all 
tnuUes^ Sfv, — Notice of any application to the court 
under this act shall be served on all trustees who 
are eeised or possessed of any estate in trust for any 
person whose consent or concurrence to or in the 
application is hereby required, and on any other 
parties who in the opinion of the court ought to be 
so serred, unless the court shall think fit to dispense 
with such notice. 

Sec. XX. Notice of apptication to he given in 
newspapers. — Notice of any application to the court 
under this act shall be inserted in such newspapers 
as the court shall direct, and any person or body 
corporate, whether interested in the estate or not' 
may apply to the Court of Chancery by motion ibr 
leave to be heard in opposition to or in support of 
any application which may be made to the court 
under this act ; and the court is hereby authorised 
to permit such person or corporation to appear and 
be heard in opposition to or in support of any such 
application, on such terms as to costs or otherwise, 
and in such manner as it shall think fit. 

SsG. XXL No application under this act to he 
granted where a similar application has heen rejected 
by Parliament, — ^The court shall not be at liberty to 
grant any application under this act in any case 
where the applicant, or any party entitled, has pre- 
viously applied to either house of Parliament for a 
private act to effect the same or a simOar object, 
and such application has been rejected on its merits, 
or reported against by the judges to whom the bill 
mayiiave been referred. 

Sso. XXII. Notice of the exercise of powers to be 
given bg ike court, — ^Ihe court shall di^ct that some 
sufficient notice of any exercise of any of the powers 
conferred on it by this act shall be placed on the 
settlement or on any copies thereof, or otherwise 
recorded in any way it may think proper, in all 
cases where it shall appear to the court to be prac- 
ticable and expedient, for preventmg fraud or 
mistake. 

S^c. XXm. Court may appoint trustees to receive 
and applg moneys arising from sales. — ^All moneys to 
be received on any sale effected under the autho- 
rity of this act, or to be set aside out of the rent 
or payments reserved on any lease of earth, coal, 
stone, or minerals as aforesaid, may, if the court 
shall think fit, be paid to any trustees of whom it 
shall approve, or otherwise the same shall be 
paid into the Bank of England or Ireland, as the 



case may be, to the account* of the Accountant- 
General of the Court of Chancery, exparte the 
applicant in the matter of this act, and in either case 
such money shiQl be applied as the court shall firom 
time to time to time direct to some one or more of 
the following purposes ; namely. 
The purdiase of redemption of the land tax, or 
the discharge or redemption of any incumbrance 
affecting the hereditaments in respect of which 
such money was paid, or affecting any other 
hereditaments subject to the same uses or trusts ; 
or 
The purchase of other hereditaments to be settled 
in the same manner as the hereditaments in re- 
spect of which the money was pud ; or 
The payment to any person becoming absolutely 

entitled.' 
Sso. XXIY. Trustees may {qtply moneys, in certain 
cases, without application to court.— The application 
of the money in manner aforesaid may, if the court 
shall so direct, be made by the trustees (if any) 
without any application to the court, or otiierwise 
upon an order of the court upon the petition of the 
person who would be entitled to the possession or 
the receipt of the rents and profits of the land if the 
money had been invested in the purchase of land. 

Sso. XXY. Until money can be appHied, to be in- 
vested, and dividends to be paid to parties entitled, — 
Until the money can.be applied as aforesaid, the 
same shall firom time to time be investedinExchequer- 
bills, or in Three per Centum Consolidated Bank 
Annuities, as the court shall think fit; and the 
interest and dividends of such Exchequer-bills or 
Bank Annuities shall be paid to the person who 
would have been entitled to the rents and profits 
of the land if the money had been invested in the 
purchase of land. 

' Seo. XXVL Court may exercisepowers rq>eatedly; 
but may not exercise them if expressly negatived. — 
The court shall be at liberty to exercise any of the 
powers conferred on it by this act, whether the 
court shall have already exercised any of the powers 
conferred by this act in respect of the same property, 
or not; but no such powers shall be exercised if an 
express declaration or manifest intention that, they 
shall not be exercised is contained^in the settlement, 
or may reasonably be inferred therefirom, or firom 
extrinsic circumstances or evidence: provided 
always, that the circumstance of the settlement 
containing powers to effect similar purposes shall 
not preclude the court firom exerdsmg any of the 
powers conferred by this act, if it shall think that 
the powers contained in the settlement ought to be 
extended. 

Seo. XXVn. Court not to authorise any act which 
could not have been authorised by the settlor.— Noitaag 
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in this act shall be constrned to empower the court 
to authorise any lease, sale, or other act beyond 
the extent to which in the opinion of the conrt the 
same might haye been authorised in and by the 
settlement by the settlor or settlors. 

Sbo. XXviil. Acts of the court in prqfested pur- 
mtanee of this act not to he moo^ufoted.— After the 
completton of any lease or sale, or other act, under 
the authority of the court, and purporting to be in 
pursuance of this act, the same shall not be invali- 
dated on the ground that the court was not hereby 
empowered to authorise the same; except that no 
sudi lease, sale or other act shall hare any effect 
against any person whose conciirrence in or consent 
to the application ought to hare been obtained and 
was not obtained. 

Sbc. XXIX. Vosts —It shall be lawful fair the 
court, if it shall think fit, to order that all or any 
costs or expenses of all ojr any parties of and incident 
to any application under this act shaU be a charge 
on the hereditaments which are the sutrject of the 
applicktion, or on any .other hereditaments included 
in the same settlement, and subject to the jsame 
limitations ; and the court may also direct that such 
costs and expenses shall be raised by ^e or mort- 
gage of a sufficient part of such hereditaments ; or 
out of the rents or profits thereof, such costs and 
expenses to be taxed as the court shall direct. 

Sbo. XXX. Power to Lord Chancellor &c., to 
make rules and orders. 

Sec. XXXI. Rules and orders to b^ laid before 
Parliament. 

Sbc. XXXn. Tenants for K/e, frc., may grant 
leases for twenty-one years. — ^It shallnbe lawful for 
any person entitled to the possession or to the 
receipt of the rents and profits of any settled estates 
for an estate for life, or for a term of years de- 
terminable with his life, or for any greater estate, 
either in his own right or in right of his wife, unless 
the settlement shall contain an express declaration 
that it shall not be lawful for such person to make 
such demise ; and also for any person entitled to 
the possession or to the receipt of the rents and 
profits of any unsettled estates as tenant by the 
courtesy, or in dower, or in right of a wife who is 
seised in fee, without any application to the court, 
to demise the same or any part thereof, except the 
principal mansion house and the demesnes thereof, 
and other lands usually occupied therewith, firom 
time to time, for any term not exceeding twenty-one 
years to take effect in possession ; provided, that 
every such demise be made by deed, and the best 
rent that can reasonably be obtained be thereby 
reserved, without any fine or other benefit in the 
nature of a fine, which rent shall be incident to the 
immediate reversion ; and provided that such demise 



be not made without impeachment of waste, and do 
contain a covenant fi>r payment of the rent, and 
such other usual and proper covenants as the lessor 
shall think fit, and also a condition of re-entry on 
non-payment fi>r a period not less than twenty- 
eight days of the rent thereby reserved, and on non- 
observance of any of the covenants or conditions 
therein contained :* and provided a counterpart of 
every deed of lease be executed by the lessee. 

Sec. XXXm. Against whom snch leases shatt be 
valid. — ^Every demise authorised, by the last prece- 
ding section shall be valid against the person grant^ 
ing the same, and all other persons entitled to 
estates subsequent to the estate of such person under 
or by virtue of the same settlement, if the estates be 
settled, and in the case of misettled estates against 
all persons claiming through or under the wife or 
.husband (as the case may be) of the person granting 
the same. 

Sbc. XXXIV. Evidence of execution of lease by 
lessee. — ^The execution of any lease by the lessor or 
lessors shall be deemed sufficient evidence that a 
counterpart of such lease has been duly executed by 
the lessee as required by this act. 

Sec. XXXV. Repeal of 82 Hen. 8, c. 28, and 
10 Car. 1, ss. 8, c. 6 (Ireland) except as to eccUsiaS" 
tical leases. — ^The act of the thirQr-second year of 
King Henry the Eighth, ehapter twenty-eight, 
intituled *^ Lessees to ei\|oy the farm against the 
tenants in tail,'* nnd the act of the Parliament of 
Ireland of the tenth year of Xing Charles the First, 
session three, chapter six, intituled " An Act that 
lessees shall enjoy their ftrms against toiants in 
tail, or in right of their wives,'* &c., are hereby 
repealed, except so fkr as rel^ to leases made by 
persons having an estate in the right of their 
ehurches. 

Sec. XXXYI. Provision as to infants^ hmaHcs^ 
^.— AH powers given by this act, and all applica- 
tions to the court under this act, and consents to 
such applications, may be exercised, made, or given 
by guardians on behalf of infimts, and by committees 
on behalf of lunatics, and by assignees of bankrupts 
or insolvents: provided nevertheless, that in the 
cases of infant or lunatic tenants in tail no applica- 
tion to the court or consent to aoy application may 
be made or given by any guardian or committee 
without the special direction of the court. 

Sec. XXXVn. A married woman applying to the 
court to he examined apart from her husband; no 
clause^ ^., in settlement reHraining anticipation to 
prevent court from exercising powers of this act — 
Where a married woman shall apply to the court, 
or consent to an application to the court, under this 
act, 'she shall first be examined apart from her 
husband touching her knowledge of the nature and 
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efieet of the appliefttioii« tad it shall he Moertained 
that the freely desires to make or oonaent to rach 
appUcation ; and rach examination shall be made 
whether the hereditaments which are the solject of 
the application shall be setded in tmst for the 
separate nse of snch married woman independently 
of her husband, or not ; and no daose or provision 
in any settlement restraining anticipation shall 
prerent the court from exercising, if it shall think 
fit, any of the powers given by this act, and no snch 
exerdse shall occasion any forfeiture, anything in 
the settlement contained to the contraiy notwiih- 



Sic. XXXYIIL Such examuiatum to he eiiker by 
A$ eowrt arhy a joliator.— The examination of such 
married woman shall be made either by the court 
or some solicitor duly apppomted l^ the court for 
that purpose, who shall certiff , under his hand, that 
he has examined her Kput from her husband, and 
is satisfied that she is aware of the nature and effect 
of the intended application, and that she freely 
desires to make or consent to the same. 

Sxo. XXXTX. Am to content of married toomen 
under age, — Salject to such examination as aforesaid, 
mairied women may make or consent to any ap- 
plications, whether they be of full age or infants. 

Sbc. XL. No equiiy to compel any one to apply to 
the court. — ^Nothing in this act shall be construed to* 
create any obligation at law or in equity on any 
person to make or consent to any application to the 
court, or to exercise any power. 

Sbo. XLI. Tenants for Ufe^ f(v,^ may. exercue 
powere notwUhetandmg incumbranecs^-^'FoT/ the pur- 
poses of this act, a person shall be deemed to be 
entitled to the possession or to the receipt of t£e 
rents and profits of estates, although his estate may 
be charged or inenmbered either by himself or by 
the' settlor, or otherwise howsoever, to any extent ; 
but the estates or interests of the parties entitled to 
any such charge or incumbrance shall not be 
effected by the acts of the person entitled to the 
possession or to the receipt of the rents and profits 
as aforesaid unless they shall concur therein. 

Sec. XLn. Excq>tions as to entaiU created by actd 
ofParlument. — ^Provided always, that nothing in 
this act shall authorise any sale or lease beyond the 
term of twtenty-one years of any settled estates in 
which, under the act of the thirty-fourth and thirty- 
fifth years of Emg Henry the Eighth, chapter 
twenty, ^* to embar feigned recoverjf^ of lands where- 
m the King is in reversion,*' or under any other 
Act of Parliament, the tenants are restrained from 
barring or defeating their esUtes tail, or where the 
reversion is vested in the Crown. 

Sao. XLTTT . Saving righti of lords of manors.^ 
Nothing in this act shall authorise the granting of 



a lease of any copyhold or customary hereditaments 
not warranted by the custom of the manor without 
the consent of the lord, nor otherwise prgudice or 
affect the rights of any lord of a manor. 

Sbc. XLIV. To what settlements this act to extend. 
— ^The provisions of this act shall extend to all 
settlements, whether made before or after it shall 
come in force, except those as to demises to be made 
without appfication to the court, which shall extend 
only to settlements made after this act shall come in 
force. 

Sbo. XLY. Extent of oef.-^This aet shall not 
extend to Scotland. 

Sbo. XLVL Commencement of oet— This aet 
shall come in foroe on the first day of November 
1856. 



ARTICLED CLEBKS. 



Increased Fees for Exaxdnation — Staxqthg Articles 
after Date — Examination Honours and Prizes. 
[^jUc,/>/>. 61, 68.] 
IAbm are some points of interest relating to articled 
clerks which we propose to notice in this place. 

£rafittfia(km fees inereased,-^We have to report 
that the Incorporated Law Society have succeeded 
in obtaining the sanction of the judges to an increase 
in the amount of the fees receivable by them on the 
examination of articled derks, which is sought to be 
justified on the ground that the fees hitherto have 
not covered the expenses, direct and incidental, in- 
curred, in reference not to the examination, but to 
the " exammation and registrationj'^ It will be seen 
that the clerks are to pay a heavy addition for theur 
mere examination, it being, no doubt, thon^t more 
probable that they would put up with^m additional 
heavy tax more Ireadily than solicitors, many of whom 
would have had influence enough to have resisted 
a greatly increased imposition on them. We refer 
to the article in this number entitied ^* Law Sogib- 
TiBS,** for an exposition of the views of the Incor- 
porated Society on this matter, and we only add that 
the increase is in the fee for examination, from two 
guineas to three gniueas— just one-half more; the 
increase for registration being from Is. 6d. to 2s. 8d. 
Stax^ping articles after date. — ^Ih the last session of 
Parliament an act was passed (19 & 20 Ylc. c 81) 
respecting the stamp duties, which will be found in 
another part of our publication, and by which, among 
other matters, power is given to stamp articles of 
clerkship after six months fitmi their date. We 
should sUte that by the 7 Geo, 4, c. 44, the Com- 
missioners of Stamps were not to stamp, after six 
months firom thcf date thereof, any articles of clerk- 
ship, contract, or other instrument, whereby any 
person should be bound to serve as a clerk or ap- 
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prentice in order to admiBsionas a solicitor, attorney, 
proctor, writer to the signet, &c. By sec. 3 of the 
new act, it is provided that from the passing of this 
act (29th July, 1856) the Conunissioners of Inland 
Beyenue, where directed so to doby the Commissionere 
of her A£qfeHy*s Treasury^ may stamp any such in- 
struments upon payment of the duty chargeable 
thereon at the date thereof, and of the following 
penalties : — 

Instruments dated and executed before 

5th Aug. 1853 £20 

Instruments brought to be stamped 

within one year from the .date £10 

. After one year, and within two X20 

After two years, and within three £30 

After three years, and within four £40 

After four years « £50 

The act recites the aboTCtmentioned provision of 
the 7 Geo. 4, c. 44, and then enacts that, notwith- 
standing the said act, the conmiissioners may, on a 
Treasury order, stamp the articles on payment of 
the sums before-mentioned. 

The present power of the Commissioners of Inland 
Beyenue to stamp articles of clerkship on payment 
of a penalty of £3, within six months, does not ap- 
pear to be repealed. The power was exercised as a 
matter of course on all applications, and probably 
will be continued. It will be noticed that the Com- 
missioners of Inland Bevenue are not authorised to 
affix the stamp unless so directed by the Treasury. 
It is not improbable, therefore, that a reasonable 
case must be made out to satisfy the authorities that 
the ordinary rule should be relaxed in the case of 
the applicant. It may be that some instances of ex- 
traordinary hardship have occurred, where, by no 
omission of the parents of the articled clerk, the 
articles have remained unstamped, and yet the whole 
9erTice has been duly performed, and irreparable 
injury would result if another five years' servitude 
were required. *^ Hard cases make bad law." We 
trust that the relief contemplated by the act will not 
be perverted to dangerous purposes. To guard 
against any fraudulent practice, it would have been 
better (says the Legal Observer) to confide the exer- 
cise of the power of the act to the judges, instead of 
ihe Treasury, and the judges would probably have 
made regulations under which due notice would be 
given of such applications, and of the grounds on 
which they were made, like applications to renew or 
take out certificates, and affidavits in support thereof 
being filed at the judge's chambers jmd the master's 
office, the necessary inquiries might be made by the 
Incorporated Law Society as registrar of attorneys. 
The Lords of the Treasury may, however, adopt 
some rules by which any deception on them Inay be 
prevented. We mention these points because we 



know it was generally considered that the stamp 
duty of £120 constituted some safeguard, as a pro- 
perty qualification, against the admission of improper 
persons into the profession. Mr. Gladstone, when 
pressed, as Chancellor of the Exchequer, to repeal 
the annual certificate duty, thought proper, un- 
asked, to reduce the duty of £120 to £80, for the 
sake, as he avowed, of a '^ more free competition,*' 
and took off one-finirth only of the annual tax. We 
remember that the Incorporated Law Society, having 
charge of the measures for the repeal of the certifir 
cate duty, were blamed in certain quarters as if they 
had favoured the reduction of the duty on articles of 
clerkship — a measure which the Government of its 
own mere motion adopted. It is true that this tax 
on entering the legal profession (not imposed on the 
medical) is for the most part paid by the parents of 
the articled clerks, but often tends to lower the pre- 
mium fi>r instruction which ought to be paid to the 
attorney, and it must be admitted that the large sum 
paid in this way would be better bestowed in pro- 
viding means for a superior kind of legal educadon, 
by the endowment of an attorneys' college, and the 
establishment of law libraries and law lectures in the 
cities and large towns in the country. 

An important point will arise in the operation of 
the act, in regard to the registration of articles of 
clerkship which remain unstamped for more dian six 
months after their execution. Under the Attorneys 
and Solicitors' Act, 6 & 7 Vic e. 73, articles cannot 
be registered without an order of the court after the 
expiration of six months ; and unless the articles are 
registered the service cannot be ^' deemed good ser- 
vice." When, therefore, a contract has been made 
on unstamped paper, and the instrument is sub- 
sequentiy stamped under the provisions of the new 
act, the case must come before the court on an appli- 
cation for leave to register the articles nunc pro tunc ; 
and the court will require proof of bond fide service 
from the date of the contract, and probably also some 
satisfiictory reason for the delay in stamping the 
articles according to the usual course. 

Bxamvnatiofn honours and prizes, — We have before 
(ante, pp. 61, 68) called attention to the fact that 
tiie examiners are wiUing to present prises to the 
three best candidates at the examination, which in 
part realises the. plan long ago propounded in our 
pages by Mr. Cordes, and in support of which peti- 
tions were prepared by him and others in Parlia- 
ment. No doubt the present concession has been 
induced by that movement, but whether articled 
clerks should remain content with so small an instal- 
ment of what is required is another thing. Bespect- 
ing these prizes, a contemporary, whose connection 
with the examiners and the examinations entities 
him to speak ^vith some authority, says : «* Whilst 
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calling the afctentioii of the articled derks to this 
regulation, we venture alao to remind the attorneys 
themselves of the propriety of ascertaining, from time 
to time, the progress whidi their articled clerks are 
making, as well in the $tud^ as the practice of the 
law. It need scarcely he urged that it is not suffi- 
cient for a successfd examination that the clerk 
should be lealous, active, and intelligent in the com- 
mon routine of business. A young man of energetic 
habits, with good natural ability, may gain credit for 
pnnnptitude and attention in practical matters, and 
be justly esteemed as a valuable assistant in the 
office, and yet may fiul to pass the examination. 
We have heard of instances of clerks to whom a 
considerable share of professional business has been 
entrusted; for instance, in common law or bank- 
ruptcy, and who have been unable to answer a 
sufficient number of questions in conveyancing and 
equity. Devoted, much to their credit, to the de- 
partment confided to them, and gaining a reputation 
for ability in that department, they have suppbsed 
that an ordinary or superficial amount of knowledge 
in other brandies would enable them to pass the 
ordeaL We believe that many have been subjected 
to great mortification on finding that the examiners 
did not feel themselves justified in certifying the 
"fitness and capadty '* of the candidate to act as an 
attorney and sdidtor in the three essential branches 
of common law, equity, and conveyancing. And 
such must necessarily be the case if the candidate 
cannot answer with tolerable accuracy a majority of 
the fifteen questions in those departments. We 
proce^ therefore, to notice this farther step which 
harbeen taken by the Incorporated Law Sodety for 
the improvement of their branch of the profession. 
Although no disUnction has hitherto marked the 
diflTerenice between those who have just passed and 
those who have excelled, many of the candidatfes 
have wisely answered the questions to the best of 
their ability, and the examiners, we understand, have 
often regretted that they could not award some tes- 
timonial of the superior attainments which had been 
evinced. On one occanon, however, the master 
who had presided at the examination could not 
refrain from noticing the candidate on his coming up 
to be sworn in court (in the presence of his fellow 
students), and commending him for the merit of his 
examination. Ko doubt, also, the names of others 
who have shown more than ordinary knowledge have 
been occasionaUy mentioned by individual examiners, 
though there could be no offidal notice of merit. 
The subject of awarding some appropriate reward 
for superior diligence and ability has been long under 
the condderaticin both of the masters who preside 
and the other examiners selected from the council of 
the Incorporated Law Sodety ; and the course of 



proceeding which it is intended to adopt seems to be 
veiy judicioudy arranged ; and if we correctly un- 
derstand the mode of carrying the new regulation 
into effect, it is well devised for the purpose of test- 
ing the candidate's legal knowledge in a numner 
which we think cannot be deemed too stringent or 
severe. The importance of the new measure may 
be estimated when we consider the large number of 
profesdonal derks who have to undeigo this ordeal 
of the examination. There are probably upwards of 
2,000 serving under artides at the same time. This 
supposes only one-fifth of the attorneys in England 
and Wdes to have artided derks in theur offices at 
any ghren period, though many of them (even where 
there are several partners) have their fUl comple- 
ment of two derks. K aU who are artided were 
examined and admitted, the number would far exceed 
the actual admissions on the roll ; but a condderable 
proportion never complete the term of service ; some 
pass into other professions ; not a few go to the 
colonies; others retire from ill hedth ; and sonft re- 
main as derks. Others are examined, but postpone 
their admissipn, or, if admitted, do not take out 
their certificates until they have a prospect of esta- 
blishing themsdves in budness or of joining a part- 
nership. For these and other causes a large per 
centage must be deducted fh>m the gross number 
who commence the career of an artided derk. There 
are various dasses of persons comprehended in the 
generd body of artided derks: — 1. Those who, 
l^elug the sons of wedthy parents, pay a liberal 
premium to some eminent solicitor, and feel them- 
selves entitled to pass their term of serrice in an 
easy fi^entiemanly manner; yet amongst them are 
some energetic and industrious men, who exert 
themselves, master tiie difficulties of their profession, 
and soon take a prosperous position amongst their 
brethren. 2. The next dass are articled to attor- 
neys of moderate practice, to whom they pay a 
snialler premium, and are expected to Submit to some 
of the drudgery of the office, and are in generd 
more practically useful than the wedthier dass. 8. 
The remdning class are for the most part young 
men who have shown their diligence and d)ility as 
managing clerks, and enter into articles without 
paying any premium, and sometimes firom their 
merit receive a moderate sdary during their derk- 
ship. Of the candidates examined it cannot be pre- 
dicated that those who pass in a superior manner 
belong to any one of these three classes more than 
another ; each dass, we -believe, supplies an average 
quota of excellence, mediocrity, and defect. There 
is no *^royd road*' at the examination; strict im- 
partidity prevails; the pupils of some -of the exa- 
miners have been r^ected, and the same fate has 
followed the sons of persons holdiuR high podtions 
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in the law. Li eanying the new reguktion into 
efieet we presume that' the candidates will he exa- 
mined (aa hitherto) in fiye departments of law and 
practice— namely, in common law, oonyeyandng, 
equity, hankmptcy, and criminal law, including pro- 
ceedings hefore magistrates. They will he required 
to answer the questions in the first three hranches 
in a satis&etory manner in order to entitle them to 
pass. We conodve (looking at the announcement 
made to the candidates) that a certain number of 
marks will be given, according to the nature of the 
question, and the merit of the answer, whether per- 
fectly accurate and complete — accurate to a certain 
extent, but incomplete— or eyincing a suffideut 
knowledge of the subject to justiQr a single mark. 
We are not aware that any candidate has been re- 
jected who has sufficiently answered eight questions 
in common law, and the like number in conTeyandng 
and equity. Assuming this practice to be continued, 
a candidate must obtain a certain number of ap- 
proval marks on the questions answered in each of 
these three essential classes ; and it is expected that 
the practice will be pursued of framing questions in 
bankruptcy and in criminal law, indudii^ proeeed- 
ings before magistrates. The approval marlcs in 
these departments, we suppose, will also be reckoned 
in estimating the merit of the whole examination of 
each candidate. We conceive, however, that it would 
not be sufficient to answer accurately a less number 
than eight in any one of the three principal branches, | 
and a larger number in another. There must be 
twenty-four questions well answered. 



LAW SOCIETIES. 



Ths Council of the Law Society have issued their 
annual report, and therefrom we extract the follow- 
ing itemis which have a general interest for our 
readers: — 

BEMUNERATION OF SOLICITORS. 

The members of the society are aware, firom the 
previous annual reports of the council, and frxmi the 
details contained in the appendix to the report of 
last year, that the council have for several years 
used their exertions to improve the system which 
regulates the taxation of the fees of solicitors, for 
business transacted in the Court of Chancery, and to 
obtain for them a just remuneration for their 
services. In consequence of the representations 
made by the council to the Lord Chancellor, the 
whole subject was deferred by his lordship to the 
consideration of Lord Justice Turner, Vice-Chan- 
ccUor Wood, Mr. Follett, and Mr. Walton. 

Under that reference some members of the council 
and other witnesses have been examined by the 



commissioners; and the commissioners have made 
their report to the Lord Chancellor, accompanied 
with a new scale of fees, which is now under the 
consideration of his lordship, and the council have 
reason to hope that this question will shortly be 
brought to a satisfiictory conclusion. 

PRACn^GAL PROCXXDINaS. 

Proposed new law eotarta and 4^er.-i-The council 
refer to their report of last year, in which they 
sUted the measures which they had taken for the 
purpose of promoting this desirable object They 
have called the attention of Sir Benjamin Hall, the 
present chief commissioner of works and buildings, 
to the sulject, by an official communication ; and 
it is to be hoped that, before long, the government 
will see the absolute necessity of providing proper 
accommodation for the courts and offices. The 
council having been informed that it was intended 
by the corporation of London to erect additional 
courts of nisi prius at Guildhall, they suggested that 
a room should be provided for at^rneys attending 
the trial of causes, and in the coiistruction of the 
courts, their suggestion will, they believe, be 
adopted. 

Practice of the ftar— 2Voiif/«r of hwwess.— The 
attention of the council was called to the transfer of 
a brief by one barrister to another, without the 
consent or knowledge of the attorney or his client ; 
but eventually a satis&etory explanation was made 
to the attorney, and there was no attempt to assert 
the principle of a barrister^s bemg at liberty to 
adopt such a course. 

Practice as to retainers.— The members are aware 
of the rules relating to the retainer of barristers 
which were agreed to at a special general meeting 
of the members of the society on the 29th November, 
1848, and that the council are willing to setUe any 
questions between solicitors coming within the scope 
of those rules. As only one question has been 
referred to them during the past year, it would 
seem that the practice is becoming setUed. 

Saturday half-hotiday.— The proposition which 
was noticed last year for closmg legal business at 
2 o^clock on Saturdays, in favour of which the 
council received and supported a memorial signed 
by seversl hundred solicitors in the metropolis, has 
been somewhat modified on the intimation received 
ftt>m the- judges : it is now limited by the common 
law courts . to the service of proceecUngs which, if 
made after 2 o^dock on the Saturday, will be deemed 
to be served on the Monday (see the rule set out 
vol. 2, p. xlvi.). The Lord Chancellor and the 
other equity judges have been requested to make a 
similar order, and it is expected it will soon be 
pronounced. 
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AUivndef malpractiee eoHS, — ^The council regret to 
state that they hare been called upon to inyeitigate 
seTenl a]l^;ed cases of malpractice during the past 
year, and to institute pvseeedings thereon. The 
mode of proceeding to strike attorneys off the roll, 
and the practice as to re-admissions^ have been 
under the consideration of the council, with a view 
to some proposed amendments which will be em- 
bodied in a memorial to the judges- 

UM2AL EDUCATION AND EXAMINATION OF 
ABTICLED CLERKS. 

Commissioneri* report on iniu of court and Chancery 
— Propoatd law wnversUy, — The report of the com- 
missioners on the inns of court and Chancery, dated 
10th August, was published in December last, and 
with respect to the Inns of Chancery the commis- 
noners state that they do not find that there exist 
any aTailable funds of those societies for promoting 
the study of the law, and they are unable to fix 
upon them a legal liability to contribute to toy 
professional purpose. Tbe commissioners then pro*- 
ceed to the consideration of the inns of eonrt^ and 
recommend that they should be united in a ** uni- 
Tersity,** with the power of conferring degrees in 
law, of which the constituent members shall be, 
*^the Chancellor of the Uniyersity, barristers at 
law, and masters of law^* (toI. 2, pp. 217 — 222). 
The council are of opinion that a university confined 
to barristers and students of the inns of court, and 
from admission to which attorneys and solidtors are 
excluded, ought to be objected to on their behalf. 
The members will recollect that the regulations of 
the inns of court which have been made within a 
comparatively recent period, are evidently designed 
to prevent the admission of attorneys and solicitors 
and their articled clerks into the inns of court, and 
the council conceive that such regulations are in- 
jurious and uigust, and they can see no reason why 
the call of attorneys and solicitors should be delaye4 
for so long a period as five years. The council are 
now engaged in considering the several suggestions 
which have been made to tlfem for improving the 
mode of proceeding at the examination of articled 
clerks, and as to distinguishing, by some mark of 
approbation, those candidates who have shown 
especial merit. 

QENSBAL AFFAIRS OF THE 80CISTT. 

Qm^leHon of the touth wing of the haU,^The 
members are aware that, for the purpose of com- 
pleting the original design of the hall, the society 
has acquired by purchase the buildings and ground 
on the south side of the present building, to the 
extent of between 60 and 70 feet, and compre- 
hending the whole space between Chancery-lane and 
Bell-y^ within that limit 



Number ofmembere — in 1858 the annual general 
nreeting, on . the recoqimendation of the council, 
reduced the admission fee firom £15 to £b. The 
r^ult of this alteration has been that the number of 
admissions, which had for several previous years 
gpradually decreased, has since increased, after 
deducting deaths and retirements, fh>m 1301 to 
15i51, the present number of members. The council 
consider that the time has now arrived to complete 
the original design of the building, for the purpose 
of affording the additionid accommodation which 
is urgently demanded by the large increase in the 
number of members ahd the extennon of the busi- 
ness of the society, in the public duties of examina- 
tion and registration. The firoctage required for 
this purpose is about 85 feet, which is rather more 
than half the extent of the society's property on the 
south side. 

Funds of the society,^The state of the fhnds of the 
society will appear by the auditors' account, which^ 
as usual, has been laid for inspection in the secre- 
tary's office rince the 15th April. It may be briefly 
stated here, that, out of the surplus income of the 
society, a fiirther sum of £500 of the debt due to 
the bankers has been paid off; that Uie receipts for 
the year 1855 amount to £6,078 Bs. lid., and the 
payments to £5,502 5s. 6d. ; and that in the present 
year a further sum of £500 has been paid out of the 
surplus income, in further reduction of the loan. 

Fees for examination of articled clerks -increased, — 
The act of 16 & 17 Vice. 63, reduced the annual 
certificate tax by one-fourth only, and if the tax had 
been entirely abolished, provision must have been 
made for the annual registration of all solicitors, for 
which a fee would have been payable to the society. 
.As this object was not effected, the attention of the 
council has since been directed to the propriety of 
providing other funds from the profession generdly, 
for the purpose of relieving tbe society from the 
expenses paid or incurred out of its fhnds for objects 
in which the profession generally, and not the 
members of the society individually, are interested, 
and by the promotion of which they are benefitted. 
The fees hitherto received by the society for exami- 
nation and registration, did not cover the expenses 
direct and inddentid incurred in reference thereto. 
The council therefore deemed it right on the part 
of the society to submit to the judges the propriety 
of exercising their powers for increasing the fees 
of examinatioh from £2 2s. to £3 Ss., and for the 
registration, firom Is. 6d.'to 28. dd. Their lordships 
have been pleased to ordqr the fees to be increased 
accordingly. 
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RECENT STATUTES. 



Gap. LXIX. 'Police in counties and horoitghs.-'-' 
This act has been passed (after much opposition) for 
establishing a police force in counties and boroughs. 
It enacts that where a police is not yet established 
lor the ^ole of a county, the justices shall esta- 
blish one ; where a police has been established in 
the dlTisions of a county, they shall be consolidated 
into one police force. The Queen is empowered 
by order in council to require separate police dis- 
tricts to be constituted in counties, and on repre- 
sentations from boroughs may arrange terms of 
consolidation with counties, afid vary them firom 
time to time (sees. 1, 4). County constables are to 
hare the same powers in boroughs as borough 
constables hare in the counties. Constables are to 
perform all duties of police in their counties and 
boroughs as directed by justices or the watch com- 
mittee. No constable is to receive any fee for the 
performance of his duties (sees. 6 — 8). Borough 
constables are not to yote at any election municipal 
or parliamentary (sec. 9). On recommendation of 
the chief constables, justices may grant out of the 
superannuation fbnd gratuities to incapacitated 
constables who have not served the fall term pf 
fifteen years, and any deficiency b^ this fhnd is to be 
made up out of the police rate (sec. 18). In like 
manner superannuations may be granted to chief 
constables, and gratuities to officers superseded. 
By see. 14 an annual statement as to the crime in 
the ffistrict, both in counties and boroughs, is to be 
made to the Secretary of State. The Queen may 
appoint inspectors, to inquire into the efficiency 
of police (sec. 16). On certificate of the Secretary 
of State that an efficient police has been established 
m any county or borough, one-fourth of the charge 
for pay and, clothing is to be paid by the Treasury ; 
but not to any borough whose population is under 
5000, and which is not consolidated witii the police 
of a county (sees. 16, 17). The provisions appli- 
cable to borough police are to be applicable to the 
police in the places referred to in sec. 20 of 8 & 4 
Vic. c. 88 ; and the separate police in such places, 
having a population of 15,000, is not to be super- 
seded without the authority of the Secretary of 
State (sees. 18, 19). Power is given to justices to 
purchase station houses or strong rooms, provided 
under 3 & 4 Vic. c. 88, and cause the same to be 
paid for out of the county rates (sec. 22). 

Sec. I. Where a constabtdary is not already esta- 
hUshedfor the whole of a county ^ ike justices in general 
^or quarter sessions to cause the same to be established; 
if already estdblutJied in part of a county, then for the 
residue of such county, — ^In every comity in which a 
constabulary has not been alreadv established for 



the whole of such county under the said acts of the 
second and third and third and fourth years of her 
Majesty, or either of them, the justices of such 
county at the general of quarter sessionB holden 
next alter the first day of December one thousand 
eight hundred and fifty-six, shall proceed to establish 
a Buffipent police force for the whole of sueh county, 
or where a constabulary is already established in 
part of such county, then for the i^tidue of such 
county, and for that purpose shall declare the 
number of constables they propose should be ap- 
pointed, and the rates of pay which it would be 
expedient to pay to the chief and other constables, 
and shall report such their proceedings to one of her 
Majesty's principal Secretaries of State ; and upon 
the receipt firom the Secretary of State of such rules 
as are mentioned in section three of the said act 
of the second and third years of her Migesty, all the 
provisions of the said acts of the second and third 
and third and fourth years of her M^esty shall 
take effect and be applicable in relation to such 
county, in like manner as by the said act provided, 
upon the adoption of such acts for any county by the 
justices thereof, and the rebeipt of such rules as 
aforesaid firom the Secretary of State, subject never- 
theless to the amendments contained in this act. 

Sbo. n. Not to apply to counties where parties 
have sent to Secretary of State a report as required by 
2^8 Vic. c. 93, for the establishment of a police 
/brc6.— Provided always, that the enactment herein- 
before contained shall not apply to any county 
where, before the said general or quarter sessions 
holden next after the said first day of December, the 
justices of the peace of such county have sent to 
the Secretary of State such report as is required by 
the said «ct of the' second and third years of her 
Mi^esty, in order to establish a police force for the 
whole of such county, or for such residue thereof as 
aforesud (as the case may be), and the proceedings 
upon and in relation to such report, and consequent 
thereupon, shall and^may be had and continued 
according to the said acts as amended by the enact- 
ments herein contained. 

Sec. m. Where constaibulqrieshavebeen established 
in divisions of a county, such establishments to be 
consolidated into one county police force. — In any 
county where, .after the establishment, under the 
said acts of her Miyesty or either of them, of a 
^constabulary for any division or divisions thereof, 
constables have been or shall be appointed under 
such acts and this act, or any of them, for the 
residue of the county, or for divisions constituting 
together such residue, there shall be one general 
county police establishment, and any divisional 
police establishment or establishments which may 
have been constituted in such county shall be 
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eoBMoUdated with and form part thereof, and a chief 
consbble ahall be appointed for such county, in like 
manner and with the like powers as in any ease 
where a poliee foixe is established for the wl^ole 
county in the first instance. 

Sfio. ly. Her Majethf mayy hf order in eouncilt 
reqmre separate poliee dietricts to he conetituted in 
cowiies, — ^In case it appear to her Mijesty in conueil, 
upon the petition, of persons contributing, or who, 
on the establishment of a constabulary under the 
said acta of the second and third and third and fourth 
years of her Migesty, or this act, will be liablo^to 
contribute, to the police rate of any county, that a 
distinetion should be made in the number of con- 
stables to be appointed to keep the peace in different 
parts of such county, it shall be lawiiil for her 
Migestf, by the advice of her privy council, to 
order and require the justices of such county to 
ezerdse the powers given by the said act of the 
third and fourth years of her M^esty, for the 
division of such county into police districtsr; and the 
said justices shall thereupon, in manner directed by 
such set, and subject to such approval as therein 
mentioned, divide such county into such police 
districts as shall appear to them most convenient 
and declare the number of constables which ought 
to be appointed for each police district; and the 
extent of such districts, and the number of constables 
appointed for each, may be altered as in the said 
act provided ; and the expenses to be defrayed by 
each such police district shall be ascertained in the 
manner provided by the said last-mentioned act, 
and the police rates assessed and levied therein 
accordingly: provided, that notice of every such 
petition, and of the time when it shall please her 
Miyes^ to order that the same be taken into con- 
sideration by her privy council, shall be published 
in the London Gazette one month at least before such 
petition shall be considered. 

Sxc. y. Her Majesty in council^ on rq^^resentations 
from boroughs^ may arrange terms of consolidation 
with counties ; power to her Majesty to vary such terms 
from time to Hme. — In case it be represented to one 
of her Mi^esty*s principal Secretaries of State by 
the council of any borough, that application has 
been made by such council to the justices of any 
county in or adjoining to which such borough is 
situate, to consolidate the police of such county and 
borough in the manner provided by the fourteenth 
section of the said act of the third and fourth years 
of her Mi^esty, and that such consolidation has not 
been effected, it shall be lawful fmr such principal 
Secretary of State to inquire into the terms of con- 
solidatio:.' proposed, and to report thereon to her 
Majesty in council ; and it shall be lawful for her 
Majea^, with the advice of her privy council, to 



fix the terms and conditions and date upon and 
firom which such consolidation shall take efibct, and 
thereupon the provisions of such last-mentioned act 
shall become applicable as if such consolidation had 
been effected by an agreement made under the said 
section, save so for as such provisions relate to the 
determination of such agreement ; and it shall be 
lawful for her Miyesty, with the advice of her privy 
council, at any time and firom time to time to vary 
the terms of any such consolidation, or at any time 
to determine sudi consolidation upon such terms as 
to her Mijesty in council may seem just 

Sac. YI. County constables to have the Uke powers^ 
^., til boroughs as borough constables have in the 
coHiily.— The constables of every county appointed 
under the said acts of the second and third and 
third and fourth years of her Majesty or either of 
them, or this act, shall have, in every borough 
situate ^oUy or in part within such county, or 
within any county or part of a county in which they 
have authority, all such powers and privileges and 
be liable to all such duties and responsibilities as the 
constables appomted for such borough have and 
are liable to within any such county, and shall obey 
all such lawfiil commands as they may fix>m tipae to 
time receive firom any of the justices of the peace 
having jurisdiction within any such borough in 
which they shaU be called on to act as constables, 
for conducting themselves in the execution of their 
office. 

Sbc. Vn. Constables to perform duties connected 
with the police as directed by justices or watch com- 
mittees. — ^The constables acting under the said acts 
of the second and third and third and fourth years 
of her Miyesty, and fifth and sixth years of King 
William the Fourth, and this act, or any of the said 
acts, shall, in addition to their ordinary duties, 
perform all such duties connected with the police in 
their respective counties or boroughs as the justices 
in general or quarter sessions assembled, or the 
watch committees of such respective counties or 
boroughs, shall fVom time to time direct and require. 

Sec. yiU. Constable not to receive to his own use 
fees for performance of his duties, — ^It shall not be 
lawful for any constable acting under the said acts of 
the second and third and third and fourth years of 
her Miyesty, and the fifth and six years of King 
William the Fourth, and this act, or any of the said 
acts (other than a local constable appointed under 
the said act of the third and fourth years of her 
Majesty), to receive to his own use any fee for the 
performance of any act done by him in the execution 
of his duty as such constable ; but this enactment 
shall not extend to prevent the receipt by any such 
constable of any fee or other payment legally payable 
which he may be liable to account for and pay over 
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to the treasurer of the county or borough, or other- 
wise for the use of the coun^ or borough, or whieh 
may be payable to, or applied in aid of^ any police 
Bup'erannuation fund established or to be established 
in any borough, under the provisions of the iKt of 
the session holden in the eleventh and twelfth years 
of her Mi^esty, chapter fourteen, or of any local or 
other act of Parliament. 

Sec. XrV". Anntud statement as to crime in eounde^ 
and horcughe to he/umished to Secretary of State, — 
The justices of every county and the watch com- 
mittee of every borough shall^ in the month of 
October in every year, transmit to one of her 
Mijesty*s principal Secretaries of State a statement, 
in such form as one of the said Secretaries of State 
may fW>m time to time direct, for the year ending 
the twenty- ninth day of September then last, of the 
number of offences reported to the police within 
such county or borough respectively, the number of 
persons apprehended by the police, the nature of the 
charges against them, theresult of the proceedings 
taken thereupon, and any other particulars relating 
to the state of crime within such county or borough 
which such justices or watch committee may think it 
material to furnish, and a classified abstract of all 
such reports and returns shall be annually prepared 
and laid before Parliament. 

Cap. L. Sale of advowsone to augment Par- 
eonage houaes and smaU livings. — This is an act 
authorising the sale of advowsons in cases where the 
same are vested in, or in trustees for, inhabitants, 
ratepayers, freeholders, or other persons, forming a 
numerous class, and deriving no pecuniary advantage 
therefrom, in order that the moneys arising firom 
such sales may be applied to the erection, rebuilding, 
or improvement (where necessary) of parsonage 
houses, and to the augmentation of the livings | 
(where the same are small), and to other beneficial 
purposes. ^ The provisions of the act are numerous, 
and we can only give the more important ones. 
Sec. 1, gives an interpretation of certain terms used 
in the act, and thus defines advowson. " The word 
advowBon means an advowson vested in inhabitants, 
ratepayers, fireeholders, or other persons, forming 
a numerous class, hr in trustees appointed by or 
acting on behalf of such persons, such person de- 
riving no pecuniary advantage from the exercise 
of such right, but does not mean an advowson 
belonging to any endowed charity within the pro- 
visions of * the Charitable Trusta Act, 1863,* and 
the ^ Charitable Trusta Amendment Act, 1856,* or 
either of them.** 

Skc. n. Power to direct sale of an advowson where 
rt^juired by owners present at a meeting convened Jbr the 
purpose. — ^The owners of .an advowson may direct 
the n\e of such advowson ; and the incumbent for 



the time bong of the church or benefice, if req[uired 
in writing by ten owners, shall conTene a meeting 
of the owners, to be held at some convenient place 
near to the drareh, for the purpose of dedding 
i^ether or not such advowson shall be sold; and 
every such meeting shall be called by public ad- 
vertisement, to be inserted once at least in four 
consecutive weeks in some newspjsper drcolatini^ 
in the county and neighbourhood in which ^och 
church shall be situate, the last of sdch inserfions 
being not more than fourteen nor less than seven 
days prior to any such meeting, and notice of such 
meeting shall also, not less than fourteen days prior 
to the holding thereof, be affixed upon the door of 
such church. If it is determined to sell an adTow- 
son, then by sec. 6 the same is to become absolutely 
Tested in the said trustees who are to proceed to a 
sale thereof By sec. 7, the conveyance of the 
advowson is to be by deed under the hands of three 
of the trustees, whose recdpta (sec. 8) are to be 
sufficient discharges. 

Sac. m. Majority of owners present to hmd mt- 
ffonfy.— At the meeting so called the incumbent for 
the time being (if present) diall be the chairman, 
and if he is absent, then one of the owners present, 
being appmnted by the other owpers present, shall 
be the chairman, and the decision of the migori^ of 
the owners then present dial! bind the minority and 
all absent parties. 

Sbc. rV. Meeting to decide question of sale, and if 
decided in affirmative to appoint persons to be *' eleeted 
fnijteeir.** — Such meeting diall consider and de- 
termine the question whether the advowson ahaU 
be sold, and if that question be resolved in the 
affirmative, the existing trustees (If such there be) 
shall be the persons to execute the purposes of tiiia 
act ; but if there be no existing trustees, the owners 
shall proceed to appoint at that meeting, or at some 
actjoumment thereof, not less than five nor more 
tiian eleven persons, being owners, to be *^ deeted 
trustees** for the purpose of this act, and the 
mcnmbent for the time being shall be ex officio an 
^'elected trustee** in addition to the trustees so 
appointed. By sec. 6, certificate by two justices of 
consent of owners being obtained, and of names of 
** elected trustees '* (}£ any), to be sufficient evidence. 

Sbo. IX. Application of moneys.—The moneys tt> 
be received by the trustees fW>m or by means of 
such sale shall be applied by them in the fbllowing 
order : — 

1st. In payment of tiie costo, charges and ex- 
penses occasioned by'any meeting of owners aa 
aforesaid, and by the execution of the powers 
by this act conferred upon the trustees, or in- 
cident thereto, respectively : 

2nd. If there be no parsonage house attached to 



Oct. 1, 1866.] 



THE LAW CHRONICLE. 



119 



the advowBon so sold, or if the puaoiuige-house 
ftttadied thereto be dilapidated or iniafficient, 
then in payment of the expense of erecting a 
parsonage-house, and of providing a site for the 
same, or in the re-construction or repair of the 
existing parsonage-house, or in mi^dng any 
requisite additions thereto, as the circumstances 
of the case may require. 
Srd. If the liying be under the gross yearly yalue 
of one hundred and ^fty pounds, then in in- 
Yesdng a sum sufficient to produce an annual 
income which, together with the existing an- 
nual income, will raise the yearly value of the 
living (exdusiYe of the parsonage -house) to 
not exceeding one hundred and fifty pounds 
per annum; 
•4th. If the fabric of the church be in such a state 
as to require inmiediate repair, then in the 
expenditure upon the fabric of a sum sufficient 
to place the same in sufficient repair : 
5th, In the investment of a sum the annual income 
whereof will, in the opinion of the trustees, be 
sufficient to maintain the fabric of the church in 
complete repair : 
6th. In the erection of schools in connexion with 
the church, or <^ a chapel of ease in the parish, 
township, ecclesiastical district, or place in 
which such church is situate, or of A parsonage- 
house to a chapel of ease, or in providing a site 
for a chapel 6f ease or parsonage-house, or in 
the endowment of a chapel of ease, or in con- 
tributing to such objects or any of them, as th^ 
trustees may in their discretion see fit : 
Vth. If there be no such purposes to which such 
moneys are applicable, or if there be a surplus 
of such moneys after answering such purposes, 
then such moneys, or the surplus thereof, as 
the case may be, shall be invested, and the 
annual income thereof shall be applied, in aid 
of the rates levied for the relief of the poor of 
the parish, township, or place in which the 
church is situate, or in aid of any improvement 
rate levied therein : 
Provided always, that the owners at any meeting 
convened and held in manner herein-before provided 
may determine that any one or more of the oljects 
mentioned in the fifth, sixth, and seventh heads of 
application respectively shall have priority over any 
other object mentioned in those heads. By sec. 11, 
the concurrence of two-thirds of the trustees is 
necessary to give efiTect to the resolutions of the 
tmstees. The act extends to England and Wales 
only. 

Cap. IX. Drainage Advances Act An^endment, — 
This act is one of some importance to the agricultural 
districts of the country, inasmuch as it effects some 



alterations in the previous Drainage Advancements 
Acts. We may mention for the benefit of our 
readers that the acts authorising and regulating the 
advance of money for the improvement of land are 
the 9 & 10 Vie. c 101, the 10 Vic. c. 11, the 11 & 12 
Vic. c. 119, the 12 & 13 Vic. c. 100, the 13 & U Vic. 
c. 31, and the U & 15 Vic. c. 91. 

Sec. L Sees. 8 ^ 17 o/ihe 9 ^ 10 Vie. e. 101, are 
repeaX/ed—^If ihe commisnoners think an advance expe^ 
dient^ they may issue a provisional certificate with the 
sanctum of the Treasury — Eaqtenses charged on the 
land.^-Sects. 8 and 17 of the said act of the 9 & 10 
Vic. c 101, shall be repealed, and the said act shall 
be read as if the following enactment had been 
therein inserted instead of the said section 17 ; that 
is to say, if the commissioners' shall think that an 
advance in respect of the whole or of a proportional 
part of the cost of such works would be expedient, 
they may apply to the Commissioners of the Trea- 
sury for their sanction for them to issue to the owner 
of land by whom such application shall have been 
made, ot, in case his interest shall have determined, 
to the owner of such land for the time being, a pro- 
visional certificate, and such provisional certificate 
shall declare that upon its being shown to the satis- 
faction of the commissioners that the proposed works 
have been executed according to the plan and spe- 
cification annexed to the report of the commissioner, 
assistant-commissioner, surveyor or engineer re- 
spectively, in a substantial and durable manner, the 
commissioners will cause an advance to be issued to 
an amount not exceeding the amount of the whole or 
of such proportional part as in such provisional cer- 
tificate shall be expressed of the expensed which shall 
have been actually incurred in such drainage, but 
limited not to exceed a certain sum in such provi- 
sional certificate to be expressed : Provided always, 
that in casp the commissioners, upon the investigation 
of such application, shall be. of opinion that the 
amount and permanence of the improvement which 
will be efiected by the proposed drainage in the'an- 
nual value of the land will be such that all or a part 
of the expenses of the investigation of the applica- 
tion, and of the expenses of inspecting and ascertain- 
ing the due execution of the works, should be a 
charge on the land to which the application shall 
relate, the commissioners may, by the provisional 
certificate, direct that all or such part as in such 
provisional certificate may be expressed of the ex- 
penses of such investigation, and of iuspecting and 
ascertaining the due execution of the works, may be 
included in the expenses in respect of which such 
loan, and the advances on account thereof, shall be 
made. 

Sect. Ill, Sec, 28 of the 9 j^ IQ Vic. c. 101, and 
sec, 6 of the 10 Vic, c. 11, rejteuled — Commissioners^ 
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when saHtfied ofihe etecuUon of the workg^ may tMaue 
cerHJieaUjar an advance wider (his acL^-Qtd. 20 of 
the said act of the 9 & 10 Vic c. 101, and sect. 6 of 
the 10 Vict. e. 11, shall be repealed ; and wh^ the 
commiBflioiien shall be satisfied by the report of a 
eommisBioner, assistant-eommisdoner, snireyor or 
engineer respectiyely, or otherwise, that the works 
referred to in any snch provisional certificate hare 
been executed according to the terms and conditions 
of snch provisional certificate, or that some part 
thereof has been executed, which will, independently 
of the part remaining unexecuted, be durable and 
effectual, and produce an improvement in the yearly 
value of the land exceeding the amount of Uie yearly 
charge which can be made in respect of an advance,, 
and shall be satisfied by such report or otherwise 
that such expense has been actually incurred as will 
justify the 'advance according to the terms of the 
provisional certificate, the commissioners shall issue 
a certificate of advance under their seal, and such 
certificate shall specify the land in respect ot which 
such advance is to be made, and shaU certify that 
such sum as therein mentioned should be issued to 
the person therein named in respect of the drainage 
of such land. 

Cap. XXIL Duties on fire inswraneee — Foreign tn- 
ewrancu. — ^This act was passed to protect the English 
fire offices against the unfkdr competition of a French 
company, which assumed to grant fire insurances, 
through the medium of correspondence offices in 
England, free from the duties payable by the purely 
English offices. It recites that whereas, under and 
by virtue of certain acts passed in that behalf, per- 
sons insurinl^ or keeping an office for insuring pro- 
perty firom loss by fire are required to take out 
licenses for that purpose fh>m the Commissioners of 
Inland Revenue, and to give security by bond for 
duly rendering accounts of such insurances, and pay- 
ing the duty chargeable in respect thereof, and a 
certain stamp duty is by law chargeable upon any 
policy or other instrument whereby any insurance is 
made of or upon property for loss or damage by fire, 
and a further duty at and after the rate of three 
diillings per centum per annum is also chargeable in 
respect of every such insurance ; and whereas a 
practice has been established of insuring firom loss 
by fire property situate within the United Kingdom 
by foreign companies or by policies or insurances 
made abroad, and it is expedient that all such in- 
surances should be subject to the same duties as the 
like insurances made by companies within the 
United Kingdom are now by law chargeable with :'* 
The act then proceeds to make various provisions to 
prevent the foreign offices insuring without paying 
the duties. 

Sec. L Ihaies to he charefcable on all inwrances of 



properijf wOhin the United Kingdom whereeoever made. 
— The said respective duties by .the said acts granted 
as aforesaid shall extend to and be payable and paid 
for and in respect of every insurance of proper^ 
situate within the United Kingdom firom loss or 
damage by fire, whether the same shall be made by 
. any company, society, or person or persons within 
or out of the United Kingdom, and whether the* 
policy or other instrument, note or memorandum of 
or relating to any such insurance shall be made, 
signed or issued in the United Kingdom, or else- 
where, and whether there shall be any such policy, 
instrument, note or memorandum, or not See. 2 
provides that persons insured shall be chargeable 
with the duties where the insunnees are made by 
unlicensed foreign companies, and by sec. 3 all 
persons who shall as agents receive proposals, ftc., 
for insurances by companies out of the United 
Kingdom shall be deemed to be persona keeping 
offices tar insuring property firom loss by fire. Such 
persons are required to take out licenses and give 
security for payment <^the duties under a penalty. 
By sec. 4, the persons keeping offices for insurances 
on behalf of foreign companies are to be chargeable 
with the duties on snch insurances. Sec 6 provides 
for the duty on le-insiiranees, which we give in full. 

Sbc. yi. Re-insurancea from lose by fire not to be 
chargeabie wUh the percentage duty, but wUhthepolieif 
Mtamp only. — ^And whereas a practice prevails amongst 
certain insurance companies, on the granting policies 
of insurance firom loss-by fire for large sums, to 
procure firom other companies, in consideration of 
portions of the premiums for such insurances, 
indemnity by way of guarantee in case of any such 
loss happening, against the payment of certain parts 
of the sums insured, and it is expedient to exempt 
snch indemnity or guarantee firom the yearly per- 
centage duties which would otherwise be chargeable 
in respect thereof as an insurance firom loss by fire : 
be it enacted, that where an insurance firom loss by 
fire shall be made by any company who shall duly 
account for and pay the full and proper duties 
chargeable in respect thereof, the yearly percentage 
duty shall not be payable in respect of any re- 
insurance efi^ected by such company with any other 
company by way of indemnity or guarantee against 
the payment on the original insurance of any portion 
of the money insured thereby, and no other duty 
than the stamp duty of one shilling chargeable upon 
a policy of insurance firom loss by fire shall be 
payable upon such re-iiOurance. 

Cap. XXXnL Abatement of income-tax on Ufe 
uwttrance*.— This act continues the 16 Bt, 17 Vie. c. 
91 (see vol. 1, p. 152) permitting an abatement in 
the income-tax in respect of insurance on lives. 
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SUMMARY OF DECLSIOyS. 



OOHVXTAKCmG AXD SQUITT. 

BURLkL' GROUND.— iVtoale fmrial grmmd— 
15 1* 16 Ftc. c S^—Rightt of persotu hamng vaicto— 
Inftmetm to rettrain removal of tomftffoiiet, ^. — ^A 
private burial groimd attached to a chapel was 
dosed under the proTisioi&B of the 15 & 16 Tic e. 
65. The pbdntiffb had purchased vaults m the 
gnnmd m perpetuity : Held, that they were entitled 
to restrain the trustees of the burial ground from 
removing or defining the tombetosies and monuments 
over thw vaults, but that they could not prevent 
die tmsCeea from making any use of the rest of the 
ground which they might think fit Moreland v. 
Ri^ardmmj 27 Law Tun. Rep. 287. 

CHARGINjGr-ORDER.— Z>6cree tn c^ui^JDecree 
dSreeling aeeomt — CerUficaU noi confirmed. — Hie 
1 & 2 Vic c 110 (the abolition of Arrest Act, and 
providing for an extended effect being given to 
judgments), made a distinction between a judgment 
at law and a decree ; it made all judgments charge 
but it made no decrees charges except those fiir 
payment of a sum of money ; where, therefore, there 
is only an order to compute what is due, there is 
no charge under the act A plaintiff obtained a 
decree directnig that an aeeoant should be taken 
against the defendant of what was due from him, 
and that he should pay what was found due. Hie 
aeoonnts were taken, and a certificate drawn up, 
finding a eertain amount due from him ; but befi>re 
the oertjficate was confirmed, the plaintiff obtained 
a chaiging order against a sum of money directed to 
be paid out of court to the defendant in another 
suit: Held, that this was not such a decree as was 
equivalent to a judgment at law under 1 & 2 Vic, c. 
110, s. 18, and the chaiging order was ordered to be 
discharged. Ckadwich v. HoU^ Week. Rep. 1855- 
6, p. 791. 

CONTRACT.— iS^Mc(/!e performance [vol. ii, pp. 
27, 808, 891]— iijpreesMn/— Whether governed by 
Frendk or EngWih law — Whether capable of being 
enforced— Partial ezecutum-^Demurrer.—A bill was 
filed for the specific perfonnance of an agreement 
made between the plaintiff, a native of France, 
living separate firom her husband, and her husbsnd 
an Englishman, and living in England, written in 
French, executed in duplicate by the plaintiff in 
Paria, and by the defi^ndaat in London. Theagree- 
ment w«s made without the hiterposition of trustees 
on the part of the plamtiff, and it contained various 
stipulatfons on her part, which, if the agreement 
was to be treated as an English agreement, governed 
by Engfish law, could not be enforced here. Tlie 
plaintiff had, however, performed her part of the 



ligreement. A general demurrer to the Inll was 
overuled, on the ground that nothing appeared to 
exclude the contention that the agreement was to be 
governed by French kw, and the phuntiff having 
performed her part of the agreement it was not 
shown that she might not be entitled at the hearing 
to some relief. Hope v. Hope, 27 Law Tim. Rep. 
227. 

'DEVTSE.'^SealementSeqiteet by h-tahand of wife's 
property, not reduced into poeseseion, to the wife upon 
certain Umu— Bequest of residue to unfe^Accq>tance 
of benefit given by wiU subject to certain terms.— 
According to the well-established principle appli- 
cable to personal chattels not reduced into possession, 
by survivorship the wife becomes entitled to pro- 
perty consisting of stock standing in the funds as 
her own estote, to be ei^oyed by herself in her own 
right The question to be decided in the following 
case was whether or not after a gift to a wife by will, 
and payments by her as executrix, it was competent 
fi>r her afterwards to claim the benefit of the will, 
and yet to r^cct the terms upon which a gift was 
made to her of property which really was her own, 
the testator having died in the belief that his widow 
would ftilfil those terms and she alone proved the 
will. The question was, could she ask the court 
entirely to defeat that which was meant by the will, 
and ratified by her acceptance. The decision was, 
while frilly recognising the wife's right to personal 
property not reduced into possession, that if a testa- 
tor died in the belief that his wife would ftdfil certain 
terms upon which a gift was made to her and die 
reftised to fulfil tbow terms, the court was not at 
liberty to hold that the wife had acquired the right 
to defeat that which she bad the means* to ftdfil : in 
other words the wife's right to defeat t|ie arrange- 
ment after she had proyed the will under which 
it was made, could not be recognised. The fiicts 
were as follow:— J. M. W., after appointing his 
wife and a cousin executrix and executor of his will, 
gave to his wife all such monie^, &c., as he was 
entitled to by virtue of his mtermarriage with her, 
for her own absolute use; but if he should die 
leaving a child or children by his said wife living 
at his' decease, or born in due time afterwards, 
then he gave to his exeeutor the sum of £2,000,*to 
be taken and received by him out of the monie* 
so acquired by his marriage, upon trust to invest 
the same for the benefit of such child or children as 
in the will mentioned. J. M. W. gave all the rest 
of his real and personal estate to his son, J. W., for 
his own use; but in case he should die under 
twen^v-one without issue, then the testftt6r gave 
the same in trust to sell and to invest and to pay 
one moiety of the interest, &c., to his wift while 
she continued his widow. J. M. W. died in 
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November, 1854, and his will was proved by his 
widow alone« J. W. was the only son living at his 
father's death, and he died shortly afterwards an 
infant, but another son was bom in July, 1855. 
The wife was before her nuurriage entitled to a sum 
of ^11,000 stock £7,000 of which she in November, 
1853, settled upon herself for life with remainders 
pver. The remaining £4,000 was standing in her 
own name in the bank books at the time of her 
marriage in August, 1854 ; but in October, 1854, 
this sum was transferred into the name of ^* H. W., 
formerly C, spinster, now the wife of J. M. W." 
In November, 1854, three days before the death of 
J. M. W., £500 part of the £4,000 stock was M>ld 
out and the proceeds paid to him. The produce and 
some dividends on the stock settled previously to 
the marriage were invested on mortgage: Held, 
that although the sum of £3,500 stock was not 
reduced into possession by J. M. W. in his lifetime 
yet the widow having proved the will, she took the 
gift therein to her subject to her fulfilling the 
terms upon which it was made, and therefore, the 
gift of the £2f000 was to be provided for out of the 
proceeds of the £&00 stock and the remaining 
£3,500 stock. Webb v. WM, 2 Jur. N. S. p. 852, 

DEVISE. Construction — Bequest of personalty to 
persons ^^or their Jieirs for erer" — Statute of distri- 
tions — Next of Idn. — A testator, by his will, be- 
queathed the residue of his personal property 
thus: *^/£o be divided equally, share and share 
alike, between the- following persons or their heirs 
for ever" : Held, first, by Sir G. Turner, V. C, in 
9 Hare, App. zxxii, that the word ** heirs " meant 
•* next of kin." And, secondly, by Sir. W. P. Wood, 
y. €., that by next of kin was meant, next of 
kin according to the statute of distributions — not 
nearest of kin, simpliciter. Doody v. Uiggins, 27 
Law Tim. Rep. 281. 

DOl^nCILE [vol. i, pp. 87, 122; vol. u, p. 284]. 
— Officer on half pay — Legacy Duty on property of 
party domiciled in India. — With respect to the ques- 
tion of domicile, there is no precise definition laid 
down, by the application of which, to the facts of 
each case, it is possible at once to say where the 
domicile was. The question must be decided by the 
consideration of all the circumstances, both of the 
life, and conduct of the individual. The only prin- 
ciple which can be laid down, as governing all the 
questions of domicile, is the principle that, where a 
party is alleged to have abandoned his domicile of 
origin and acquired a new domicile, it is necessary 
to show that there was no alteration of the animus. 
In order to decide the question of intention there 
are a number of circumstances which are considered 
by the law of this country, and probably of most 
others, as certain indicia from which the intention of 



the party may be determined ; 0^4 it is obvious that 
some of the circumstances in every case would lead 
one way and some the other in their tendency. It 
is always extremely difficult to come to a determina^ 
tion amongst conflicting circumstances or indicia. 
The following is a case of a foreign domicile being 
establish^. C, an officer in the Navy on half-pay, 
goes to India and amasses a large fortune in business, 
marries, and has a fiunily, and dies there, having 
during the whole time (ten years) continued to 
receive his half-pay, remaining in the service by 
continuous leaves of absence, asked for and obtained 
by him fW>m time to time. On the question whether 
his domicile was English or Indian : Held, that it 
was Indian, and legacy duty was not payable in 
respect of his property. — CochreUy. CochreU^ Week. 
Rep. 1855-6, p. 780. 

EVIDENCE.— ma— ParoZ evidence to explain 
certain letters referring to legatees. — A testator be- 
queathed certain legacies, using letters to designate 
the amount. Parol evidence admitted to shew that 
the letters were private trade marks, and to prove 
the amounts which they represented. — KeU v. Char^ 
many Week. Bep. 1855-6, p. 787. 

GAMBLING.— Boful to secure gambling debt — 
Evidence of obUgor against the validity of his bond. — 
Plaintiff executed a post-obit bond in consideratioii 
of a debt which was recited to be due from the 
plaintiff to the obligee. The plaintiff, after the bond 
became due, having conveyed his estate to trustees 
for payment of his creditors, the assignees for value 
of the bond came in to prove their debt, and the 
plaintiff resisted the claim on the ground that the 
bond was given for a gambling transaction. The 
plaintiff produced no other evidence of this beyond 
his own affidavit. The court held that the evidence 
was not sufficient to prove the invalidity of the bond, 
and allowed the dfum. — Hawker v. HalleweU^ 27 
Law. Tim. Rep. 211. 

HEIR-AT-LAW.— Dwccn/ broken— Name of de- 
scription — Devise. — In the case of Harris v. the 
Bishop of Lincoln (2 P. Wms. 135), the court said — 
''*' The testator giving by his will several annuities 
and charities, and then saying that the residue of the 
profits should go to the right heirs of his mother's 
side was the same as if he had said, * So fiff I dispose 
of my estate and let so much of it go from my heir, 
who otherwise would Lave had it, but I will not 
dispose of it any further from the heirs-at-law of the 
mother's side from whence it came and where it 
would go in case I should not give it away ;** or, in 
other words, what the Court said in ihe above 
passage amounted to this, that it was not treated as 
a devise at all, but the Court held that the heir was 
in by the preferable title, which was the principle of 
that decision. Where a testator breaks the descent. 
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and Tests the pronnty m trustees, makiiig it inemn- 
bent on them to find out the heir, it is sufficiently 
diewn that they are to search for the heir as mpenona 
derignata^ and they must take the heir general of the 
testator, whether he answers the partienlar heritable 
quality of the land or not. llierefore where H., 
haying inherited lands txparU mattmd dewed them 
to trustees in fee, upon trust for his widow for life, 
and on her deceaae to conyey the same to such 
person as shauld answer the description of his heir- 
at-law, and died, leaying only collateral heirs, it 
was held, that the heir general, and not the teir 
txparU maternd was entitled. — Davii y. Kirkj 8 Jnr. 
N. S.p:867. ' 

HUSBAND AND WIFE.--Huaantr8 H^ bjf 
swrvivorikip — Voluntary agteemaU — DeelaratUm of 
inut — Marriage before aecepUmd of propo^iaJs far 
aeUUment. — ^An agreement to execute a foture settle- 
ment by which trusts should be declared of the wife's 
proper^ does not, per ae, amount to a declaration of 
trust. Proposals for a settlement of a lady's pro- 
perty to be executed before marriage, were prepared 
in England, and sent out to the parties abn>ad. Be- 
fore they reached their destination, the parties mar- 
ried. The husband and wifo then signed the pro- 
posals. The proposals were for a setUement on the 
wife for. life, remainder to the husband for life, 
remainder to the children of the marriage ; in de&ult 
of children, as the wife should dispose by will ; in 
defimlt of such disposition, to the wife's next of kin. 
Fart of the property (which was all personalty) was 
standing in her own name and right at the time of 
her marriage. Fart consisted of her share of a fund 
Tested in the names of trustees of her mother's 
marriage settlement, and in which the lady had only 
a reyersionary interest, her mother being still aliye. 
The wife, diortly after her marriage, died intestate, 
and without issue. The husband took out letters of 
administration to her estate : Held, that he was en- 
titled to all her personal estate for his own use, and 
not subject to any trust. PownaU y. Anderson^ 2 
Jur. N. S. p. 857. 

INFANT. — Guardian opening accounts -^Setting 
aside releas&^Mortgage — Proper ea^«fi(iiAtre.~r-The 
guardian of an in&at had superintended his property, 
and had maintained and educated him since the age 
of three years, and finding his property in a dilapi- 
dated condition, had greatly and permanently im- 
proyed it ; but in so doing, su^ guardian had ex- 
pended ^,000 more than his receipts, for which 
excess he had proyided by mortgaging the infant's 
property! Ihe guardian had also, on the infant's 
attaining his majority in 1846, obtained team him a 
release : Held, upon a bill filed to set aside such re- 
lease, to open the accounts, and to charge the guar- 
dian with £5,000, the amount of the mortgage, that 



as no' undue influence or control had been proyed, 
the release was binding (except so fiff as related to 
the mortgage), and that the settled accounts could 
not be opened, and the bill as to these must .be dis- 
missed with costs, the court declaring that so much 
of the £5,000 as on 'a settiement of the accounts was 
found to be an excess of expenditure, did not (except 
£1,200, which liad been applied to pay off a debt) 
form a charge on the plaintiff's estate, that the plain- 
tiff was entitled to receiye so much of the £5,000. as 
was not applicable to drainage, or to the improyed 
rents, and directing an inquiry as to these, and the 
payment of the balance with interest, but not giying 
any costs against the defendant as to this part of the 
case. Dacre y. Strahan^ 27 Law Times Rep. p. 825. 

INSURANCE,— Oa Ufe-of debtor [yol. ii., p. 267 ; 
ante, p. 41] — Snbeequent premiums paid by creditor — 
No claim made by debtor during his Ufe^ or by the 
surety — Creditor entitled to policy mon«y— Where a 
creditor insured in bis own name the life of his 
debtor,' under an agreement between .them and a 
suretjr, that the first year's premium should be added 
to the debt, and he continued to pay the premiums, 
and the surety haying refused to pay him the second 
premium, and no offer haying been made by the 
debtor to repay the amount : Held, that the creditor 
was not the agent of the debtor in keepiing aliye the 
policy, and that the debtor and his surety repudiated 
or abandoned any interest in it after the expiration 
of the first year, and that the creditor kept up the 
policy at his own risk, and on the death of the 
debtor after the debt bad been paid, was entitled to 
the policy money. Drysdale v* Peggott^ 27 Law Tim. 
Rep. 193; ante, p. 41. 

LANDLORD AND TENANT.— Zesior and sub- 
Usseo^Covenant-^Alkged breach of^ hy keqnng a 
school [aate, p. 48] — fifiversioner — Special damage. — 
A person entitied to premises in reyersion after a 
life estate, and which premises are let to a tenant for 
years, who has committed an act. strictly amounting 
to a breach of coyenant, cannot recoyer at law, with- ; 
out alleging and prpying special damage to his re- 
version^ and a court of equity will not asdsl^un, 
without special damage is shown (see Sugden y. 
Nottfe, 1 Man. and Selw.. 855 ; Baxter y. Taylor, 4 
B. and Adol. 78). A. demised a plot of ground for 
building purposes to B. for 999 years. B. entered 
into possession, built bouses upon it, and assigned 
one to C, who sub-let it to D. The original demise 
contained a covenant and agreement on the part of 
B., after certain specified acts not to make or carry 
on any manufactory, trade, business, or employment 
whatsoeyer, or commit, or permit, or suffer any nui- 
sance or annoyance whatsoeyer in or upon the same 
premises, and that the premises should at all times 
thereafter be used and enjoyed solely as and for 
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priFate dweUing-honies. D. entered into posseMion. 
A. demised all his freehold property to £. tor li&, Ace., 
with remainder to F. for life, with remainder to her 
eldest son in tail generaL £. was unmarried. D. 
oonyerted the preknises into a hoarding school «for 
yoong ladies. On a bill filed by F. and her eldest 
son, as entitled to the first estate of inheritance in 
reversion, for an ii\jnnetion to restrain D. firom such 
use of the premises,' as being in breach of the cove- 
nant in the original lease : Held, that the bill must 
be dismissed with costs. The ii^jury to the property 
complained of in this case was of so extremely minute 
a character, that the court wcild not interfere to 
give its extraordinary aid to a reversioner, who was 
not in possession, without some special damage to the 
plaintiff being shown. JohnHoM ▼. fiolZ, 27 Law 
Tim. Rep. 230. 

LEGACY^-^Candkian-'Marriage ofUgaiee—Du- 
charged by te$tator^^~~A testator bequeathed a legacy 
to his daughter, providing she did not marry under 
the age of twenty-eight years. Subsequently, the 
testator, on being applied to for his consent to her 
marriage, she being under twenty-one, wrote to the 
gentleman, giving a qualified consent, and that he 
must hear firom his daughter before he could make 
it absolute. The daughter wrote to the testator thai 
the gentleman had her fiill consent. The testator 
replied, acknowledging her letter, but that he was 
too ill to appoint a day for business : Held, that the 
condition attached to the legacy was one which the 
testator might dispense with, and that the consent 
which he had given to the marriage must be con- 
sidered an absolute consent, and discharged the con- 
dition. Young Y, Furze^ 27 Law Tim. Rep. 286. 

LEGACIES.-- CAoi^ of legacies an real estais^ 
Additional Ugadei hy codicil also charged, — As a 
general rule, a legacy given by a codicil is held to 
be subject to the same contingencies, and payable 
out of the same fimds as a legacy to the same person 
given by the original will. But the codicil might 
not cnly add to the legacy, but also extend the flmd 
out of which it was to be paid, as was held in the 
follou^ing case :— A testatrix bequeathed some spe- 
cific chattels to S., and gave all her residuary real 
and persc^ial estate to trustees, in trust tu pay out 
of the personalty a legacy to M., and to pay out of 
the rent of the realty such debts as the personalty 
should be insufficient to discharge, fuid to hold the 
entire residue for her grandchildren. By a codicil 
she directed her trustees to pay additional legacies 
to S. and M. : Held, that these legacies were charged 
on the real estate. QalUmore v. GiUj 27 Law Tim. 
Rep. 279. 

LEGACIES. — MarskalUng — Charitable legacy 
[vol. i., p. 261]— Pk«r« personalty made applicable.-^ 
The following decision as to marsfaaUing assets, so as 



to fiivour legacies given fo eharitable purposes, de- 
serves attention:— A testator, after directing that 
his residuary real and personiil estate should be ap- 
plied in payment of certain specified legadea, if there 
should remain any surplus of the monies to be 
appropriated to the ol^ects of the will, after satiaQr- 
ing the legacies, gave the surplus to a charitable 
society, the same to be paid oat of such part of the 
fhnds appropriated as should not conai^ of lands or 
mortgages : Held, that the legacies were payable 
out of the personal estate savouring of the realty, 
and if that were insufficient, out of the proeeeds of 
the realty, which had been sold, so as to iqppropriate 
to the charity all such pure perscnud^ as mij^t not 
be required to satisfy the legacies after application 
for that purpose of the personalty savouring of realty 
and the proceeds of realty. Pritchard v. Norris^ 
Week Rep. 1856-6, p. 783. 

LUNACY.— Fesftn^ order-^Appointment of new 
trustees by court where power ta trust cfesd.— Usually 
courts of equity will not appobt a new trustee 
where there is a power in the trust deed for the 
appointment of new trustees which can be exerdsed. 
However, in the following ease which was a petition 
for a vesting order, the court appointed a new 
trustee, notwithstanding the instrument creatiQg 
the trust contained a power to appoint new truMeea, 
which might without difficulty have been exercised. 
Re Cooper, Week. Rep. 1855-6, p. 729. 

MUNICIPAL CORPORATION.— CVwIifcw of 
subsequent tothebf^ WUL 4, c. 76, 1885—^1 judg- 
meat held not to operate as a general charge upon aU 
theestaU of the corporatianr-l ^ 2 Fie. e. 110.— The 
1 & 2 Yic. e. 110, s. 18, gives increased rights to a 
judgment creditor by enlarging his remedies; but 
then the 'property sought by him to be cbtfged 
under that statute must be property which he is 
able to charge within the meaning of the ISth 
section; and the creditor must himself be a person 
who may charge it. In Hawkins, v. Galherodle 
(24 Law Tim. Rep. 281 ; 1 Law Chron. pp. 212, 
214), it was ultimately decided that the judgment 
creditor could not charge the property he there 
sought to charge, on account of the nature of the 
property. The principle of this decision has been 
applied to the follo\ :ng case:— The.. qmincQ of a 
corporation obtained, in 1844, the approval of the 
Lords Commissioners of the Treasury, in a letter 
signed by their secretary alone, to an -inteuded 
mortgage of a part of the corporate property. The 
letter of the ..^rds Commissioners referred to a 
memorial formerly submitted to them by the cor- 
poration ; and restricted the sum to be raised by 
the mortgage to £2,500, for the purpose set forth 
in the memorial. The council then, in 1844, 
executed a mortgage of part of .their lands to P. 
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In 1851 they gaye him a wamot of attorney to 
enter np judgment ihr the amount due to him in 
reapeet of his mortgage debt; which judgment he 
entered up aceordin^y: Held, first, that the ap* 
proval of the Lords Commissioners of the Trefesuxy 
was properly signified by them within the 6 Sc 6 
Will. 4, e. 76, s« 94 ; secondly, that the authority 
thereby giren to tfa^ corponUion was only a par- 
tienlar power to mortgage a partienlar part of tfaefar 
property; thirdly, that no authority was thereby 
giyen to the corporation to execute a warrant of 
attorney to the mortgagee to enter up judgment for 
his mortgage money ; and, fourthly, that such judg- 
ment, when so entered up, eoidd not give to the 
mortgage debt the effect of « gmeral charge on all 
the estate of the corporation. AtmM ▼. The Mafcr 
and Bwrgemt of Graveiendj S7 Law Tim. Bep. 88S. 

PARENT AND CHILD. — Untkie mftumoe 
(▼oL 2, p. 188) — Gift from Mid to poraH— Oni/SrsMi- 
Ijon, Aown wiihomt any sa^pretf act— GMMMyaace «t^ 
joci to effafs creaUd iy imptackahU Msfniaiea^-^Where 
a gift is made by a child to a parent befiire the 
parental authority and dominion have terminatedf it 
is to be presumed to be made under parental in- 
fluence, and therefore invalid ; and the burthen of 
proof lies on the parent to rebut this presumption, 
by showing that the child had independent advice, 
or was otherwise placed in a position to exerdse an 
independent judgment as to the gift Such a gift, 
however, though originally invalid, may be confirmed 
without any express act of confirmation, all that 
is requisite being proof of a fixed, deliberate, and 
nalwassed determination on the part of the ehildthat 
the gift dudl not be impeached, which determination 
may be shown by the I^mc of time during which the 
transBBCtiou b allowed to stand, or by other dreum- 
etances. Where a person entitled to impeach an 
instrument aflecting his property malces a conveyance 
of that property *' suljeet to" the estate created by 
the impeachable instrument, this may amount to a 
virtual confirmation or not, according to the dreum- 
ataaces under which the bitter deed is executed, the 
material point bebg, whether he has, prior to the 
ezeeutioa o0ihe seeond dee4t 1^ his attention called 
to the question whether the fimt deed is valid.— 
Wright y.Vtm dnflank, %. Jur. N. S. p. 599. 

PARTNERSHIP. — DiMoMtm -^Btpa^meiU qf 
proportion (/jvrtfmtMii.— Where a premium has been 
paid fbr a partnership fbr a fixed period, and it 
becomes, by mutual disagreement between the par- 
ties, but withont.flnaud or gross misconduct, hnpos- 
stble fiir the partnership to continue, the partner 
who has received the premium must pay back such 
portions of it as the actual duration of the partner- 
ship bears to the whole term.— iistfe v. Wrigki^ 
2 Jur. N. S. p. 849. 



PUBLIC COMPANY.— TFuuiHi^-iyi aet^—Con- 
trituUiry^^In$oto€ni company — New Sham — F^raud, 
—The fbUowing decision as to the non-liahili^ of 
shareholders in a company, who have been induced 
so to become by the fhmd of the directors, is one of 
great importsnce. A company being virtually in- 
solvent, peisonswere induced, by firaud and mis- 
representiition, to become diareholders, and to sign 
the deed of settlement, and the company was 
afterwards wound up: Held, that they were not 
liable as contributories.— £:!^rte BeU^ 2 Jur. N. a 
p.8i4. 

PUBLIC COMPANY.— CbaCn&vtorui—XtdUKty 
for wumofft harrowed 5y directore — ConamcUon of 
deed of §enkmeni^^Bight of direetore to he recouped 
meniee honrowed (y fftem.— On the construction of the 
deed of settlement and in the absence of any provimm 
prohibitiog the borrowing of money: Held, that the 
directors were entitled to be recouped, with simple 
interest, the moneys borrowed by them snd applied 
honajide for the purpose of canying on the concern ; 
and, if the assets of the company were insuflicient, 
by nieans of a call to be made on the contributories. 
—lis the Norwkk Yam Con^nyi 27 Law Tim. Bep. 
p. 828. 

SETTLEMENT.— CoMNOfi^ to eetOe after-aeqnired 
property' [Ytl, 1, pp. 88, 89]. — ^A covenant in a settle- 
ment that all the estate and eflects, of what nature or 
kind soever, the intended wifo should at any time 
during the intended coverture become seised, pos- 
sessed of, or entitled to*, should be settled to the 
trusts of settlement : Held, not to extend to property 
to which the wife was, at the date of the settlement, 
absolutely entiUed.— TTOeon v. Cokin,^ Law Tim. 
Bep. 289. 

SHIPPING [ante, p. 61].-^ril0 Merdkant 8h^ 
pmg Act, 1864, ss. 504, 514 [vol. ii, pp. 161, 180]--*- 
Value qf whip — When to he aeeerUtined^Intereets on 
ekdrne — Coets, — ^By section 604 of the Merchant 
Shipping Act, 1864, it is enacted that no owner of 
any sea-going ship or share therein diall, in eases 
where all or any of the .following events occur, 
without his actual firalt or privity, that is to say, 
1. Where any loss of life or personal ii^ury is caused 
to any person being carried in suifih ship ; 2. Wh^re 
any damage or loss is caused to any goods, merdnoi- 
dise, or other things whatsoever on board sneh 
ship ; 8, Where any loss of life or personal i^ury 
is by reason of the improper navigation of such sea- 
going ship at aforesaid caused to any person earned 
in any other ship or boat; 4. Wliere any lessor 
damage is, by reason of any such improper navi- 
gation of such sea^going ship as aforesaid, caused 
to sny other ship or boat, or to any goods, 
merchandise, or other things whatsoever on board 
any other ship or boat, be answerable in 
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to an extent beyond the value of his ahip, and 
the freight doe or to grow due in respeet of 
•uch ahip during the Toyage, which, at the time 
of the happening of any such erenta as ^foxeaaid, 
in prosecution or contracted for auhject to the 
following proyiao ; that is to say, that in no case 
where any such liabili^ as aforesaid is incurred in 
respect of loss of life or. personal injury to any 
paasengers, shall the value of any such ship and the 
freight therof be taken to be less than £15 per 
registered ton. Where a ship is lost the yalue of* 
it to the owner, under the above 5Q4th section <^ 
the Merchant Shipping Act, 1851, ought (unless 
the ship is one bought for a special purpose) to be 
ascertained by taking the market or saleable value 
<^ the ahip at the time of the loss <^it. Where the 
plaintifiB (the owners), proceed in this court under 
the powers given to them by the 514th section of 
the above named act, they must pay the costs of the 
defendants both here and at law. An order was 
made under the provisions of the above mentioned 
statute, for the payment into court of a sum of money 
as the value of the ship, and subject to the claims of 
the defendants. The defendants sought to be paid 
interest upon the amount of their claims, as ttom 
the date of the order for payment of the money into 
court : Held, that they were not entitled to- such 
interest, as the order for payment of the money into 
court is not in the nature of a judgment at law ; 
there, was no sum in court that could carry interest, 
and the Merchant Shipping Act, 1854, gives no 
power to the court to direct such interest to be paid. 
Tke African Suatn-ship Company v. Swanzy^ 27 Law 
Tim. Bep. 248. 

TRADE MARKS. — Copyright -^InstrumenU of 
fiaud-'Injunetion — Lahd used aa a trade mark^ and 
r^Ued to trader's goods by third person, — The right 
of a person designating his wares by a particular 
trade mark is to prevent other persons from selling 
wares not manufactured by him, marked with such 
trade mark. But where wares made by him to which 
the trade mark was not attached are sold by another 
persoti, such person may attach the trade mark, and 
for that purpose make an exact copy or colourable 
imitation of the trade mark. The law restrains 
only the sale of an article with the trade mark, but 
not manufiictured by the party owning the trade 
mark. There is no copyright in a label used as a 
trade mark. — Farina v. Silverlock, Week. Rep. 
1855-6, p. 73i. 

TRUSTEE,— Lunatic trustee—Trustee Act, 1850— 
Service.— The committee of the estate of a Innatic 
trustee must be served with a petition seeking for an 
order vesting the trust estate in new trustees ap- 
pointed imder a power. Semblc, he must also be 
served lyith a petition seeking to appoint a new 



trustee in place of the lunatic.— A Saumarez, Week. 
Rep. 1855-6, p. 658. 

TRUSTEES.— TAe Trustee Act^ 1850— Feffiii^ 
order — Hevr-at'law cf deceased mortgagee — Mortgagee 
in receipt of rents and profits, — Under the nineteenth 
section of the Trustee Act, 1850, one of the con- 
ditions upon which the. court is enabled to make a 
vesting order under that section is that the mortgagee 
should have died *' without having entered into the 
possession or into the receipt of the rents and profits*' 
of the mortgaged property ; however, as the heir-at- 
law of the mortgagee stands in the relation of trustee 
to the executors, the Court' has jurisdiction to make 
an order under the ninth section, which provides as 
follows : — ^y When any person solely seised or pos- 
sessed of any lands upon any trusts shall be out of 
the jurisdiction of the Court of Chancery or cannot 
be found, it shall be lawfid for the said court to make 
an order vesting such lands in such person or persons 
in such manner and fat such estate as the court shall 
direct.** It has accordingly been held that the court 
may, under the ninth section of the Tknstee Act, 
midiLe an order vesting in the executors of a deceased 
mortgagee in fee, who has died intestate as to trust 
estate, the legal estate outstanding in the heir-at- 
law out of the jurisdiction of the court, though the 
mortgagee had before her death been in the receipt 
of the rents and profits of the mortgaged property. 
— /2e SkitUr's Mortgage Trust, Week. Rep. 188i-6, 
p. 791. 

TRUSTEES.— Breodk qftruxt— Trustee desonturt 
— Transfer into name of intended new trustee, who was 
never a/»/K)ta(ed.— ^Vhere a retiring trustee, in the 
.expectation that a new trustee would be duly ap- 
pointed, but such appointment was never made, exe- 
cuted a transfer of the trust fund into the name of 
the new trustee, who allowed a breach of trust to be 
committed: Held, that the retiring trustee was liable 
for the breach of trust : Held also, that the proposed 
trustee was liable as trustee de son tort, in respeet 
of trust funds which actually came into his hands: 
Pearce v. Pearce, 2 Jur. K. S. p. 843. 

VflLL.— Attestation qf signature to a wiU in an ad- 
Joining room, door wide open, but out of range of testator's 
eyesight.— 'Held, not to be in compliance with the 
9th sec. of Wills Act, which requires the will to be 
attested in testator's presence. Norton v. Baxett, 27 
Law Tim. Rep. 289, 

WILL.— (Prewoiisto Wills Act, 18S7)— Revocation 
by subsequent assurance being on trust to pay tife an- 
nuity to third person and residue to the testator.— The 
language of Lord Eldon, in Vauser v. Jefirey (2 
Swanst. 268; 16 Ves. 519^, "It Is now settled, at 
least I shall so consider it till the House of Lords 
decides the contrary, that if a man devise a frc sim- 
ple estate, and aflcrwards for securing a jointure, 
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instead of simply limiting a jointure, which would be 
enough by lease and release, convey the estate out 
of which the jointure is to come to the use of himself 
for life, with remainder to the intent and purpose 
that the intended wife may take a rent-charge, and 
to the use that she may distrain (for that may be 
limited by way of use), and then to enter, with re- 
mainder to trustees for ninety-nine years, the better 
to secure the jointure, with the ultimate remainder 
to himself and his heirs, although the moment he 
takes his seal off the wax, his old estate is es insianH 
Tested in himself, that is, a revocation of the will." 
The result was quite otherwise if the testator merely 
leased to one for life, because the fee simple was left 
untouched. Our readers will understand that we 
are speaking of an old will. M., after having, in the 
year 18S0, executed a will, containing a devise of 
real estate, conveyed the latter to B., in fee, upon 
trust, after payment of a life annuity to W., and 
keeping down charges, to pay the residue of the 
rents and profits to testatrix, her executors, adminis- 
trators, or assigns : Held, that such assurance ope- 
rated as a revocation of the above-mentioned devise. 
Brigffs V. fTatf, Week. Rep. 1866-6, p. 786. 

KQUTTT PRACTICE. 

DISMISSAL OF BILL [ante, p. 4b'].— Motion to 
dismiss for want of prosecution hy insolvent debtor — 
Costs. — ^A bankrupt or insolvent defendant has the 
same right as other defendants to have the bill 
dismissed, with costs, when the negligence of the 
plaintiff entitles the defendant. to make the applica- 
tions. Rohson T. Devon^ 27 Law Tim. Rep. 212. 

EVIDENCE. — -Bjifar^«ii«fU of time — Reading 
affidavit filed ofur evidence closed [vol. 1, p. 37] — 
Time for cross-examination enlarged [vol. 2. p. 372]. 
— ^Where the defendant had filed an affidavit deny- 
ing that he had ever assented to the terms of a 
certain agreement, and the plaintiff had, after the 
enlarged time for closing evidence had expired, 
filed an affidavit in reply, the court on motion by 
the plaintiff that he might read and use such affi- 
davit on the hearing notwithstanding the expiration 
of the time for closing evidence, or that the time 
for closmg evidence might be ftirther enlarged, 
cnrdered that the plaintiff should be at liberty to 
read the affidavit, and that the time for cross- 
examination should be enlarged for a month. 
Philips V. Warde, 2 Jur. N. S. 608. 

EVIDENCE. — Cross-examination of party upon 
affidavit as to documents — Production of documents 
— Protection not afforded where documents not inspected. 
— A defendant making the usual affidavit on the 
application of the plaintiff for production of docu- 
ments, does not thereby render himself liable to 
cross-examination imless he give notice to use the 



affidavit as evidence for himself in some ftirther 
proceeding in the cause. A defendant stated in his 
answer that his information with respect to the 
documents in his possession was derived from his 
solicitor, and that to the best of his knowledge, 
information and belief, certain of them were evidence 
for the defendant, and did not in any way tend to 
support the plaintiff *s case: Held, that, as the 
defendant did not speak firom his own examination 
of the documents, the statement in the answer was 
insufficient to protect the documents firom production. 
Manby v. Bewicke, 27 Law Tim. Rep. 286. 

INSOLVENT DEBTOB^—Vesting order not dis- 
charged [vol. 2, p. 378]— BtU to redeem— Right of 
insolvent to sue [vol. 2, p. 26T}— Supplemental order 
— Costs, — ^It is clear tiiat where there is a vesting 
order in insolvency, the whole property of the 
insolvent is thereby vested in the provisional 
assignee ; and it is not competent for the insolvent 
to sue until the vesting order has been discharged, 
and until the property has been revested, and in 
some way passed into the insolvent and out of the 
provisional assignee. B. being insolvent, a vesting 
order is made founded on a judgment in outiawry, 
which is afterwards reversed. B. then files a bill to 
redeem a certain mortgage on which principal and 
interest have been paid, and another vesting order in 
insolvency is made. The provisional assignee is 
made a defendant to the bill by supplemental order, 
and upon the objection, that the plaintiff has no 
right to sue whilst the vesting order subsisted : 
Held, that he had not, and the bill and supplemental 
order, were dismissed with costs by the Vice-Chan- 
cellor, but on appeal the Lords Justices gave the 
pluntiff permission to elect either to have his bill 
dismissed with costs at once, or that the cause should 
stand over for a limited time in order th:it the 
provisional assignee might consider whether he 
would adopt the suit. Bradherry v. Brooke^ Week. 
Rep. 1866-6, pp. 658, 792. 

PRODUCTION OF DOCUMENTS.— AftacA, 
ment — Not waived by attending to inspect where in- 
spection refused. — ^An order had been made upon the 
defendant for production of documents. The plaintiff 
went to the office of defendant, where he was shown 
a letter book, of which inspection was refused until 
coimseFs opinion had been taken. The defendant 
subsequently, asserted that he had lost the book. 
Held, that the plaintiff was entitied to an attachment 
agamst the defendant notwithstanding the circum- 
stance of having gone to his office for the purpose of 
inspection. — Momin^ton v. Keene^ Week. Rep. 
1866-6, p. 798. 

REPLICATION [vol. 1, p. 240; vol. 2, pp 
89, 90]. — Motion to enlarge time for JUing rqflieation 
refused with costs where the suit had been a long time 



128 



THE LAW CHRONICLE. 



[Oct. 1, 1866. 



pending, — ^A hostile Boit had been instituted »ame 
time since. An order for the plaintiff to give lecarity 
for costs had been recently made, but no sendee of 
it could be effected upon him. The plaintiff had 
giyen notice of an appeal from that order, but was 
doing nothing to bring a hearing, and wis proceeding 
in the suit generally with great deliberation. The 
time for filing replication was to expire on the 7th of 
July, and the plaintiff now moyed to extend it on 
the ground that he had just made another person a 
defendant to the suit from whom he required an 
answer. Held, that the motion must be reftised 
with eosts.—Jfan6y r. Bewieke^ 27 Law. Tim. Bep. 
p. 248. 

SECURITT FOR COSTS [toI. 1, pp. 60, 204 ; 
▼ol. 2, pp. 87, 162; ante^ p. 98].— iienddies of 
plaintiff wkde$enbed or aabiotoa.— In ApiH, 1865, 
the plaintiff in the suit resided at L. Soon after that 
time the bfll was amended, and a defendant added as 
a party to the suit. In the amended Inll the plaintiff 
was described as of L., but since the amendment he 
had not been heard of at L. The said defendant 
wished to serre the plaintiff with notice to produce 
certain documents, but he could not fin4 out where 
he resided, nor would his solicitors giye any inferma- 
tion on the siilject. The defendant now moved, on 
the ground that the plaintiff had absconded, fqr an 
order directing the plaintiff to give security for the 
costs of the suit The plaintiff swore that he was in 
possession of his cottage at L., that he was only 
absent on a temporary purpose, that he had paid his 
last half-year's rent, and that his wife sometimes 
resided at the cottage, but did not state where he 
might be or meant to be found : Held, that the said 
defendant was entitled to the usual order fer security 
for costs from the plaintiff. Manby y. Bemieke^ 27 
Law. Tim. Rep. pp. 197, 286 ; anU, p. 93. 

SOLICITORS. — Cotto— Taxation— EngUih oott- 
dtors mdng in Irdand—SoUeitoni' Act^ 12 ^ 13 Viet. 
c. 53 — DiamMng petition without coets. — ^A petition 
may be dismissed without the costs being directed to 
be paid by the petitioner. An English solicitor 
transacted busmess in England for a client then 
residing there, but who subsequently came to reside 
in Ireland. The solicitor then served his bill of 
costs on the dient in Ireland, <and proceeded at law 
in Ireland to recover the amount. On petition by 
the client fer a taxation of the bill under the statute : 
Held, that the court had no jurisdietion to order the 
taxation in Ireland of an English bill of costs ; and 
the question of costs of the motion having stood over 
till the termination of the action at law, and more 
than one sixth having been struck off the bill on a 
reference to the master of the law court, no costs of 
the petition or of this motion were given. — Roe v. 
Dodd. 27 Law l^m. Rep. p. 328. 



SUBSTITUTED SERYlCE.—Co8t»—AppUeation 
egparfe. — An application for substituted service 
should be exparte; a plaintiff was ordered to paytfae 
costs of the defendant's solicitor, whom he had 
served with notice of such an application. — Beed vr 
Barton, Week. Rep. 1855-6, p. 793. 

TRUSTEE ACT.— XviMKic truetee— Appointment 
of new truetee [voL 1, pp. 11, 90, 203]— Servm^ooM- 
nUttee of lunatic truetee, — Upon a petition for trans- 
ferring trust ftmds out of the name 0f a lunatic 
. trustee, his committee should be served.— iSe iSSav- 
mares, 27 Law Tim. Rep. 212. 

OOlfXONUkW. 

CHURCH BUILDINTG ACTS [voL i, p. 454].— 
VaUditff of houde to secure poymeal ofMt incurred 
in repairing and enkarging a churdk, — ^In June, 1826, 
a parish vestry resolved to enlarge the church, and 
in December following they acospted a contract with 
builders to do the work, and authorised the church- 
wardens, with the eonsent of the Irishop and incum- 
bent, and with the assistance of a committee, to 
borrow £2000, npon the security of the rates, and 
the churchwardens were to make rates iqKm, for 
payment, not only of the interest but of 5 per cent, 
on the principal annually. In 1827, the consent of 
the bishop and incumbent was given. Hie work 
was done between June, 1826, and March, 1830, 
at which time there was due to the builders ^^400 
for work done. It was then agreed that the said 
sum of £400 should be treated as a loan, and be 
secured by bonds, charging it upon the rates, and 
bonds were given accordingly. Interest was paid 
upon these bonds to the year 1860, but not after- 
wards, and in 1853 both arrears. of interest and' 
principal were demanded of the then churchwardens. 
Upon mandamus to enforce payment: Held, that 
the bonds were valid ; that the assistance of the 
committee, if einential, ought to be presumed ; that 
the transaction was to be treated as a loan, that the 
bonds were not retrospective but were given to 
secure the payment <^.a present debt as soon as it 
became due, and tiiat the obligees of the bonds had 
not forfeited their right to recover, by neglecting to 
insist upon the payment of the principal within 
twenty years ; inasmuch as the stat 58 Geo. 3, e, 
45, s. 69 (though it suggests that one twentieth of 
the principal should be paid off by annual rates), 
does not require that the bonds diould be in that 
form, nor does it create any duty in the obligee to 
attend to that .suggestion. Beg v. The Church" 
wardene. of St, Michaelt, Southampton, 27 I^w Tinu 
Rep. 236. 

COMPOSITION DEED [vol. ii, pp. 307, 312, 
386]— 12e(eaie of dehtSet off— Blank for amount m 
echeduk.--'At the time of the execution of a eom- 
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poation deed Irith erediton, there were mutual 
debts between the debtor end a creditor, and when 
the creditor executed the deed a blank for the 
amount of his debt was left in the schedule opposite 
to lus name. This was afterwards filled up without 
his eoDsent, by inserting the whole amount of the 
debt due from the debtor to him, and when brought 
to his notice he repudiated, and contended that the 
balance onlyi'after deducting the sum due from him 
to the debtor, should hare been inserted, subse- 
ijnently, the creditor sued the debtor for the whole 
amount due to him, and the defendant pleaded the 
release by the composition deed. The jury found 
that the creditor intended to ezecuto the deed for 
the .balance only : Held, that upon the issue of non- 
est factum to the deed of release, the issue ought 
to be entered for the plaintifr. FUzakerU^y.Kmghi^ 
37 Law Tim. Bep. 219. 

EQUITABLE REPLICATION [toL i, pp. 162, 
dll ; Tol. fi, p. Z(yr]*— Statute ofUmitaiumt—Trua— 
Set off—'Advancemenis by wUL — In an action against 
an executor for a debt due fit)m his testator, the 
defendant pleaded the statute of limitations. The 
plaintiff replied on equitable grounds, that by the 
will the defendant was made a trustee for payment 
of debts, and that the assets were sufficient to pay 
debts an4 legacies, relying on the practice in courts 
of equi^ not to admit the statute of limitations 
as an answer to a claim in respect of trust-moneys : 
Held, that the replication was bad, as courts of law 
hare no, power to modiiy the applieation of the 
statutes. To a declaration for a debt due fivm the 
defendant's testator, the defendant pleaded a set 
off of mosiies due fix>m the plaintiff to his testator. 
To ibis the plaintiff replied on equiteble grounds 
that the testator by his will deehured that 
moneys already advanced to the plaintiff and the 
testator^s other children diould be deemed to be 
adTancements, and that they should not be required 
to aceonnt for the same, and alleged that the matters 
of set off were moneys so adyanoed: Held, that 
tiie replication was no answer to the plea, the effect 
of the will bebg to make the monies adyanoed a 
lega^, and there being no allegatitm of assets to 
pay debts, and a court of law being unable to deal 
finally with the matter. ChUUver t. OnUwer, Week. 
Bep. 1865-6, p. 668. 

EVIDENCE.— TTostei o/manor^AetB of ottFiMr- 
dtip—GrwUi of woHb between road and o&er tn- 
clofuref .-^Where the pmnt in dispute was whether 
a piece of land between a highway and certain in- 
dosnres, belonged to the owner of the actjotning in- 
closnre, or to the lord of the manor : Held, that the 
lord might gil^ eridenee of grants by him of the 
waste between the xoad and the other indoeures, 
though not<continuotts with the locus in quo, in order 



to show that it was part of the waste. Dendif t. 
Simpeon, 27 Law Tim. Bep. 288. 

GUABANTEE [vol. i., pp. 270, 808, 328 ; vol. iL, 
p. 8]. — For pan or preeent credit.— A. guarantee re- 
quires a consideration, which must not be past one ; 
the courts read doulitM expressions as referring to 
friture, rather than past, transactions, in order to 
support a guarantee ; ut re$ major valeat quam pereat 
is a maxim. A guarantee was given in this form : — 
" In consideration of credit giyen by A. to B., I 
hereby agree to guarantee payment of all bills drawn 
by A. and accepted by B. ; also, I agree to guarantee 
all balance that may be due firom B. to A. This 
guarantee to include all bills of exchange now run- 
ning, as well as the balance of account at this day :*' 
Held, per Pollock, C.B., and Martin, B., to extend 
to ftitnre transactions ; per Bramwell, B., to be con- 
fined to past transactions. Broom y. AitcA€2or, 27 
Law Tim. Bep. 222 ; see now ante^ p. 90. 

INNKEEPEB.— Zui&i% o/, for lose of gutiCa 
goodM — NegUgenee of the gueet^ not occasioning Ae lou 
— Grose negUgence.-r'Bj gross negligence is to be 
uiiderstood the absence of ordinary care, which, un- 
der the dreumstances, a prudent man ought to take, 
and this seems to haye been the meaning given of 
g^ross negligence in some of the modem cases. The 
legal meaning of gross negligence is greater negli- 
gence, or the absence of ordinary care, i, a., such a 
degree of negligence as excludes the last degree of 
care, and amounto to a dolus, A guest -of an inn, 
who had shown his money openly in the commercial 
room, went to bed, and slept with his bed-room door 
open, so that a person outside could see on the teble 
his wateh and money. Late at night the boots let in 
a stranger, who, two hours afterwards, secretly left 
the inn, the boots being asleep, taking with him the 
guesVs watdi. Upon an action being brought by the 
gnest against the innkeeper for the amount of his 
loss, the judge left it to die jury to say whether the 
plaintiff has been guilty of gross negligence, telling 
them that if he had, the defendant was entitled to 
their verdict ; butif they did not think the conduct 
of the plaintiff amounted to gross negligence, he was 
entitled to their verdict. A verdict having been re- 
turned for the plaintiff, and a new trial moved for 
on the ground of misdir^tion : Held, that the direc- 
tion was wrong, and that, in a case like the foregoing, 
the goods remained under the charge of the inn- 
keeper, so as to make him liable as for a breach of 
duty, unless the negligence of the guest occasioned 
the loss in such a way as that it would not have 
happened if the guest had used such ordinary care 
as a prudent man, may be reasonably expected 
to have taken under the dreumstances. CatMl v. 
WrigU, 27 Law Hm. Bep. 288. 

INSUBANCE. — Marine insntranee^InsuroMee on 
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^^prqfiU of goods "—19 Geo, 2, e. 31, stated ante^ p. 61. 
— ^We state the following case a second time, and in 
a more intelligible form (see aiUe^ p. 51) : — ^An in- 
surance on profits of goods is, in effect, an insurance 
on the goods themselves. Where, therefore, ** pro- 
fits on cotton *' on board a Bristol ship were insured 
by a policy containing stipulations prohibited by the 
19 Greo. 2, c. 87 : Held, that the policy was void. 
Smith y. Reynolds, Week. Rep. 1855-6, p. 644. 

LIBEL [vol. i., p. 886 ; vol. ii., pp. 68, 408].— 
In an affidavit in a court of justice, — It is the pre- 
vailing opinion that no action for defiunation wiU lie 
£>r words deposed in an affidavit in the course of a 
judicial proceeding. In the following case, the de- 
daration stated that, in a suit in the Court of Chan- 
cery, it was proposed by certain persons who were 
plaintifik in diat suit, that the plaintiff in this action, 
who was an auctioneer, should be appointed by the 
Court of Chancery to sell certain property ^ected 
by that eourt to be sold, when the defendant, who 
was also ona of the defendants in that suit, "fklsely 
and malidoualy, and without any reasonable and 
probable cause,** made an affidavit containing cer- 
tain defiunatory words, which were set out in the 
declaration, and which showed that the plaintiff was 
not a fit person to be appointed lor the sale ; and the 
dedaratioiy' then averred that the defendant * then 
** falsely stad malicious^, and without any reasonable 
cause whatsoever," filed in the said court the said 
libellous affidavit concerning the plaintiff as such 
auctioneer, whereby the Court of Chancery was in- 
duced to decline to appoint the plaintiff to sell the 
property, and the plaintiff lost the profits he would 
have made by being so employed : Held, that the 
declaration disclosed no cause of action. Sevis v. 
Smith, 2 Jur. N. S. 614. 

MASTER AND SERVANT [vol. 2, pp. 21, 191 j 
ante, p. 48]. — LiahiUiy of master^ to servpnt for 
injuries caused by negligence or unskUJvlness offeUow- 
servant [vol. 1, p. 462].— A master does not 
guarantee his servant against accidents caused by the 
negligence or unskilfulness of the fellow-servants 
with whom he is associated, or warrant their com- 
petency. His duty is only to take all due and 
reasonable care to employ skflM and competent 
persons as servants. — Tarrant v. Webb, 27 Law Tim. 
Rep. p. 202. 

PUBLIC COMPANY [ante, pp. 42, 45, 49, 60]. 
— Railway company — Power of provisional committee 
to bind fitture company — Misapplication of funds — 
Special clauses in act of ParUamentState of the 
authorities. — The doctrine developed by Lord Cot- 
tenham in Edwards v. Grand Junction Railway 
Company (1 Rail. Cas. 178), and afterwards fol- 
lowed in many subsequent cases that the in- 
corporated company becomes the assignee of the 



projectora-^ <., that they are entitied to all the 
rights and subject to all the liabilities of those who 
obtained the act of incorporation, is contrary to sound 
principle and is not supported by authority. The 
true rule is that the company is not bound by the 
contracts of the projectors unless such contracts are 
embodied in the act of Parliament (per Lords Cran- 
worth, L. C, and Brougham). The practice 
sanctioned by committees of both Houses of Parlia- 
ment, viz., not to insist on the insertion of special 
clauses in railway bills, at the instance of persons 
alleging grounds for their introduction, if agreements 
between the promoters and the person asking for 
the special clauses are entered into, whereby the 
promoters engage that the company when incorpo- 
rated shall give those who are asking fi)r special 
enactments the same benefit as if there were clauses 
in the bill to the effect asked for, seems illegal (per 
Lords Cranworth, L. C., and Brougham). — Cale- 
donian and Dumbartonshire Junction Cotnpany v. 
Helensburgh Harbour Trustees, 27 Law Tim. Rep. 
p. 241. 

RAILWAY AND CANAL TRAFFIC ACT, 
1854 [vol. 1, pp. 185, 825, 879].— 17 fr 18 Vie, c, 
81, s, 7 — Special agreement — Just and reasonahle 
conditions, — ^It was the intention of the Legislature, 
by the above act, to place the raUway traffic system 
under the control of the courts. The first six sec- 
tions give the Court of Common Pleas jurisdiction 
to control the general traffic of the company. Sec. 7 
protects those special contracts which result from 
notices. The effect of that section taking its pro- 
visions in order is this : first, all notices in anywise 
limiting the liability of the company, are declared to 
be null and void ; then the proviso adds, that such 
conditions may be made as shall be just and reason- 
able ; then the last proviso adds that, though such 
conditions be just and reasonable, they shall not be 
binding unless signed. The effects of the whole 
section, taken together, is that general conditions 
diall be void, but special contracts, which diall be just 
and reasonable, may be binding if signed. Declaration 
against a railway company, as cc*nmon carriers, for 
so negligently carrying packages of furniture, goods, 
chattels, and eficcts of plaintiff, that part of them 
were lost, and the residue damaged. Third plea : 
that the goods were received to be carried, subject 
to a special contract, signed by the plaintiff, whereby 
it was agreed that the defendants should not be an- 
swerable for loss of, or damage to, the said packages, 
&c, if the same were insufficiently or improperly 
packed, and that the same were insufficiently and 
improperly packed. Fourth plea : that the said fiir- 
niture, goods, &c., werie received to be carried at a cer- 
tain special mileage rate, and under, and sulgect to, a 
contract, signed by the plaintiffs, M'heroby it was 
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agreed that the defendants shonld not be answerable 
for any Iom or damage, howerer caused, of or to the 
tsid furniture, &c., whilf the same were being carried 
bj the defendants for the plaintiff, and that the 
loss and damage it the declaration mentioned oc- 
curred and were caused while the said furniture, &c., 
Were being carried by the defendants for the phdn- 
tift: Held, on demurrer that the third plea was bad, 
and the conditions stated therein unjust and unrea- 
sonable ; and that the fourth plea was good, and the 
condition set out herein was jnst and reasonable. 
Simong y. Oreai Western TUnUoay .Cumpanyy Week. 
Bep. 1855-6, p. 651. 

EXAMINATION ANSWEBa 



Jurisdiction of Common Pleas, 
Sir, — ^Allow me to call your attention to a mistake 
tn this last July number. It occurs in the first Ex- 
amination Answer in *' Common Law," where you 
say that the '^ Conmion Pleas alone possesses juris- 
diction in the remaining real actions, in appeals from 
the revising barristers, Bailwayand Canal Traffic 
Regulation Act, and in matters of revenue^^; and you 
refer to the case of Attorney-General v. Hailing (15 
Mees. and W. 687). If yon refer to those reports 
you will find it to be the ^^Exchequer"^ that relates 
to Terenne matters, and not ^^ Common PUasJ** 
Perhaps you will kindly see to this evident slip and 
have it corrected. In reference also to the above, 
eee Steph. Commentaries, 8rd edit. vol. 8, pages 370, 
391, and also to page 392, latter part of the fifth 
paragraph. 

I am, &c., 

B. S. 3UJBT. 
NoTB. — We are obliged to our correspondent for 
correcting what is obviously wrong in the above 
answer, and our readers will please take a note of 
the correction. — ^Eds. 



LIST OF CORRESPONDENTS. 



Th< following is a corrected list of pofrespondents 
on Moot Points, to' which the names of any other 
articled clerks or solicitors can be added :— Mr. C, N. 
Aldritt, of No. 4, Raymond's-buildings, Gray's Inn, 
London ; Mr. S. Arbouin, at Messrs. Few and Co.'s, 
Henrietta -street, Covent- garden, London; Mr. 
Henry Barker, at W. Barker's, Esq., Huddersfield ; 
Mr. W. E. Barker, at Afrs. Williams's, Grove 
House, Mostyn-street, Llandudno, near Conway; 
Mr. A. Beale, No. 164, Friar-street, Reading; Mr. 
J. jBeaumont, ft Messrs. Stevens and SatdielPs, 
solicitors, 6, Queen-street, Cheapside ; Mr. J. T. 
Beard, of High-street, Hadleigh ; Mr. C. G. H. 



Beck (corresponding secretary to the Worcester 
Law Students' Society),. Spring-hill, Worcester; Mr. 
J. ti. Betts, at Messrs. Mercer and Edwards', 
solicitors. Deal ; Mr. C. Bishop, jun., of Llandovery^ 
Mr. J. Booth, at H. J. Marshall's, Esq., 21, Market- 
place, Durham; Mr.'W'Bricci Bruton, Somerset-, 
shire ; Mr. J. S. Brown, of Thorpe Hamlet, Nor- 
wich ; Mr. John Claytton^ jun., White Cotes, Ches- 
terfield ; Mr. G. H. Clongh, at Messrs. Eddison and 
Clough's, Worksop ; Mr. J. Cook, of Witham ; Mr. 
L. Cordes, 12, Gray's Inn-square, London ; Mr. L. 
Gowland, jun., Laanceston, Cornwall ; Mr. A. Crow, 
Mill-street, Market-Rasen ; Mr. F. J. Davis, of 
lygwitme, near Cardigan ; Mr. T. P. Dickin, at L. 
Chuk's, Esq., Ludlow; Mr. H. Druce, No. 10, 
South-square, Gray's Inn, London ; Mr. C. C. Ellis, 
Ruthin, North Wales ; Mr. R. S. Freame, Gilling- 
ham, Dorsetshire ; Mr. Gv Gale, No. 2, Bowling- 
lane, Hun ; Mr. H. Gaskin, at M. Stevenson's, Esq.; 
Chatham; Mr. T. Grould, Newnham, Gloucester; 
Mr. 0. J. Gratton, at J. Cutto', Esq., Chesterfldd ; 
Mr. J. J. Handley, Leeming-street, Mansneld ; Mr. 
J. Hartley, at R. Hunt's, Esq., Rochdale ; Mr. S. 
Harris, at Messrs. Wartnaby and Fisher's, Market 
Harborough ; Mr. K H. Hebb, at J. Moore's, Esq., 
Uneohi; Mr. C. Hilditch, Tunstall, Staffordshire ^ 
Mr. R.-H. HoUoway. of Billericay ; Mr. J. Homer, 
at J. Homfrey's, Esq., Halesowen, Worcestershire ; 
Mr. Horton, at Messrs. Lee, Penson, and Best's, 
- Birmingham ; Mr. E. J. Howell, No, 4, Upper 
Larkhall-rise, LarkhaU' iane, Clapham ; Mr. James 
Hutchinson, of No. 8, Horton-road, Bradford, York- 
shire; Mr. E. A. Ja^ues, Alma Chambers, 32, 
Paradise-street, Birmingham ; Mr. G. J. Johnson, 
at Messrs. Tyndale and Sons', Birmingham; Mr. 
John Jones, Newcastle-Emlyn ; Mr. Josiah Jones, ' 
of No. 10, Comi>market, Worcester; Mr. H. Kinneir, 
df Bamfield-house, Southemhay, Exeter; Mr. A. 
Knowles, Yew-tree House, Brampton Moor, near 
Chesterfield; Mr. W. Leonard, at R. Leonard's, 
jun., Esq., Bristol; Mr. J. Lowes, at Messrs. 
Chater's, Newcastle-upon-Tyne ; Mr. W. Mann, 46, 
Princess-street, Manchester ; Mr. W. Marshall, 
solicitor, Ashton-under-Lyae ; Mr. A. Martyn, jun., 
16, Bedford-circus, Exeter ; Mr. J. H. Millington, 
16, East-street, Red Lioutsquare, London ; Mr. H. 
Morris, of lianelly ; Mr. J. N. Mourilyan, jun., of 
' Sandwich, Kent; Mr. A. H. Norton, at F. Shiurpley's, 
Esq., Louth, Lincolnshire; Mr. A. H. Owen, at 
£. L. Heap's, Esq., Huddersfield; Mr. R. E. Pannett, 
of Whitby ; Mr. R. Parry, County Court Office, 
Carnarvon, North Wales ; Mr. W. A. Peerless, of 
East Grinstead ; Mr. G. E. Pickering, of Aylesbury ; 
Mr. J. Plews, of Mftsham, near Bedale, Yorkshire ; 
Mr. G. W. Powell, at Messrs. D. Thomas and 
Banks', Brecon ; Mr. W. H. Randies, at G. Salter's, 



182 



THE LAW CHROKICLB. 



[Oct. 1, 18M. 



Esq., EUeflmere, Shropshire ; Mr. B. S. Riley, jun,. 
No. 6, Bnmswick-Btreet,' Liverpool; Mr. S. W. 
Bowae, at S. Bowsers, Esq., 23, PrinceVstreet, Ply- 
month; Mr. B. BoweU, at H. Y. Mules', Esq., 
Honiton, Devon ; Mr. T. Sampson, No. 78, Lowgate, 
Hull; Mr. T, H. Shacklock, ToothiU, Mansfield; 
Mr. J. Suns, of Harleston, Norfolk ; Mr. F. Smith, 
Witham, Essex; Mr. W. Stevens, of Sherborne; 
Mr. F. Summers, 12, Parliament-street, Hull ; Mr. 
B. Sntdifib, Brown-hill, near Burnley, Lancashire ; 
Mr. W. Taylor, of Hexham ; Mr. J. Tree, 19, New- 
street, Worcester ; Mr. A. S. Trottman, West-end, 
Wellingborough, near Northampton; Mr. J. W. 
Vinmg, 2, Moorgate-etreet, London ; Mr. B. Ward, 
of No. 48, Noelirtreet, Biver-street, Islington, 
London; Mr. H. S. Watts, of Yeovil ; Mr. James 
Wells, at C. Q. Brown's, Esq., Bilston, Stafibrdshire; 
Mr. John Williams, County Court Office, Carnarvon, 
North Wales; Mr. H. Wood, YeovU ; Mr. T. B. 
Woodram, at A, Horwood's, Esq., New-court, Tem- 
ple. 

We trust we shall shortly have to report a large 
addition to the above names, as at present the 
number is very small, compared with the large body 
of articled clerks in town and country, and, indeed, 
as compared with the number which we formerly 
had the pleasure to publish. 

LAW STUDENTS' MUTUAL COBBES- 
PONDING SOCIETY. 

Third Amkual Bsport of the CoMMrrrsE of- 
THE Law Students' Mutuajl Cobrxspondihg 

SOOIETr, PBE8EMTED TO THE M»Miitttt^ 9th 

Apbil,1866. 

Hie committee have great pleasure in presenting 
to the members their third annual report of the 
proceedings and progress, of the society, which, 
during the past year, have been attended with the 
most complete success, and prove in a very satisfac- 
tory manner its beneficial influence upon the junior 
members of the profession who have availed them- 
. selves of the advantages it oflers. 

The. number of members has exhibited a steady 
increase, and your committee are satisfied-that the 
existence of the society oply requires to be better 
known to make its advant^eous means of self- 
improvement imiversally adopted by the law 
students of the kingdom, and with this view, thiey 
would suggest that active measures be taken to 
place the socie^ more prominently before the 
profession. 

Tour committee announce with ^tification, that 
steps have been recently taken to organise in con- 
nection with this society, regular meetings of the 
members when in town, for the purpose of viva voce 



debates upon legal pdnts, this important feature 
cannot fiul to be productive of great benefit to those 
who take part in the discussions, as^ independent of 
the stimulus to their exertions in preparing for tho 
honourable profession of the Uw, the opportuni^ 
thus afforded of social intercourse will tend to the 
promotion of friendly feelings between the great body 
of articled clerks. 

With a view to attract the attention of those arti- 
cled clerks who are not at presept .aware of the 
existence of this sodetyr your committee think it 
expedient briefly to advert to ita distinguishing fea^ 
tures and objects. 

It is designed, first, as a means of firiendly inter- 
course, and for the purpose of engendering feelings 
of unanimi^ and firiendship amongst articled clerks 
throughout the kingdom. Secondly, to supply the 
wants of a debating society in small towns, by afford* 
ing a medium for the written discussion of most 
points on legal subjects, and the composition of 
essays. And thirdly, by the same means, to furnish 
opportunities to the student to apply principles to 
practice, and thus assist hun in obtaining a practical 
know^ec^ of his profession. And your committee 
feel justified in asserting that every member, who« 
actuated by an earnest desue far sdf-improvement^ 
will give his fhll attention to the papers of the society, 
cannot fail to acquire an extensive and varied know* 
ledge of the law. 

Your committee would again pudce an earnest 
appeal to the members of the profession, soliciting 
their support to the society in the capacity of hono- 
rary members, as they feel convinced that its objects 
are worthy their countenance ; and they trust, at the 
dose of the year, to have the proud satisfaction of 
announcing a considerable increase in the present 
list of honorary members. 

The society now consists of nearly seventy mem- 
bers'—a most convincing proof of the confidence it is 
obtaining amongst the law students, and that it is 
really deserving of their attention and support. 

The financial position of the society is very satis- 
factory, and an ample balance remains after defray- 
ing the working expenses of the past year. 
For the committee, 

Chables B. Gilxan, Han. See^ 

Norwich, August, 1856. 



GaABPiNQ Lawyers. — The newspapers are ever 
ready to publish jever^ing tending to the disparagc- 
.ment of our profession, whilst carefully keeping in 
the backgrouna such matters as redound to its credit. 
A recent instance arises out of the ereat Tipperary 
swindle, in which upwards of 1,800 claims have been 
proved, and on each of which the. solicitor might have 
charged two g^uineas, instead of wludi he generousl v 
placed them m two schedules, for each of which 
schedules he will receive two jpiineas, the same sum 
as would have been paid to him on each individual 
proof. 



Not. 1, 1856.] 



, THE LAW CHRONICLE. 



183 



COUNTT COUET COSTS. 



mew 0CALB OV ALLOWAKCXe TO 6OLICXT0BS AND 
BABBIS^BS. 

Wb liave already (ante p. 70— «0) given the pro- 
▼iflions of the act of the last session relating to 
county courts (19 & 20 Tic, c. 108). It may be 
remembered that by sec. 38 (anU pp. 71, 74) a scale 
of costs to be allowed to counsel and attorneys in 
proceedings where the debt or damages exceeded 
twenty pounds was to be framed by five county cogrt 
judges, and the same was to be approved by the Lord 
Chancdlor, and we have iioW to report that a'teale 
of costs has been framed by four out of the five 
county court judges so appointed, and the same has 
been approved by the Lord Chancellor. There is 
just a doubt whether such scale is a valid one under 
the act, because not signed by the whole five of the 
judges. 

The scale itse^ is, wiare happy to say, firamed in 
a liberal maimer; and we feel little^ doubt that it 
will have the effect of introducing to the county 
courts much new business. Indeed, it is not too 
much to say that this scale of fees will, induce most 
country practitioners, who have necessarily in 
business in the superior courts to divide their profits 
with the agent in town, to give up, as far as possible, 
practice in the «uperior courts, and it really seems 
as if the latter courts would cease to be litUe more 
than coiirtfl of appeal. The effect upon the bar will 
certainly be great, and will give much impetus to 
the provincialisation which has been for some time 
going on. It will be seen that the scale affords an 
opportunity for tolicitors to employ and pay counsel 
on a scale approaching to a fair amount for their 
labours ; and we cannot but think that this will be 
sufficient to tempt counsel to form a permanent bar 
at some of the county coiurts^ Whether this will be 
beneficial to the bar as a body is not now the question ; 
nor is there any use in considering it^xcept for the 
purpose of firaming regulations to prevent as much 
as possible improper practices, — for circumstances 
are clearly too powerful to be resisted, and the bar 
must give way to them. It is too soon to talk of the 
consequences to the other branch of the profession 
of the more frequent visits to the county courts, but 
we should hope that' it will not be to deteriorate 
solicitors in public esteem, for that would be a real 
misfortune, though there can be little doubt that in 
the course of a few years it will cause the introduc- 
tion into the ranks of both branches of the profession 
of a less elevated class of society, for those who were 
induced by the former and present respectability of 
the profession and its comparative freedom' from 
trouble personally to join its ranks will go clscwherci 



whilst those of a lower rank who feel that the chances 
of success for such men as themselves are now in- 
creased, will become solicitors, and by their position 
will be likely to obtain the class of business brought 
into county courts, and which will of course bring 
other and better business to them. These are mat- 
ters requiring the serious consideration of the profes- 
sion, who should not allow themselves to be deluded 
by the present immediate gain from a prospect of its 
operation on the friture position of the profession. 
The following is the new scale of costs above referred 
to, and which will come into operation on the 1st of 
November instant, but whether it will apply, either 
in the whole or in part, to pending causes is not 
dear. 

A scale of costs and charges to be paid to counsel 
and attorneys in the county courts, as well be- 
tween party and party as between attorney and 
client (see sec. 35, anU^ p. 7i), 

Under the provisions of the statute 19 & 20 Yie. 
c. 108 lanU, p. 70—80]. 

£ s: d. 

Letter before suit 8 

Instructions to sue or defend 6 

Attendance and entering plaint, including 
particulars of demand and copies, such 
particulars and copies being signed by 
the attorney 10 

N. B.— The total amount of these 
items to be entered on the sum- 
mons. 

Examining and taxing minutes of the 
evidence of each witness afterwards 
allowed by the judge 3 

Attending court and c^ducting cause, 
where no counsel employed 1 10 

Witneeseji' expenses^ in conformity with rule. 
Attending taxing costs 3 

Occasional costs. 

Attending to apply for summons out of 
the district 4 

N. B.— The amount of this item to 
be entered on the summons. 

If plaintiff abandon action, and give notice 
thereof, attending settling 3 

Notice to produce, notice to admit, notice 
of application fpr a new trial or to set 
aside proceedings, including copies or 
duplicate originals and service, and 
notice of special defence and copies, 
including particulars, and copies in 
cases of set-off, and attending registrar 
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of the court therewith, such notices, 
particulars, and copies being signed by 
the attorney 6 

Attending inspecting documents 5 

Mileage one way, from the attorney's 
place of business to place of inspection 
of documents, for each mile, not ex- 
ceeding in the whole twenty miles Oi 6 

Preparing confession or statement of agree- 
ment under sec. 8 or sec. 9 of 13 & 14 
Vic. c. 61, where prepared by plaintifTs 
attorney, including all « incidental 
attendances 7 

All necessary affidavits, including filing, 
each 5 

Oath, sum paid. 

Attending to enter up judgment by de- 
fault 3 

Attending court for an order to bring up, 
a prisoner to giy« evidence 4 

Instructions for, and drawing and copy 
brief, in cases in which counsel em- 
ployed, including attendance on counsel 
therewith 2 

Fee to counsel and clerk, sum paid not 
exceeding 8 5 6 

Attending court on trial, with counsel ... 10 

Attending court to support or oppose 
motion fpr new trial, or motion to set 
aside proceedings, or motion for a change 
of venue, including instructions, or any 
other necessary attendance, where no 
counsel employed 15 

Attending in the last-mentioned cases 

. with counsel 10 

Fee to counsel and clerk ; 13 6 

Any attendance at the office of the regis- 
trar, \vhich he may, upon taxation, 
think was necessary 3 

Every bond given under seo. 70 of 19 & 20 
Vic. c. 108 [i.e.. Security for Costs, 
ante, p. 79] 7 

New Trial 

Costs to be allowed on the same scale as on the 
original triaj. 

Costs of the day on adjournment of cause. 
Attorney for attending court where no 

counsel employed 15 

Attending with counsel 10 

Refresher fee to counsel and clerk 1 3 6 

/ Witnesses* expenses, same as on trial. 

Arbitration, 
Attending reference, without counsel, for 
. each sitting 10 



Attending reference, with counsel, for each 
Bitting 15 

Fee to counsel and clerk, for each sitting 

sum paid, not exceeding 2 4 6 

Witnesses' expenses, same as on a trial. 

Note. — Costs of counsel and attorney, or of an 
attorney :»n attending reference, shall not be 
allowed without the order of the judge ; nor 
ahall the costs of more than one sitting be 
allowed without the order of a judge. 



Costs in actbns under 19 k 20 Vic. c. 108, 
section 23 [i.e., where a cause in the superior courts 
is tried in a county court, ante, p. 72], shall be 
taxed according to the scale of taxation used in the 
Court of Queen's Bench, so far as it is directly 
applicable ; and where it is not so applicable, the 
principle of that scale shall be followed. 



Costs on Appeals. 

£ 8. d. 

Preparing notice of appeal, including 
copies and service 5 

Paying money into court as deposit on 
appeal, including notice and service 
thereof '3 

Notice of nature and particulars of pro- 
posed security, including copies and 
service 3 

Notice of court to which appeal to be 
made 3 

Preparing case, including copies 10 

Attending judge to sign, or to settle and 
sign case 3 

Transmitting copies of case, including 
depositing the same 3 

Transmitting case and copies, including 
notice and service thereof 3 

Application to judge for leave to proceed 
on the judgment 5 

Depositing order of Court ot Appeal, 
including notice and service thereof ... 3 
Where a new trial takes place in pursuance of the 

directions of the Court of Appeal, the costs of such 

new trial shall be allowed on the same scale as in the 

case of a new trial granted by the judge of the 

county court. 
N. B. — ^The costs in every cause shall npon the 
above scale abide the event, unless the judge 
shall make some special order with reference to 
such costs or any part thereof. 
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PRfiCEDENTS IN CONVEYANCING. 



There is undoubtedly as great scope for elegance 
and predflion in the luiguage of conveyancing, as in 
nny other 'department of professional expression. 
Every one accustomed to the perusal of legal docu- 
ments must be struck with the ease and perspicuity 
displayed in the reading and arrangement of some 
drafts, and with the confusion and harshness of the 
wording and style of others. This is no doubt owing 
to various causes. A good precedent may be 
altered by unskilful hands; new stipulations may 
be grafted on to an established form, without much 
attention to the context, and a seeming improve- 
ment in one place may interfere with the expression 
of the same idea in another part. One great vice of 
conveyancing language is redundancy, arising no 
doubt from .anxiety to provide for every possible 
event and construction, but sadly tending to weaken 
the mind for forming short sentences with apt and 
expressive words. Although there are in the hands 
of the profession several works fli>ntaining precedents 
of great and acknowledged m'erit, yet it must be 
borne in mind that these forms are really only the 
tools of the professional workmen, useful for con- 
structing the draft he is engaged on, but not 
furnishing the very draft itself. The excellence of 
the guiding precedent is nevertheless of great 
importance, just as much as a good tool is more 
valuable to any workman than an inferior one. 
With reference to the standard precedents referred 
to, great excellence and precision are undoubtedly 
found, and the draftsman feels confidence that in 
following them he cannot go far wrong. There is 
however, either such familiarity with the verbiage 
of precedents, or fluency in the running of their 
words that we fancy what is read without jarring on 
the ear will work out as smoothly ; and this 
peculiarity is extremely troublesome when reading 
a document for the purpose of consideriiig'its con- 
struction, as we not unfrequently find after some 
progress in it that the perusal has been more as a 
precedent of an intended instrument, than the 
testing of the accuracy of a completed docun^ut 
With many who have gone through all the work df 
a solicitor's office, and have never hesitated to make 
themselves ** generally useful," the practice of 
examining stationers* copies of drafts and deeds, 
very seriously hinders the faculty of the mind for 
understanding documents then perused for a different 
purpose than ascertaining mere correctness of copy. 
It would when merely *' examiiiing " be laborious 
and distressing to combine the *^ perusal" of the 
document, and thus the mere words are read and 
listened 'to without much, if any, regard to sense. 
The law stationer's man when reproved for cop3ring, 



or leaving unnoticed some palpable error, is justified 
in replying that he is only paid for copying, and not 
for "perusing" document. The practitioner must, 
however, often combine the task of examining with 
the duty of perusin^;, and it will be well if he keep 
on his guard against the soporific influence, of the 
long accustomed verbiage of his papers, and have 
his mind's eye directed to the meaning as well as 
the mere words. Where an error is suspected, no 
doubt great sharpness is exercised : the difficulty is 
to detect faults where no ground for suspicion is 
excited. Looking over a work of precedents for 
a trust for issue of a legatee we found the subjoined 
form, whioh for conciseness seemed well adapted for 
otur purpose. It will be useftll to many draftsmen 
if they will peruse it, and favour us with their 
views of it as a guiding form. 

" Upon trust for such child or children of Frances 
as shall live to attain the age of twenty-one years, 
or, being a daughter or daughters, shall live to 
attain that age or be married, and also such child or 
children of any son of Frances, who may die under 
the age of twenty-one years, as shall live to attain 
the age of twenty-one years, or being a daughter or 
daughters shall live to attain that «ge or be married, 
and if more than one to be divided between or 
among them in equal shares and proportions as 
between brothers and sisters, but so that the child 
or the children collectively of any deceased son of 
Frances shall take only the share which such son 
would have taken if living, and if more than one 
in equal shares and proportions. And in case there 
should be no child or grandchild of Frances who 
shall live to attain the age of twenty-one years, or 
being a daughter or granddaughter « shall live to 
attain that age or be married then upon (certain 
other trusts). 



EXAMINATION ANSWERS. 



Answers to the Examination Questions propounded to 
the Students of the Bar in last Trinity Term 
(antCy p. 101). 

EQumr (a»/6, p. 102). 

4. Assets — Voluntary bond, — ^The order o( distribu- 
tion of assets under a decree is, supposing them to 
be equitable^ parties to be paid rateably ; if legal — 1st, 
judgment creditors ; 2nd, bond and specialties ; 3rd, 
simple contract debts and legacies ; 4th, voluntary 
bonds. 

5. Sales in foreclosure suits. — The Court of Chan- 
cery is empowered in all foreclosure suits^to direct a 
sale, if there appears a difficulty in working out a 
foreclosure, under the provisions uf the 15 & IC Vic. 
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6. Mortgaged estates^ tahinf^cum on^re.— ^The ques- 
tions here raised are now regulated by the recent 
act of Parliament 17 & 18 Vic. c. 113, by which 
persons claiming real estate either by devise or 
descent afler the Ist of January, 1855, will not be 
entitled to have a mortgage debt on such estate 
satisfied out of the personal estate. Before this act, 
however, the converse of the present rule applied. 

10. Trusts executed and executory, -^H an estate be 
conveyed to A. and his heirs upon trust for another, 
such trust is an executed trust ; but trusts declared by 
wills or otherwise by which they can only come into 
operation at some future time, such trusts are 
executory. 

11. Misapplication of trust /unds-^Option to chargf^ 
trustee. — ^A cestui que trust would be entitled to a 
decree under the circumstances stated in this 
question.— {This is no answer— Eds.] 

12. Sale by executor of chattel specifically bequeathed 
— Notice that debts paid. — ^An executor would be 
perfectly justified in selling a chattel specifically 
bequeathed to another person, previously to the 
executor assenting to the bequest, unless it could 
be shewn that he was selling fraudulently, which he 
clearly would be, if a purchaser had received notice 
from the executor, or if the purchaser knew of his 
own knowledge Uiat all the testator's debts were 
paid, because in that case the executor Would become 
a mere trustee for the legatee. Also, if all the debts 
be paid a trustee for sale could not effectually 
discharge a purchaser unless the trustee were 
clothed with the ordinary receipt clause. 

13. Tenant for life — Waste — Injunction. — C. would 
be entitled to an ii\jtmction in the case here supposed. 

14. Tacldng judgment debt to mortgage. — D. ciannot 
tack his judgment debt to the mortgage debt of B., 
by reason of D. having taken a transfer of that 
mortgage and obtained the legal estate, for although 
it is held that if there be several mortgages on one 
estate, the last mortgagee having lent hb money 
iipon a valuable consideration wiOiout notice of 
mesne incumbrances may, by purchasing the legal 
estate, protect himself against any mortgage subse- 
quent to the first, and therefore become entitled 
to tack his charge to the first mortgage, indepen- 
dently of the mesne incumbrances, he having equal 
equity with them, yet, this ruling only applies to a 
subsequent mortgagee without notice^ and not to a 
judgment creditor. It is assumed in giving this 
opinion that notice was given by C. of his mortgage 
to the first mortgagee, and that D.*s judgment was 
not registered at the time C.'s mortgage was executed, 
because unless this were so, a different opinion to 
that advanced would prevail. 

16. Lquity to settlement — Trust Term — Mortgage. 
- -If there be any surplus of the trust estate after 



paying the mortgagee, the wife would be entitled to 
call for a settlement of such surplus ; but she having 
executed a mortgage in coi\}unction with her husband 
of the property so fiff as the liability thereon extends, 
it is conceived both are estopped (unless indeed 
there was a restraint upon anticipation), and there- 
fore, the wife would be entitled to no equity to a 
settlement out of the mortgage. — [This hardly- 
touches the real point— Eds.] 

18. Marshalling for legatees. — ^A. and B. can obtain 
payment of their legacies under the circumstances 
here put by virtue of there being an implied intention 
on the part of the testator, that in the event of there 
being no personal estate, the real estate should be 
charged with the payment of them. 

OK THE LAW OF BKAL FB0FBBT7 (jxnte^ p. 103). 

1. Lease — UnderUaee — Interesse termini. — ^A lease 
is an instrument by which <me grants to another 
land for a specific and determinate period. An 
underlease is a subgrant for a less period than -that 
granted by the lease, and an interesse termini is an 
estate not actually completed, as where one grants 
a lease to another, the lessee^s estate is not perfected 
until entry ; before entry he has only an interesse 
termini, or in other words a right to enter. The 
statute of uses does not apply in this ease «s that 
statute is only applicable to a fireehold estate. 

2. Tenancy in common^ f;c. — ^A tenancy in common 
differs firom a joint tenancy in this, that each tenant 
in common is possessed of his own estate or 
interest independent of the other, and each can alien 
or devise it at pleasure, its only distinguishing 
feature being the unity of possession. There is also 
no survivorship in this tenancy. The difference 
existing, in a tenancy in common, and an estate in 
parcenary is, that the former is created by the act 
of the parties and applies equally to real and personal 
estate, whereas the latter can only arise by operation 
of law, viz., descent and only applies to real estate. 

3. Powers^ hinds and natures. — Powers exist at the 
common law by particular custom, and by force of 
the statute of uses and other statutes; their distin- 
guishing characteristics are of two kinds, restraining 
and enabling powers, and are either appendant or 
appurtenant, collateral or in gross. 

4. Fine and recovery. — A fine was an instrument 
of record by which a married woman was enabled to 
convey her estate, and extinguish her dower, it was 
also adopted by tenants in tail for the purpose of 
barring their issue. A recovery not only barred the 
issue of tenant in tail, but all remaindermen and 
reversioners. 

7. Remoteness— Restriction on alienation. — ^The 
restriction on the power of alienating property, may 
be withdra^vn for a life or any number of liyes in 
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bemg, and twenty-one yean to be computed from 
the dropping of the life of the mryivor. 

8. BargaiH and fole— .Coo€fuiii< to itand teited-— 
ReMervmg power to UoBt. — A bargain and sale is a 
conyeyanoenrnder the statute of uses which must be 
written on parchment, indented, sealed, and duly 
inrolled withhi six lunar months from the date, and 
it must be in oonsideration of money^ however 
nominal in amount.. This species of conyeyance will 
pass a fee without liyery of seisin, but a use cannot 
be limited by it to any but the bargainee. A cove- 
nant to stand seised is also a conveyance under %e 
same statute, but requires no inrolment, and it must 
be made in eonsideration of blood or marriage, and 
must be under seal. These instruments, it should 
be observed, are seldom adopted in practice in the 
present day. 

9. Law o/inheriianee, — The doctrine of descent is 
founded partly on common, and partly on statute 
law. Some of the alterations introduced by the 
inheritance act are, that the descent shall be traced 
from the last person who has acquired the estate by 
jmrdUue, and not from the person who was last 
seised, [that males shall always be preferred to 
females, that the eldest son shall take in exclusion to 
all the rest, except where the tenure is in borough 
English or gavel kind, that the half blood shall be 
admitted], and that the fiither shall be the lieir at 
law of his son where he shall die intestate and 
without issue, hi preference to any brother or sister. 

10. Lea»e and Release, — ^The change which has 
taken jdace in the conveyance by lease an release 
is the substitution of one deed commonly called 
a deed of grant, and which now, under the 8 & 9 
Vic. c. 106, will effectually pass a freehold esUte 
in possession, without livery or enrolment, in the 
same manner as it formerly passed a reversion or 
remainder. 

11. Devise for Ufe^ and if die wiikoHt iastte, over, — 
Before the 1 Vic. c 26, a devise in the language 
framed in this question was held, not only to be a 
devise to B. m fee, if the issue of A. died in his 
lifetime, but also, if the issue outlived A. and 
afterwards died. The consequence of this was, 
that A. himself was held to take an estate tail, 
who, upon cutting off the taU, became entitled to 
the fee. By the 29th section of the Wills Act, 
however, this rule is altered by it being expressly 
enaeted, that where land is devised to ** A., and if 
he shall die without issue then to B,** shaU mean 
the death of the issue in A.*s lifetime, or at the 
time of his death, and not an indefinite failure of 
issue, and eonsequentiy, it is conceived, that A. 
would now take a base fee determinable upon his 
dying without issue, upon which event happenii^ 
the fee would go to B. 



12. Powers of revocation and new appointment,—^ 
The purchaser gets the legal estate under the deed, 
giving the power of appointment to A., because 
the exercise of the power of appointment being 
vested in A., to such use as he shall appoint, and 
A. being clothed with the legal estate, the exer- 
cise of the power is, in point of &ct, a transfer of 
the legal estate to the appointee. 

13. Remainders — Reversions — Shiflitig uses, (ft, — 
A remainder is that part of an estate which, on the 
creation of a particular estate, is limited over to 
another by the same deed. A vested remainder is 
that which is limited to a person who is capable 
of receiving the possession should the particular 
estate happen to determine. ,A remainder is eon- 
tingent when the right of enjoyment is to accrue to 
a person on an event which is uncertain , or is limited 
to a person not in esse, and eonsequentiy, unascer- 
tained, A reversion consists of that portion of an 
estate which reverts to the grantor by operation of 
law after a less estate which has been carved out of 
it has determined. Shifting and springmg uses 
derive their force under the statute of uses, and 
their distinguishing feature lies in the fact of their 
not requiring any particular estate to support then% 
as a remainder at common law requires ; diet a fee 
may be limited upoi^ a fee ; and that a grantor may 
convey to another to the use of himself. 

17. Perpetuities— Remoteness— Cypres.— The Cy- 
pr^ doctrine ^ay be thus illustrated. Real estate 
is limited to A. for life, with a power to appoint to 
children, which power is exercised by A. by will, 
who thereby appoints life estates to the children, 
with limitations to their children in tail. This 
would be, in point of fiict, creating « perpetuity, 
and the courts, therefore, constme the will Cypres 
by giving tiie children of A. estates tail 

18. Implied power of sale to executors — Heir joining. 
It has been decided that if a will contain a general 
direction to sell land, and it is not stated by whom 
the sale is to be made, if the produce of the sale 
is to be applied by the executc^s^ in the execution of 
their office, they will be considered as having the 
power of sale, and will be enabled to make a good 
conveyance of the legal estate in fee, without the 
concurrence of the testator^s heir, at law. 

OBNBIIAL FAFER (ontC, p. 104). 

4. Direction in will to purchase annuity, —B.^B per- 
sonal representatives have no claim against the 
testator's estate. 

6. Joint bond — Surety, death of,-^, has no 
remedy against the estate of B. either a^ kw or in 
c /lity, the reason being, that it is % joint bond, and 
the obligors not being partners, the ^ntire UabilUy 
thereon sttrvives to the estate of the survivor alone. 
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6. Covenant to leave certain sum by tnll to widou) — 
Oift of less sum, — Under the circumstances stated, 
th^ widow would be entitled to the £800 legacy, 
and also to the' £500, and to a third of the residue 
if there he children^ or to one half if there be none^ 
but she would first have to administer to that part 
of her Husband's estate of which he died intestate. 

10. Power of sale — Devisee of surviving trustee 
exercising it — ^The devisees of B. can exercise the 
power of sale. 

11. Purchaser seeing to application of purchase 
money — Charge of debts and legacies, — A purchaser 
would not be bound to see to the application where 
debts were charged, but he would be if legacies 
alone were charged, unless it could be shewn that, 
debts actually existed. 

12. Devise to A, for life, remainder to children for 
Ufe, remainder to their children, ^. — It is conceived 
that a good title is here given, because the youngest 
child not being in esse at the time of the death of 
the testator, would, under the Cypr^ doctrine, 
take an estate tail instead of a life estate, and con- 
sequently, the youngest child would, on attaining 
twenty-one have a right to execute a disentailing 
deed, and so become entitled in fee-simple. 

J. G. B. Edwin. 

1. Executory and executed simple contract. — A 
contract is executory when the consideration of the 
one party for the promise of the other, has, at the 
time the contract is entered into, still to be performed. 
A contract is executed, when the consideration has 
at the time the contract is entered into, previously 
been performed. The latter description of contract 
is bad as a nudum pactum where the consideration is 
strictly past or executed, but it is good where a 
precedent request either express or implied exists. 
According to Smith (notes in Lamplngh v. Brathwait 
Smith, L. C. p. 67) the law implies such a request 
in four cases, but these may be reduced to Uiree 
(Broom's Commentaries on the Common Law p. 821 ; 
Chitty on Contracts, p. 58). 

2. Unilateral agreement. — ^An agreement within 
the Statute of Frauds signed by one of the parties 
only, is unilateral, inasmuch as only the person 
signing can be sued thereon. Laythoarp v. Bryant, 
2 Bing. N. C. 735. In Burton v. The Great 
Northern Railway Company (7 Exch. 507) another 
instance of an unilateral contract is given. 

3. Plea puis darrein continuance. — ^This is a plea 
that may be pleaded at any time before verdict, it 
cannot, however, be pleaded after demurrer, and 
must contain an allegation that the matter so pleaded 
arose afler the last pleading. It is called into 
requisition when some new ground of defence 
suddenly arises, and which did not exist when the 



defendant pleaded in the ordinary way (Kerr's 
Action at Law, 277). 

4. Fraud, pleading to record and deed, — ^Yea — ^as 
to judgments, the court in the Duchess of Kingston's 
case (2 Smith, L. C.) said : — ^ Fraud is an extrinsic 
collateral act which vitiates the most solemn pro- 
ceedings of courts of justice. As to deeds (see 
CoUms V. Blanteni, and notes, 1 SmiOi, L. C. 158). 

5. Burden of proof at trial. — ^The general rule is 
that the onus probandi lies on him who has the 
substantial affirmative of the issue ; but Alderson, B. 
in Amos v. Hughes (1 Moo. & R. 464), perhaps gave 
a better test, be lays it down that the onus probandi 
lies on him, who if no evidence were given on either 
side would lose his case. 

6. Distress-^Not breaking open doors.— TIob rule 
extends in the first place only to a man's dwelling- 
house, any building not connected therewith may 
be broken open, Penton v. Browne, 1 Sid. 181. 
A bailiff who enters a house to distrun, and is 
forcibly gected, may break open the door in order 
to re-enter, Eagleton v. Sutteridge, 11 M. and W. 
465. In general, however, he cannot break open 
an outer door or window in order to enter, though 
he may force the inner doors when cmce in the 
house (Semayne's case cum notis, 1 Smith, L. C.*88. 

7. Consideration m contract — Moral obligation. — It 
is now settled by the Q. B. in the elaborate judgment 
in Eastwood v. Kenyon (11 Ad. and Ell. 488) that a 
moral obligation, however sacred will not support a 
subsequent promise. The principle of ihis decision 
would seem to be that the law will not interfere 
adversely to any party where such party has con- 
tracted no legal liability. It is now also settled that 
the class of considerations derived fh>m moral obliga- 
tion, includes only those cases where a legal right 
once existed, but where the legal remedy is subse- 
quently lost; as in the case of a promise made by a 
debtor whose liability has been barred by the Statute 
of Limitations (Wermal v. Honey, 3 B and P. ; 
Beaumont v. Reeve, 8 Q. B. 483; Eastwood v. 
Kenyon, suprd). 

8. Evidence, best. — ^Where a matter is evidenced 
by an instrument of record, such record will be 
received as evidence to the exclusion of any other 
testimony. Where a matter is evidenced by deed, 
such deed will be* received to the exclusion of any 
instrument not under seal. Documentary takes 
precedence of oral evidence, where both are in the 
same degree. As regards the degrees of evidence, 
primary evidence is received to the exclusion of 
secondary, and of derivative evidence (Best's Prin- 
ciples of Evidence, part 2, cap. 3, and part 8, cap. 2, 
ss. 2 & 3. 

9. Presumption that matters rightly done. — ^Upon 
this principle the courts favour the party in whom 
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the possewion is Tested, and will primd facie pre- 
*ame that the properQr Tests in him also. He who 
would oust tiie possessor must succeed by the 
strength of his own rights and not by the wedmess 
of the others. Twenty years* uninterrupted posses- 
sion is held equiTalent to an original grant. 

10. Distress^ goods excepted, — 1. Things annexed 
to the freehold ; 2. implements of trade ; 3. things 
bailed to the tenant operis facUndi ; the leading case 
is Sunpson t. Hartopp, 1 Smith, L. C. p. 186. 

11. CnUract — Cotiaent ad idem, — ^The principle-of 
this proposition is that if a contract be not binding 
on both parties, when made, one of them would be 
left without a Talid and aTailable consideration for 
his promise. Cases on this subject are Arnold t. 
Mayor of Poole, 4 M. and S. 860; Lees t. Whit- 
comb, 5 Bing. S4t ; Aspdin t. Austin, 5 Q. B. 671. 

12. iSiz carpenters* case — Ahttss of authority in law 
— Trespasser ah initio, — The facts were that six 
carpenters entered a taTem, and afterwards refWed 
to pay for part of what they there ate and drank. 
The action was trespass, and it was held that a man 
who abuses an authority given him by law becomes 
a trespasser ah initio^ but he that abuses an authority 
given him by a priTate person shall be punished for 
abuse, but is not a trespasser ah initio, 

13. Distress — Irregularities, — ^That section enacts, 
'^ that where any distress shall be made for any kind 
of rent justly due, and any irregularity shall be 
afterwardfi done by the party distraining, or his 
agent, the distress shall not be deemed unlawful, 
nor the ^trainer a trespasser ah initio, but the 
party grjcTed may recover satisfaction for the 
special damage in an action of trespass or on the case 
at his election.** 

14. Insurance — Concealment, ^-c. — ^Either party 
may be innocently silent as to grounds open to both 
to exercise their judgment upon, but neither may 
conceal a material fact. As to what facts arc material 
the jury is to decide ; if a i'act lie material and 
concealed, the policy will be avoided, whether the 
concealment be wilful or innocent (Lord Mansfield's 
judgment in Carter v. Boehm, 1 Smith, L. C. p. 270). 

16. Felony — Misdemeanour — Forfeiture. — For- 
feiture of the criminal*s property real or personal, or 
both (Stephen's Com. 4, p. 83). 

16. Indictment — Time of limitation. — ^An indictment 
may be found at any length of time after the offence 
has been committed, except where a particular 
period is limited by statute (Broom's Legal Cora, 
p. 995, note). 

17. Loss of bill of exchange, j'c.— By section 87, 
no defendant shall be at liberty to set up such a 
defence, if an indemnity be given by the plaintiff to 
tlie satisfaction of the court, judge, or master against 



the claims of any other person upon the instrument 
in question. 

18. SptciaUy contract r^guirerf.— An incorporeal 
right or hereditament lies in grant and can only be 
transferred by deed. A corporation can in general 
only contract by deed. The gift of a chattel inter 
vivos requires a deed. ' 

19. Choses in action not assignable. — On the prin- 
ciple that inUrest reipublicce ut sitfinisUtium (Lampet's 
case, 10 Reports, 48 a). But negotiable instruments 
form an exception to the rule that a chose in action is 
not assignable. 

20. Defences to be specially pfeadfrf.— Infancy, 
coverture, release, payment, performance, set-off, 
unseaworthiness, deviation, &c. (Kerr's Action at 
Law, 234). 

21. Life and marine insurances — Averages. — 
Policies on lives admit of no average, the payment 
of the whole sum there depends upon one single 
event, which must wholly happen or not at aD^ but 
policies on fire, and policies of marine insurance, 
protect the assured both against partial and total 
losses (Park on Marine Insurance, 977). 

22. Depositions of wUnesses before magistrates and 
coroners.—By the 11 & 12 Vict. c. 42, s. 17, where a 
witness, who has been examined before a justice of 
the peace against a person charged with a crime, dies 
before the trial of the accused, or is so ill as to be 
unable to travel, his deposition reduced to writing 
and signed by the justice may be read in evidence. 

J. L. Jacobs. 

ON THE LAW OF REAL rROPERTY (ante, p. 103) 

1. Lease — Under lease — Interesse termini. — ^A lease 
is the demise of an estate either for life or for a 
number of years at a certain rent; underlease' the 
subdemise of the same estate by the lessee for a 
time within the crigmal term, and the period which 
elapses between the granting of the lease and the 
ktfaec's actual entry is the interesse termini. The 
Statute of Uses does not apply where an existing 
term of years is given in trust for another (Bac. Ti . 
335). 

2. Tenancy iu common, J'c. — ^Tenancy in common 
differs from joint tenancy, and coparcenary in that 
it is not subject like those estates to the same neces- 
sary unity of title and similarity of interest. 

3. Powers — Different sort^f and properties.— 
Powers are of three kinds, first, appendant to the 
estate of the party to whom they are given , 
second, in gross, >Yhcre the same person has on 
interest, and also a power which, in ita. exercise, 
cannot interfere with that intery^Jt*, and third, 
collateral where they are extrinsic and totally 
uncomiected with any interest in the land, being 
given to a person uninterested in the conveyance 
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and not to be excrciseable' for his own benefit <1 
Sug. Pow, 89). 

4. Fine and recovery. — ^The suVstance of a fine 
was an agreement between the parties enrolled as 
the termination of a fictitious suit commenced for 
the purpose. A recovery was a conyeyance or 
assurance by means of an action brought by the 
intended grantee, and in both of which he was sup- 
posed to recover possession of the 'estate by process 
of law. The effect of a fine by tenant in tail, i^as 
to cause a discontinuance of the entail, whereby the 
issue and the persons in remainder and reversion, 
were put to their Formedons, and had the immediate 
enjoyment of the estate. A common recovery had 
not this efi^ct, but converted the estate tail into a 
fee pimple, and destroyed the expectant esta|e 
(Burton's Comp. pi. 67, 106, 671, 703) 

6. SettUmept — Protector, — ^Ilie innovations intro- 
duced into the law of settiement by the constitution 
of the office of protector, may be said to consist in 
making his consent necessary to th^ complete 
alienation of tenant in tul, and the power which 
the settior hais of appointing a firesh protector and 
of perpetuating such protectorship. 

12. Powers qf revocation and new appointment. — 
Powers of revocation and new appointment operate 
to give the grantor, settior, or otber person to whom 
they [are reserved, the power of revoking the uses 
declared, and of limiting new ones in lieu thereof. 
On an appointment of the kind mentioned, the 
purchaser would obtain the legal estate by A. using 
the word '^ heirs " in his instrument of appointment 
(2 Sug. Pow. 263, 638). 

17. Cypres. — ^The doctrine of Cyprus is, where 
the heir preventing the effectuation of the testator's 
intention in the prescribed form, it is exempted by 
approximation or as it is technically called Cypr6s, 
and its connexion with the law of perpetuity is seen 
in the case of a strict settiement made by will on a 
person who does not come into existence before the 
testator's death (Smitii's Man. p. 299). 

18. Executors selling. — Executors can sell and 
make a valid title to a purchaser under an implied 
power, without the concurrence of the heir, in the 
same manner that they can under an express 
power. 

19. Ohligation of purchaser to see to apUcation of 
purchase-money^ — A purchaser is not obliged to see 
to the application of his purchase -money where the 
m\l or trust deed contains a clause, which in terms 
empowers the trustees to give valid discharges 
therefor, nor where the trust is for payment of 
debts generally, and also of specified debts, legacies, 
or annuities, nor where it is for payment to a per- 
bon or persons luiascertained or under age, or sub- 
ject to any other incapacity or inability to receive 



the money, nor where the money is to be applied 
upon trusts, which require time and discretkm 
(Dart's Vend, and Pur. p. 886 ; citing Johnson v. 
Kei^nett, 3 Myl. and K 624 ; re Langmead 19 Jur. 
1068 ; Sowersby v. I^aeey, Madd. 142 ; and Doran 
V. WUtshire, 3:Sw. 699 W. H. Rakdus. 

BQumr (antCy p. 102). 

2 and 3. BiU-^Acamnt.'—A bill for an account 
will lie in equity in matters standing on equitable 
claims,' and those growing out of priviQr of contract, 
where there are mutual accounts, and also where 
they are on one nde. A stated aecount is one that 
is accepted by both parties, and it is ordinarily a 
good bar to a suit for an account that the parties 
have already stated the items and struck the balance, 
for under such circumstances there is an adequate 
remedy in a court of law (Smith's Man. n. 208. 
209). 

4. Distribution of assets.— The voluntary bond 
would be postponed to the specialty and simple 
contract debts, but would have priority to the legacies 
(Jones V. Powell, 1 Eq. Cas. Abr. 84, pi. 2). 

6. Foreclosure — Siafe.— The Court of Chancery 
has power, under 16 & 16 Yict. c. 86, s. 48, to direct 
a sale instead of a foreclosure at the request of the 
mortgagor, without the consent of the mortgagee, 
on the mortgagor's depositing in court a reasonable 
sum of money to secure his perfbrmance of such 
terms as the court may impose on him (Ayck. Ch. 
Pn p. 214, 216). 

8. Cyprh— Charitable bequests.— The doctrine of 
Cyprus, as applied to charitable bequests, arises 
where the intention of the donor is incapable of: 
being literally acted upon, or its literal performance 
would he, imreasonable, in which cases a decree will 
be made for its execution, Cypr6s, that is in some 
method conformable to the general object, and 
adhering as closely as possible to the specific design 
of the donor (2 Ves. Jun., 2 Myl. and K). 

11. Trustee — Non-investing — Liability for. — The 
trustee would be responsible to his cestui que trust, 
at his option, either for the money and interest at 
four per cent., or the stock which might have been 
purchased therewith at the time when the investment 
ought to have been made and the dividends (Smith's 
Man. p. 167 ; 2 Spence. 924). 

12. Executor selling— Specific chattel real— Assent of 
Legatee. — ^Executors can give a good discharge for 
the purchase-money of chattels real, although 
specifically bequeathed (Ewer v. Cubet, 2 P. Wms. 
148). But as the executor's assent vests the term 
in the legatee, and the executor may have done 
some act amounting to such assent, it is desirable 
to have the legatee's concurrence in the sale 
(Tomlinson v Smith, 1 Rep. Finch, 378; and 



Nov. 1, 1866]. 



THE LAW CHRONICLE. 



Ul 



Sag. 852). In the ease of real estate sold for pay- 
ment of debts, the trustee would take by implication 
a power to give discharges (Eland v. Eland, 4 Myl. 
and C. 420; Forbes y. Peacock, 1 Ph. 717). 

13. Waste — Tenant for life — Injunetkm.T-The 
clause, without impeachment of waste, wiU not 
enable a tenant for life to cut down timber trees 
planted or growing for ornament (Burgess y. Lamb, 
16 Yes. 174). C. would, therefore, be entitled to 
aa injunction to restrain the committal of the waste. 

14. Taekinff — Judgment debt. — ^D. cannot tack his 
judgment debt to the mortgage as against C, because 
he did not originally advance his money on the 
immediate credit of the land (Smith's Manual p. 
289; Burt. Comp. pi. 1487; see also Brace ▼. 
Duchess of Marlborough, 2 P. W. 491 ; and Whit- 
worth y. Gaugain, 18 L. J., N. S., Chan. 288 ; and 
15 L. J., N. S., Chan. 488). 

NcTB. — ^There is apparently a misprint in this 
question, instead of *^as against B'V^^ should be 
^^ as against the mesne mortgage." 

19. BiU — Joinder of tgnc«.^Issue is joined in a 
suit by bill in equity by the plaintiff filing a replica- 
tion, and the effect of settling down a cause <for 
hearing and proceeding to hearing without joining 
issue, is an undertaking to hear it on the allegations 
contained in the .bill and answer and no other eyr- 
dence can be gone into (Ayck. Ch. Pr. 5 Ed. p. 
180). M. Henbt Randlbs. 



CHANGING OBDER AFTER ASSIGNMENT 
WITHOUT NOTICE OF CHOSE IN AC- 
TION. 

The case of Walts y. Porter (I Chron pp. ii, 
98; yol. ii, p. 76-78) questiotied. 
It will be remembered that we haye before (yol. 
i, pp. ii, 93, and yol. ii, p. 75) noticed this case, and 
as doubt has been thrown on the correctness of 
the decision, and the point is one of great impor- 
tance, and peculiarly so to solicitors, it being not a 
sditary instance of a solicitor being made respon- 
sible for negligence m a matter of law upon which 
the profession, if not the judges, haye differed in 
opinion, we make no apology for returning to 
the subject The point arose on sec. 14 of the 1 & 2 
Vic. c. IIO," enabling a judge to order stock, 
&c., standing in the name of a judgment debtor, or 
of a trustee for him, to be charged with the pay- 
ment of the judgment, whereby the judment cre- 
ditor is to be entitled to the same remedies as 
though the debtor had himself charged the stock. 
The debtor charges the stock in &your of A., who 
giyes no noticed to the trustees in whose names the 
stock is standing, and thbn the judgnrent creditor 



obtains, a charging order. Which is to haye pre- 
ference ? The mqority of the Court of Q. B. said, 
the judgment creditor had such preference as a 
subsequent chargee for yalue, giying notice, before 
the first chargee, would haye had ; deciding in 
effect that the trustees of the stock were not 
trustees for the first chargee before notice ; whilst 
Erie, J., 'dissenting, held, that the judgment 
creditor's rights were subject to those of the first 
chargee, t. e., that he had those remedies only which 
affected what at the time of the charging order 
remained the property of the judgment debtor. In 
the recent case of Beayan y. Lord Oxford, 2 Jur. 
121 ; Week. Rep. 1855-6, p. 275, (deciding that 
judgment creditors are not purchasers for yalnable 
consideration within the 27 Eliz. c 5, and that sec. 
IS of the 1 & 2 Vict c. 110, does not giye a regis- 
tered judgment creditor priority oyer ayoluntary 
settiement made by the judgment debtor prior to 
the judgment) much discussion arosb on the aboye 
case of Watts y. Porter, and, in their judgments^ the 
Lord Chancellor and L. J. Turner made some 
ren\^ks thereon^ which it will be proper for our 
readers to bear in mind in connexion with the 
statements in yol. 1, pp. ii, 93 ; yol. ii, p. 75, and to 
which reference should be made. The Lord Chan- 
cellor said : ** The argument in the Queen^s Bench 
[in Watts y. Porter] was this — ^there haying been a 
judgment debtor entiUed to a sum of money standing 
in the name of the trustee, and that fund being 
mortgaged, not exhausting the whole fimd, but 
mortgaged to a large extent, but the mortgagee not 
haying given notice to the trustee, and in that state 
of things the judgment creditor obtaining a charging 
' order, and the statute saying that order shall have 
the same effect as if the judgment debtor had 
•charged, the Court of Queen's Bench said, that if 
the judgment debtor had charged the stock in fiiyour 
of the judgment creditor, and the judgment creditor 
had giyen notice to the trustee, as he did before 
notice was giyen by the first mortgagee, he would 
haye precedence. No doubt, if that were an actual 
charge, it would haye been so ; because, in order to 
complete the tide of the mortgagee to such property, 
it is not only necessary that the mortgagor should 
haye been bound as between him and the mbrt- 
gagee, but the trustee must also haye been bound ; 
and if notice is not giyen to the trustee by the first 
mortgagee, a- second mortgagee coming in and 
giying notice will haye precedence. That was the 
case on which the Court of Queen's Bench had to 
act; and they held that in that case the judgment 
creditor under this order was precisely in the same 
position. The statute had given the remedy against 
this new species of property ; he was to be con- 
sidered just in the same position as if an actual 
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assignment had been executed by the debtor ; he, 
fint giving notice, was to have the prior clkim. 
1^ confess it seems to me open to argument whether 
Mr. Justice Erie's yiew of the case was not the 
right one, and that it was doubtful whether the 
statute meant anything more than that the interest 
of the judgment debtor should be liable to be 
affected, without reference to what might .be the 
equitable consequences of notice or want of notice. 
At the same time, I do not at aU mean to say that 
the decision which was come to was not correct. If 
it does clash with our decision, then I am bound to 
say that I think the decision was wrong. I do not 
at all mean to say that it does clash with it, and 
therefore, quacunque via, we do not tUnk that that 
ought to influence our decision." Sir G. J. Tiifner, 
L. J., also said : '* If it be necessary to gi^ any 
opinion upon that case [Watts t. Porter], I confess, 
on examining it, it is difficult to distinguish Oibse 
other cases satisfactorily; though there are dis- 
tinctions to be pointed out between them, upon the 
broad principle perhajls it is difficult to distinguish 
them. On looking at the judgments [Watts t. 
Porter], / prefer th€ opinion of the learned Judge, 
Erie, Ji,, to the opinion given by the other three 
judges upon this point; and I think so for this 
reason — examiiiing the opinion of the minority* 
of the court in that case, they seem to have pro- 
ceeded upon this gp)und, that the 14th section 
charges the entire stock, because they said Uytt the 
entire stock was held in trust for the debtor, and 
that until notice had been given by the mortgagee 
of the assignment, the whole stock remained in 
trust for the debtor, there being no priviQr between 
the mortgagee and the trustee until the notice was 
given ; so that the decision of the minority of the 
court rested on the ground, as it appears to me at 
least, that there was a want of privi^, which pve- 
vented there being ahy trust in fkvour of the mort- 
gagee until the mortgagee had given notice to ^e 
trustee. But, with great deference to that opinion, 
the equitable interest which was vested in the judg- 
ment debtor passed from him by the assignment 
to the mortgagee, and after the mortgagee took tliat 
equitable interest the trustee ceased to be a trustee 
for the judgment debtor, although it might well 
%Q that the mortgagee could not charge the trustee 
for breach of trust until he had given notice of the 
mortgage. If, then, the trustee had ceased, by the 
ussignment to the mortgagee, to be a trustee for the 
judgment debtor, to that extent the 14th section of 
the statute liad no application, because the 14th 
section of the statute merely applies to stock stan- 
ding in the name of the judgment debtor, or of some 
periH>n or persons in trust ibr the jndgment debtor. 
It seems to mc, with great deference to the opinion 



of the Court of Queen's Bench in that case, that 
sufficient attention has not been paid to the distinc- 
tion between the existence of the trusts and the 
remedy agamst the trustee." 

THE PROSPECTS OF BARRISTERS. 



We have at p. 62 given an instance of the decrease 
of legal business so far as concerns barristers, and i 
most alarming paragraph has been going the« round 
of the newspapers as to the almost deserted condition 
of chambers in the Temple, the very few students 
who now enter the inns of court, and the small 
number of barristers called. Thus it is said: — 
'^Theiie are no less than forty sets of chambers now 
to let in the Inner Teqiple, and thirty-three in the 
Jlliddle Temple, and the entries of students are 
about one-fifUi of what they were ten years ago. 
The calls to the bar have fidlen off to » mere nothing 
compared to the olden time ; for whereas the Middle 
Temple used to caU a few years ago about VitO to 
125 or 150 a year, twenty is now considered a fair 
average, and even this number shews symptoms of 
decrease. That the legal profession needed reform 
no one will deny, but we regret to tee that gradual 
but sure decline of these ancient institutions. The 
inns of court, which are composed of a body of men 
who in troublous times have ever proved themselves 
the staunch defenders of the people^s liberties, and 
who may be considered as the standing bulwarks 
between the license of the people on the one hand 
and the tyranny of the Crown on the other — ^we say 
with sorrow and with sincerity that there is much to 
regret^ more than at first meets the eye, in the 
present decline and fall of the inns of court.** A 
writer in' the Jurist takes a more hopeful view of 
the prospects of the profession, and makes a very 
proper remark that he never could understand how 
"Mr. Punch** could enjoy his merriment at the 
contemplation of " Mr. Briefless ** and his position*; 
he might as kindly laugh at the artisan, who, willing 
and able to work, cannot obtain employment. The 
fact, however, is that the greater part of Punch*8 
"merriment** (if such be the proper term for what 
is often but sorry stuff which has certainly not 
improved since, as the secessionists assure us, Mr. 
Punch has entered into his second childhood), is 
the work of men who are members of the bar, but 
wbo have never attained the (by them in diecret) 
much envied condition of " worldng lawyers.** In 
the article above referred to it is said : " It has 
been the fashion of late to represent the condition of 
the English bar as very deplorable. We are told 
that on some of the recent circuits there was half a 
cause to each man who went there,. and tliat the 
annual calls to the bar are not above one -sixth of 
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what \hej were ten years ago. Now, although we 
hold it to be of great importance that there should 
be a supply of young advocates to attend sessions, 
drcoits, and Westminster Hall in numbers consi- 
derably above the immediate demand for. their 
services, and far more than sufficient to fill up the 
pkees of those veteraiis who are promoted in rank, 
or who retire from the conflict, yet it is scarcely 
time to lament a diminution of membera in a profes- 
sion which for some years past has been overcrowded, 
and into which so many have been sent who were 
not fitted for its duties, either by their abilities or 
their previous training. Among the tidvantages 
which promise to flow from a decrease in our numbers 
may be reckoned the probability of those who do 
enter or remain in the profession, having a decided 
aptitud, for the discharge of its ftinctions; the 
increased chance also of their obtaining business, 
and of there being less of that "hope deferred'* 
which sensitive and high-minded men acutely feel, 
but which they are too proud to shew they heh 
Bat among those who are already at the bar, or are 
approaching it, with ability for their tasks, with 
cultivated minds, strong will, and habits of industry, 
there is more ground for encouragement than many 
would haye them believe. True, much of the 
staple of our tr«de has been swept away. The 
county courts acts, the common-law procedure acts, 
the Summaiy Criminal Procedure Act, have taken, 
chiefly from the junior bar, much of its practice, and 
much of those emoluments which were the most 
easily acquired. While transferring a large number 
of substantial causes, these measures have also put 
an end to the merely formal, and super-subtle, and 
the routine part of our business. But they have 
thus removed much that impeded the due course of 
justice, much that prevented suitors from coming 
within its precincts, and that tended to lower the 
character of those who ministered within its temples. 
We have no hesitation lu saying that the profession 
of the law is at the present time more worthy of 
being adopted by educated and honourable men 
than it has been for centuries past. It is now, in 
truth, the medium for performing substantial justice, 
for defeating chicanery, and detecting flraud. It can 
now seldom defeat or delay the assertion of right. 
It is no logger a profession for those whose only 
profideney consisted in splitting hairs, in framing 
false and tricky defences, and in suggesting grounds 
for special demurrers. Amid the advantages thus 
gained by the public, and also by the profession in 
its best and highest interests, the amount of real 
important business is increasing, and promises to 
increase. By having rendered the procedure in our 
courts cheaper and more simple, suitors are attracted 
to them who otherwise would have stood aloof; and 



we may reasonably believe that the influence upon 
the community at large in causing them to act 
justly, without recourse being had to legal coercion, 
is equally powerful, although less palpable in its 
effects.'* 



soLicrroBs at police offices. 



Etbrt now and then the public is stafUed with 
extraordinary disclosures of misconduct in attorneys 
practising, or allowing other persons to practise in 
their names at the police-offices, the sessions, and 
other criminal courts. Among others is the ease 
of Stciwell, which is now pending, and which has 
been seized on by the press for the purpose of 
holding up the profession to public scorn. The 
following are some remarks of the most moderate 
character on this case which we take fix>m a nenv- 
paper of large dreulation, and we may observe, 
en pasianty that the profession cannot be too mneh 
alive to the injury done it in general estimation by 
such cases, and it would be well if the profession 
had an organ in the general press which could 
disabuse the minds of lay readers, and show them 
that such cases are the exception, and not the rule : 
— "The general public received a few days since, 
throi^h the medium of the Lambeth Police Court, 
a glimpse which can scarcely but be instructive of 
legal professional life in that district. A fellow c^ 
notoriety in the old days, when laying lufbrmations 
was a' business in the- hands of a small and disre- 
putable dass, had been previously charged at the 
court with receiving money tmder fidse pretenees, 
and, having been let out on bail upon his own 
recognizances, was expected to appear upon remand. 
Mr. Solomons duly ajjpeared lor the prosecution, 
Mr. Lewis for the defence ; but the prisoner, com- 
monly known as Tom StoweU, came not. Mr. Lewis 
applied for an acyoumment, and read a letter from 
Stowell, dated ''Green Dragon, Chester," alleghig 
that the writer was detained on important business, 
and addressed to a person at Kennington. Mr. 
-Norton complained of the breach of laith of thr pri- 
soner in absenting himself. No business could be more 
important to Stowell than the present Mr. Solo- 
mons pointed out the ftcility with which this letter 
might have been sent to Chester to be posted, and 
also that it was addressed to some one at Stowell*s 
own residence. Hereupon, a man with a white 
cravat, seated at the attomey*s table, declared 
himself to be the person to whom the letter «vas 
addressed, and that Stowell, as his clerk, was away 
on his business. (Strange then that Stowell should 
have written to tell his master where and why he 
was detained!) Mr. Solomons inquired who was 
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that elerical->lookiiig gentleman? and the voice of 
the man in the white erayat retorted, '* Not a Jew," 
which Mr. Lewis considered ** impertinent and 
improper.** The waggish Solomons soon hints (npon* 
hearing that the stranger is a solicitor), that, 
judging from the cravat, he took ^e wearer to be a 
parson, which raised a laugh round, the clerical 
costume being obviously unpopular at Lambeth. 
After this keen encounter of wits, the case was 
adjourned for a week. Perhaps the magistrate had 
good reason for not estreating the recognisance^ but 
he certainly appears to have acted with ezeesslve 
lenity. But it is not with the mere fact of afresh 
case being added to the list of 8toweU*s misdeeds 
that we wish to deaL The importance to the public 
lies in the fkct of a solicitor, residing in a not over- 
wealthy neighbourhood, employing as his clerk a 
man who has been convicted of criminal ofibnoes 
over and over again— a man who has gained a 
subsistence as a common'informer (living, as it were 
upon his own oaths), in the circumstance of the 
solicitor sending this man away, or at least assenting 
to his absence, at a time when public justice and his 
personal recognisances demanded his attendance, 
md when the solicitor himself was not too over- 
worked to be in court looking after the interests of 
his clerk, by whom another attorney had been 
engaged, countenancing this man, living positively 
in his house, and yet carrying on business in our 
public courts of justice I Who can tell the amount 
of miserable chicane, of low extortion, of honesty 
ruined, and of "poverty rendered destitute, to which 
such simple facts as these point infidlibly and 
unmistakeably ?** 

In a late number of the Ohbe evening paper, there 
were some remarks upon the touting system, which 
are deserving of attention as indications of the 
views entert%ined of tho profession by newspaper 
writers :-^ 

** There exists in some of our police courts a dass 
of ** touts** — ^persons who canvass to obtain clients 
for attorneys practising in the courts. This can- 
vassing is conducted in various ways, but one 
instance will suffice to illustrate the tnodus operandi. 
The tout who is qualified to act for an attorney goes 
to see a prisoner in the cell of the police station, 
probably a man who has just*been captured by the 
police. The kind visitor hears a statement of the 
prisoner's case, and finds out whether he has the 
means to pay a lawyer. If this last point is ascer- 
tained to his satisfaction, the tout recommends the 
man to have legal advice immediately. He then 
draws out, if not all the fee, something *^ on account ;*' 
and tn most cases the attorney working in concert 
witli the tout ^en pays his visit. The money has 
to be divided: part goes to the tout, or to the 



attorney's derk, sometimes to both ; another portion 
may stray into other hands, if that would fiidlitate 
Budi interviews in the prison ; and finr the attorney 
perhaps, about a third b left. 

^' The lawyers of this dass pay their derks a 
sqaall salary, if any ; but make up a larger amount 
by a per-centage out of the money that can be 
drained fh>m the prisoner under the joint effect of 
forebodings and hopes. Very often this ne&riouB 
tax is levied upon the unhappy ^friends sod 
relations,**— and the better-hearted those innocent 
folks are, the less they have become acquainted 
with Clime and its atmosphere, the stronger is the 
screw to press tnm them all that they can ^* raise ** 
for the occasion. We know of instances' in which 
the attorneys, unable to get cash, have taken goods^ 
or even duplicates for goods I The rascality of such 
practices is not the strongest reason fi»r stopping 
them : a moment's thought will suggest the suffering 
and misery inflicted upon unfortunate and innocent 
people by the torture of this pettifogging thumb- 
screw. 

*^ Yet even that is not the worst.. It sometimes 
happens, we might say often, that the interest of 
the attorney is to get the prisoner committed for 
trial, even where the case might be ended by 
nummary a^udication. The conmuttal may be 
managed, if important evidence be kept back ; and 
that may be done if the prisoner be told : — ' Ton 
are sure to be committed ; reserve that point then 
for your trial ; it would be certain to tell with a 
jury.' This trick not only defeats the ends of 
justice, but defhiuds the county. 

" We know that respectable attorneys practise in 
the police courts, and that they have exerted 
themselves to put down the whole base system. 
Their task is difficult, perhaps impracticable, unless 
they receive support. One support can be given by 
publidty. Perhaps the highest authorities of the 
police courts might do something ; for, although we 
should respect the utmost jealousy lliat could be 
felt at any interference with the freest access between 
prisoners and their legaJ advisers, it would be 
pedantry to treat practices like these as Uegd 
assistance;* or to wink at them because some 
ingenuity may be used in veiling them.** 

LEGAL EDUCATION AT HOME AND 
ABROAD. 



For lack of other topics at this dull season of the 
year, the newspapers have been indulging in com- 
ments and giving insertion to commimications re- 
specting legal education, and especially concerning 
students for the bar. There is a considerable degree 
of nonsense uttered respecting this matter, bot(i 
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bj fHendB and foes, and each aeeniB to be anzionB 
to put forward some favourite scheme under fiJse 
pretences. Thus, some persons desire a stringent 
examination, not that the bar would be benefited 
by it, -or banisters be more learned, but evidently 
to keep ftom the profession persons who are looking 
oat for official situations rather than business at the 
bar. The motive with these parties is to prevent 
■n influx of competitors, who would,* no doubt, be 
firequentijr deterred by « strict examination from 
being called, leaving the loaves and fishes for a 
narrower circle ; but in truth, practising barristers 
are not very anxious for the offices in question, for 
a man who has gained a firm footing finds his 
business brings him in more than office could do. 
Nor are such very desirous that an examination 
should be imposed, for if they deserve their business 
they feel litUe fear of the competition of new comers. 
So that in reality, the movement is not got up for 
the benefit of the working lawyers, but for tiiose 
who have themselves views of office through 
patronage or other usual means. Indeed, there 
appears to be somewhat of an absurdity in requiring 
more strictness, now that business is really not of 
that complicated character which it formerly as- 
sumed, though we do not go to the extent of some 
in saying that the practice of the law is now a simple 
matter requiring scarcely any intellect. And it is 
more especially to be noted, that now that the pro- 
fession has been rendered and is day by day be- 
coming more unable to afibrd a competent support 
for its professors, an outcry should be made for more 
legal knowledge on their part—that is to say, as the 
practice of the law becomes less and less profitable, 
the extent of legal knowledge required in its pro- 
fessors should be more extended. When the law 
has ceased to be profitable at all (a consummation not 
unlikely to arise) we suppose every student before 
call or admission, will be expected to be fit for the 
office of a Lord Chancellor or a Lord Chief Justice. 
Of course, ns practising barristers, we do not 
quarrel on our own account, or much object to 
these crotchets of the newspapers, but still we think 
the profession should view the matter calmly and 
in a Bur spirit— in fact, there is a tendency in those 
who have passed their *^ Rubicon'* to make it as 
difficult as possible for others to do the same, and, 
accordingly, the popular topic of education is seized 
hold of in order to erect a barrier against future 
candidates. Among the most sensible of the com- 
munications inserted .in the Times was the following : 
*' The old arrangements for admission to practice 
as a barrister remain as in former times, with this 
exception — ^that all students are compelled to attend 
two courses of lectures out of five, or to undergo 
an examination in all, in which case attendance upon 



any lectures at all is dispensed with. Five reader- 
ships have been established, and the readers deliver 
lectures, at stated times, upon the following sub- 
jects: 1. Legal and constitutional history ; 2. Civil 
law and international jurisprudence; 8. Equity; 
4. Conveyancing; 6. Common law. Attendance 
upon any two of these courses, as we have just said, 
will free the student firom all fhrther vexation and 
annoyance. He may sleep through the periods 
when he is compelled to appear in the presence of 
the lecturer. Ignorant as he went in, as ignorant 
he may come out This, with 'the old dinner test 
and the payment of a very heavy fee, a considerable 
portion of which is no doubt charged to him for the 
stamp, will admit the so-called student to the 
practice of his profession. 

"Now, we printed yesterday a letter firom a 
correspondent upon this subject, who signs himself 
' Expers^* and who thus very truly and very briefly 
stated the result of this system hitherto :— ' Legal 
education up to the present time has not attracted 
the attention of the most promising students at the 
inns of court ; by the minority of this very important 
body it is considered a delusion ; the legal exami- 
nations are not generally attended by the ablest 
men ; the whole system is discountenanced by the 
pleaders, conveyancers, and equity draughtsmen, 
who prepare young men for the practice of the bar.* 
This we believe to be a very fidr statement of the 
case. The fact is, that the little improvement that 
was made in the education of students for the bar 
was rather a concession wrung firom the elder mem- 
bers of the profession by public opinion, that an 
evidence of intention upon their own part to take 
the subject up in earnest as a result of their own 
deliberate conviction. 

"It is still believed unong the leaders of the 
profession that things are better left as they were. 
They are well aware that no practitioner will ever 
be able to retain the confidence of the attorneys who 
is destitute of the requisite technical skill. Success 
at the bar is the best test of competence, and this 
success no one can hope to achieve who is not ^versed 
in the niceties of legal practice. This being the 
view of the seniors, it is but natural that the stu- 
dents should model their opinions upon the opinions 
of those whose practice, and emoluments, . and 
honours they wish in their turn to obtain. They 
do not ask what form of education is needed to 
make them enlightened lawyers, not only competent 
to deal with points of practice, but to appreciate the 
i great principles upon which law is fotmded. For 
their purposes it is quite unnecessary that any re- 
form should take, place in the laws of England ; and 
it is quite superfluous that they should have a 
knowledge of any branch of law save the one with 
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which they are more immediately eoneemed in the 
daily routine of their boainess. What does it 
rigndfy to an equity draughtsman or to a conreyancer 
that such a system as that St the dyil law erer 
existed among mankind, or that constitutional law 
is synonymous with the just government of the 
coiuitry ? 

''This yidoos view— for vicious it most un- 
doubtedly is, as we hope to show in a very few 
words— is fostered and encouraged by the patronage 
of the attorneys. Of these gentlemen, however, it 
would be most ui\just to complain. It is not only 
excusable, but it is natural and aneyitable, that they 
should select for employment just those barristers 
w.io are snpposec to be most clever in the practice 
of their peculiar dej • ii tments. If they honestly and 
fidrly select their counsel upon these grounds they 
have discharged their duties to their dients and to 
the public. To be sure; in their own department of 
the profession, they subject all candidates for ad- 
mission to a most stringent and rigorous examina- 
tion, and in this they do well. 

*' The present system adopted with reference to 
the bar is, on the contrary, a most ndous one, for 
practically it amounts to an absolute denial of legal 
education in any liberal sense to the members of 
the , superior branch of the profession. If the bar 
would retain their superiority, which is now rather 
nominal than real, it can only be by raising their 
standard of qualification. Again, if we would have 
a race of more enlightened lawyers than at present, 
we can only attain this result by training the 
students in higher branches of legal knowledge, and, 
what is more, by taking care thait they have attained 
a eertain degree of profldency before they are ad- 
mitted to practice at all. The more the discourage • 
ment of the seniors, .the more the patronage 
of the attorneys, the more the absorbiog interest 
of after-practice, may pull in the other direction, 
the more careful should we be to instil a few more 
liberal elements into the minds of the students 
while yet time and leisure serve to such an end. 
The acorn sown may grow into an oak, but oak 
never yet grew where acorn was not sown. The 
great ground, then, upon which the necessity for a 
liberal legal education for the bar shoqld be rested 
is not, that under the present system we have 
failed to find eminent practitioners, but that for the 
future we require more extensive views, a more 
intimate knowledge of first prindples, a greater 
familiarity with other systems of law, from the men 
to whom we may have to intrust the defence of our 
properties or our lives. Under the present system 
we may get on, but we want to do better. That is 
the reason for a superior legal education. 

'^ After all, why should the bar be an exception 



to the ordinary rule of profesdons? Attorneys are 
examined; phyddans are examined; so are sur- 
geons; clergymen are examined — so are the en- 
gineers and artillery— and even the youths who 
present themselves as candidates for employment 
in the public offices can only be appointed after a 
most severe competitive examination. Why should 
barristers constitute the sole exception to a rule 
which would seem to be dictated by the most or- 
dinary inspirations of common sense? In their 
case there is also an especial reason which would 
seem to necesdtate the establishment of a suffident 
examination. No doubt, in the ease of the ordinary 
barrister who intends to follow his profession as 
a serious calling, if he break down as a practitioner, 
there is an end of him. He has been weighed in 
the balance and found waating. We are, however, 
probably understating the case when we say that 
there is something like sixty per cent, of nominal 
barristers who never intended from the first to 
follow the profesdon as a means of livelihood, and 
of these probably forty per cent who are constantly 
on the watch for dtuations which can only be given 
to barristers of a certain standing. Now, if these 
gentlemen are never examined on admission, and if 
in their case the test of employment and success is 
never applied, we should like to know what gua- 
rantee we have of their competence at all. 

'' On all these grounds, then, we trust the bead^ 
of the legal profession will be induced to recondder 
the present system. Let the absurd and idle test 
of attendance upon a few lectures be abolished, and 
in place of it let every gentleman who may present 
himself as a candidate for the bar be subjected to a 
serious examination. It would be a great mistake 
to overdo this, and to frighten away the candidates 
for admission to the bar with too formidable a 
progranmie. We ask for nothing more than that 
deg^ree of knowledge which any young man of 
ordinary capacity, who had devoted two or three 
hours a-day for three years of his life to the study 
of law with the proper collateral reading, might 
fiurly be supposed to have attained. The question 
of an examination of a superior character for more 
ambitious students, and the rewards which might 
be appropriate in such cases, should be conddered 
quite apart fix>m the minimum of knowledge to be 
required of all. With the example of our univerd- 
ties before their eyes, the heads of the legal pro- 
fesdon can. scarcely go wrong upon such a point. 

Now we are upon the subject of legal education, 
it may not be amiss to see what our neighbours of 
the continent are doing in this respect, and we 
therefore give insertion to the following account of 
the manner in which legal education is conducted 
and carried on in France— a country in which, it may 
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be observed, the bar is the stepping-stone to every 
elevated position, whether administrative, commer-* 
cial, financial, or legislative, tinder Government : — 

There are ^re special categories of ^tudiants, 
dvil students in Paris — ^tbat is, young men who 
have already passed through their collegiate courses 
of Latin and Greek, history, philosophy, &c., who 
repair thither from the four cardinal points of 
France, and go through a round of special studies 
to enable them to enter upon a profession, whether 
it he science, literature, medicine, theology, or the 
law, the last of which is the most sought after. The 
law school, therefore, *' L*£cole de Drmt," is verily 
the magnetic pole towards which the ambition of 
most young iVench civilians is attracted while still 
on the bendies of some Alma mater of the capital 
or the provinces. To be a law student ; to live in 
Paris on an annual allowance of l,500f. a year ; 
to occupy a small chamber in the Latium, or Latin 
locality of the Faubourg St Germain, at some 15f. 
or 20f. a month ; to dine at some fourth or fifth rate 
restaurant for 16 or 18 sous ; to strut about in the 
Luxembourg Gardens ; dance away with the grisettes 
at the Chanmi^re, Mabilles, Salle Montesquieu, 
Jardin d'Hiver, or elsewhere ; breakfast at a cafiS 
for' the modest sum of 10 sous, where he can read 
the political and literary journals of the day ; and 
finally, ** run the rig'' of all the theatres ^ when new 
pieees are brought out; — su^h is the dream by 
night and the waking thought by day of many a 
French collegian. Happy time of youth, when 
nought alarms, intimidates, or deters, but when 
eveiything around smiles, cheers, and encourages. 
Disappointment has not, as yet, assailed them, nor 
cankering care seared iheir young hearts; and in 
the ignorance of pain they seem to think that should 
miafortiine perehance overtake them in life, it will 
soon blow over like a spring storm, purifying the 
air and brightening up the sky. 

Legal education in France is not of very ancient 
date, as we find that the Gauls only possessed 
eedesia8t>al law, and that it was not till between 
the years 1668 and 1568 that the Parliament took 
upon itself the establishing of a few professorships 
of dvil law. But these were done away with in 
1576 by Henry HI, who, by an ordinance signed 
at Blois, forbade such education, and prohibited 
studying or gtaduating m civil law at the University 
ofParia. An edict of Louis XIV re-established, in 
1679, the dvil law professorships ; but that interval 
of a century had been filled up by the sole study of 
the Roman law, amplified, commented upon, and 
considerably obscured by a host of pedantic and 
ambitious scholiasts. Another century rolled away, 
the study of thb law being confined all the while to 
the eccleaiastieal, Boman, and dvil branches or 



interpretations. It was only during the reign of 
Louis XV that the law school was transferred from 
the Rue Saint Jean de Beauvais to Sainte Grenevi^ve, 
where it now stands, and was inaugurated on the 
24th November, 1788, with greft pomp and solem- 
nity. This epoch may, therefore, be considered as 
the only really legal one of the French bar. The 
staff at that time consisted of six professors of 
Roman or canon law, one professor of French 
law, and twelve *^agr^g^'* or assistai ; nro- 
fessors. Yet, with all those changes and n • i ^* 
tions, the school was fkr from giving grneral 
satisfaction ; the examinations were merely formal, 
while bribery and corruption in obtaining degrees 
and diplomas ^*ere carried to a most shameftil 
extent This is so true, that we find the following 
censure in the " Secret Memoirs '* of the time : — 
** The law schools are a most deplorable abuse, and 
a ridiculous fiurce at the same time." /* Les ^coles de 
droit sont k la fois Tabuii le plus deplorable, et la 
fiurce la plus ridicule." But such a severe reproacb 
cannot, fortunately, be raised against the present 
system, which is yearly increasing in difiiculty as to 
admission, and severity as to diadpline intra, and 
morality extra, muros. 

When the first revolutbn broke out in France, and 
stalked over the land, legal education was suspended 
for a time, and there then arose two special schools, 
one called ** The University of Jurispmdenoe," in 
the Rue de la Harpe, and the other called ''The 
Academy Legislation," in the Rue Yendome, both 
in the' Fauboiyrg St Germain ; and it is a remark- 
able fact that the great stars of the French bar 
during[ the first half of the present century, such as 
Dupin ain^, Mauguin, Far^uin, Hennequin, and 
Benyer, recdved their legal education at the latter 
.non-univeraity institution. When, therefore, the 
Napoleon Codes were -first promulgated, the Ecole 
de Droit was re-opened on a new basis, by a decree 
dated the 14ih March, 1804. This decree which 
sprang from the Civil Code, finally settled the 
legal education to be imparted for the ftitnre; 
the Tninimnm time to be spent in acquiring it ; the 
number of examinations to be undergone quarterly, 
half-yearly, or yearly; in short, everything con- 
nected with the interior disdpline of the school, the 
students being all extemes, and none internes. 

There are at present in France nine law schools, 
one in each of the following dties or chief towns. 
The ' Bulyjomed abstract is taken from the last 
'* Univerdty Statistics :"—Aix,8SS students; Caen, 
707 ; Dyon, 681 ; Grenoble, 810 ; Paris, 18,096^ 
Poitiers, 868; Rennes, 910; Strasbourg, 436; 
Toulouse, 2557 ; making in all 20,898, of whom.one 
half never go beyimd the baehdor^s degree, one- 
fourth nt down satisfied with the lioentiate^a degree. 
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and the one-fifth perseyere and obtain the highe§t 
degree, which is the doctorat, or L.L.D., in nowise 
. an honorary or complimentary one, bat which on 
the contrary, must be toiled hard for. The coarse 
of studies requires two years for the ^^baccalaurtft," 
or bachelorship ; three years for the " license," or 
licentiate's degree; and four years for the ** doc- 
torat." But the mere bachelors never practice ; 
they become avou^, notiiires, huissiers, or enter 
upon some branch of the civil service where some 
legal knowledge is required, and many of them 
settle down into provincial juges de paiz, some- 
thing equivalent to our county court judges and 
petty debt commissioners (on a minor scale), upon 
salaries varjring from 1000 to 2000 francs a year. 
Of course, all such law bachelors have more or less 
private fortunes of their own. The first year's 
labour comprises the study of the /^ Institutes," the 
first two books of the Civil Code, and the general 
introduction to the expounding of the law. The 
-second year comprises ibe sequel to the Civil Codej 
the Pandects, criminal legislation, criminal law, 
and penal leg^lation, compared together. The 
third year comprises the sequel still to the Civil 
Code, the Commercial Code^ and administrative 
law ; and the fourth year completes the hard labour 
of the aspiring^ doctor of laws, by the study of the 
rights of nation^, constitutional French law, and 
the history of the French and Roman law. Such 
is a synoptical view of the course of studies, and of 
their minimum duration, in the law schools of France. 
But it is very common to meet with, and chiefly in 
Paris, students of five, nay of ten years' standing 
— ^young men of fortune and votaries of pleasure, 
who consider the business of life, for the time being, 
to be the ei\joyment of the present, catching at folly 
as she flies, which leads them on finom vortex to 
vortex of dissipation by the flutter of her bespangled 
wings, till at last, woim out by surfeited indulgence, 
they settle down, between thirty and forty, into 
some sub-prefecture, or some other provincial 
administrative social position, when th^y many and 
live a reformed life, after having sown their wild 
oats. 

During the first fortnight of every quarter of each 
scholastic year the students are bound by ministerial 
regulations, in order to justify their attendance at 
lectures, to present themselves at the office of the 
secretary of the fiusulty, and inscribe there their 
names and surnames, their age, birthplace, and 
residence, in a special register ad hoc. Twdve of 
such inscriptions are required for the licentiate, and 
sixteen for &e doctor's degree ; but, as we have 
already said, the generality of students content 
themselves, with the former. Nor is the cost of each 
inscription beyond the means of the poorest dtudiant, 



it being but 15 francs'. .However, the taking -op 
of the inscription is by far the easiest part of the 
task, the great difficulty, the great struggle, lying 
in the examinations and the thesis. Four examina- 
tions must be imdergone during the first three 
years' study, and then follows that deueil or shoal, 
the thesis. The examination jury is <^mposed 
either of three or five of the senior professors, and 
the result of the examination entirely dependa upon 
the colour of the balls obtained throughout by the 
candidate. Those balls are three in number— «ne 
black, which rejects the would-be recipient; one 
white, which admits him; and* one red, which is 
equivalent to what is termed ** a success of esteem," 
admitting the candidate at the wind-up of the white- 
ball list; but the student who has been fortunate 
enough tS carry off the white ball at every examina- 
tion receives back from the secretary the full 
amount he has paid for his inscriptions and thesis 
duties, droits. However, such persevering Radiants 
are ^'rarse aves," few and fitr between, who have 
burnt the ** midnight oil," heedless of the pleasures 
of the capital. Another sort of emulation there is^ 
which consists in the annual distribution of prizes 
obtained at the '* concurs," or competition examina- 
tions in each separate branch of legal studies. Once 
the first examination over, the fortunate candidate 
takes the title of "Bachelor of Law;" after the 
second, the grade of "Capax" is conferred upon 
him ; and the last two 'examinations, followed up by . 
the ih^, crown him with the licentiate's degree. 
The examination jury for this last grand trial is 
composed of one professor, with the title of "Pr^i- 
dent. de Thtee," and of four assessors, chosen from 
among the faculty. The candidate selects his own 
president, and then draws lots for the two questions 
in French and Roman law which he will have to 
expound. This ceremony gone through, he shuts 
himself up in ** brown study " for five or six*weeks 
over his laboured arguing,' which he dedicates, 
according to old established custom, to his parents 
or nearest relatives, and forthwith publishes. On 
the day appointed he appears before the jury, and 
developes his th^ as ably as his legal reading and 
acquirements admit of. The five members of the 
jury have each the right of questioning him, not 
only upon the subjects which he has expounded 
before them, but also upon all the judicial matter he 
has been studying while attending the law school 
lectures. But they very seldom shew over severity 
at this solemn trial, and consider the four examina- 
tions previously gone through' as a sufficient 
guarantee for the information hoarded up by the 
candidate, who, if he be not admitted with the white 
ball, is generslly so, unless he breaks down com- 
pletely during tlie modus operandi, with the red 
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one, which is the emhlem neither of triumph nor 
defett A square piece of parchment, similar to 
that given to our English lawyers, stamped with 
the laige seal of the Grand Master of the Uniyersity, 
if then* delivered to him, and in the phraseology of 
the law reporters, ** happy France numbers one 
advocate more at her bar.** But, although admitted 
to the bar, he is not yet a fee*d barrister, and he has 
still his stage or course of gratuitous pleading to go 
through for a couple of years at some provincial 
tribunal, his title being, " Avocat stagiaire." This 
course being completed, he becomes, at his own 
option, either an ** Avocat consultant," chamber 
counsel, or an ^* Avocat plaidant,** (answering to the 
** Consultus Juris et Actor Causarum " mentioned 
by Horace, De Art Poet.) ; a pleader on the look- 
out for paid briefe and sharp practice. Thus, at the 
least, six years* theory and practice are necessary 
be&re the French law student can aspire to a twenty- 
five franc brief. But if he have ^'connexion" or 
" patronage," and a taste for the " magistrature,". he 
may pop into the berth of Substitute Lnperial 
Procureur to some provincial tribunal, a high- 
sounding position, at the minintum yearly stipend of 
1,200 francs. He will then move on by slow, very 
slow degrees, unless he distinguishes himself extra- 
ordinarily, and become Procureur Imperial, Juge 
President de Tribunal, Conseiller de Cour Impdriale, 
ConseiUer de Cour de Cassation, Avocat G^dral 
Lnperial ; and, last of all, perchance, Ministre de la 
Justice, with a salary, appointements, of 100,000 
francs a year, and a princely residence, which con- 
stitutes the French barrister's bftton de Mardchal. 



EXAMINATION ANSWERS. 



Actio penonaUa moritur^ j-c. (vol. 2, pp. 389, 408). 
GsNiXEHEN, — ^As you must necessarily be desi- 
rous of having your answers to the questions put by 
the examiners at the examination as complete as 
possible, and in as perfect accordance with what 
appears to be the spirit of them that can be fiiirly 
deduced from their consideration, I beg to direct 
your attention to Answer No. 10, Common Law, 
Easter Term last, the principles of which have 
recently come under my notice in the course of 
reading. You have veiy fully and accurately 
defined the meaning of the maxim actio personalis 
maritur aim persona referred to in the first part of 
the question, and in so doing have slightly alluded 
to the statutory right of the representatives to sue, 
but I would, with deference, submit to you that 
the extent to which this maxim has been qualified 
by n recent enactment, according to the terms of the 
question, is greater than that which your auswci^ 



on the whole, shows, and that In addition to the 
exceptions you mention of eases of ii\juries to the 
testator*s real and personal estate, it is provided by 
9 & 10 Vic. c. 93, in the nature of another exception 
to the maxim, that whenever the death of a person 
shall be caused by such wrongful act, neglect, or 
defiiult, as would (if death had not ensued) hsivc 
entitled the party ii\jured to maintain an action and 
recover damages, the person who would have been 
liable to such action may be sued by the executor or 
administrator for the benefit of the wife, husband, 
parent and child of the deceased, notwithstanding 
the death of the person ii\jured, and the jury may 
give damages proportionate to the ii^jury resulting 
fit>m such death, to be divided among the parties 
for whose benefit the action is brought in such 
shares as the jury shall by thdr verdict direct 
(see Steph. Lush. C. L. P., 2nd edit. p. 125). 
Your answer is perfectly correct as far as it goes, 
though I think the question was intended to have 
reference to this enactment alone, inasmuch as it 
refers to a recent enactment — the provisions of both 
enactments, however, do very well together, and 
I would therefore, with your permission, suggest 
that the additional matter to which I have referred 
be placed as a sort of addendum to the original 
answer. I am, &c. 

W. Uenst Randlss. 
[N.B. — ^We should be always glad to insert any 
usefiil corrections of, or additions to, the answers, 
as our desire. is to make the publication as useful 
and complete as possible, and we well know that 
very many of our readers are competent to assist us, 
and we trust that they will not be uhi|rilling so 
to do.— Eds.] 



SUMMARY OF DECISIONS. 



CONVBTAHCINO AND EQUITY. 

DEVISE. — Construction — Enlargement oj imlejinite 
devise — No tvards of inheritance — Direction to pay 
annual sum. — It was always with much reluctance 
that the judges held that an indefinite devise of land, 
without- words of inheritance^ passed only a life 
interest. That, however, is perfectly settled in wills 
made before the 1 Vic. c. 26 came into operation, 
unless something else be* found in the will which 
can be laid hold of; and one thing laid hold of was 
this — ^if ^there was found in the will any payments 
charged upon an indefinite devise which might by 
any possibility make the devisee a loser unless he 
took the fee. That is clearly so laid down by Lord 
EUcnborough in Doc v. Snclltng (5 East, 87). In 
the following case, it appeared that W., by will, 
dated before 183?, gave three parcels of land, A. B. 
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and C. to his son J. in one gift, without any words 
of inheritance, and afterwards declared that J. 
should out of A. pay another son, D., an annuity 
of £10 per annum during D.'s life : Held, that this 
enlarged the previous indefinite devise to J. to an 
estate in fee simple in the parcel of land A., but that 
J. only took a life estate in the other parcels B. and 
C. MaUhews v. Windross, 2 Jur. N. S. p. 926. 

DEVISE. — Corutruetion — Period of survivorship — 
Accming shares — Survivorship referred to death during 
tenancy for life. — A testator gave a fund in trust for 
J. W. for life, and after her death, in trust for the 
children of A., of B., and of C. who should surrive 
the testator, ** such children taking per stirpes, with 
benefit of surviTorship among members of the same 
family :*' Held, reversing the decision of the court 
below, that survivorship referred to death during 
the tenancy fqr life : Held, fhrther, that the survi- 
vorship exteiided to accrued as well as original 
shares, so that the whole of each third share of the 
ftmd went to those objects of gift who survived the 
tenant for life. In re CrawhaWs Trusty 2 Jur. N. S. 
p. 892. 

BEYISE.— Construction ^Devise and bequest to 
A. and B, the testator's sons in lawy ^^for the good of 
their famili£s^^ — Absolute interests — No trust for 
children [vol, i, pp. 22, 24].— Sir R, J. Eindersley, 
V. C, in the case of Webb v. Wools (2 Sim. N. S., 
267), held, that ** a gift to the testator's wife upon 
the ftdlest trust and confidence reposed in her, that 
she shall dispose of the same to and for the joint 
benefit of herself and my children,*' did not create a 
a trust for the children. Since the House of Lords in 
Wright V. Atkins (Sugd. Law of Prop. 876), very 
much modified the operation of words of recom- 
mendation, confidence, and desire as creating a trust 
where attached to words importing an absolute gift, 
the courts have considered it imsafe to treat a 
recommendation as imperative, unless, expressed in 
a mandatory form ; and even where the words are 
imperative, unless tl^ere be certainty as to the 
objects of the trust and certainty as to the property 
on which it is to attach, the court cannot execute 
the trust (see vol. i, pp. 22-24). C. D. by will 
settled certain real and personal estate upon trust 
in favour of two of his daughters and their children. 
By a codicil C. D. cancelled this part of hu will, 
settling his property on his daughters and their 
children, and empowered A. and B., the husbands 
of his said two daughters, to dispose of the property 
he left " for the good of their families :'' Held, that 
A. and B. took absolute interests as tenants in 
common. Alexander v. Alexander^ 2 Jur. N. S., 
p. 898. 

DEVISE. — Condition in restraint of marriage 
discharge oj — Consent to marriage, — A testator gave 



his daughter an annuity £60 a year, and providing 
that she did not marry before she arrived at the 
age of twenty-eight years, he also gave to her the 
sum of £1,000. Subsequently, on being applied to for 
his consent to his daughter's marriage, she being 
then under twenty-one years of age, the testator 
wrote ** ypu have my qualified consent ; but I must 
hear, of course, firom my daughter before I can 
make that absolute." The daughter wrote to the 
testator, giving her full consent. The testator who 
was dangerously ill replied, acknowledging her 
letter but that he could appoint no time for business, 
fie died on t&c following day ; tl)e daughter mar- 
ried after the death of the testator, and under the 
age of twenty-eight years : Held, that the condition 
imposed by tiie testator had been discharged by him 
and that his daughter was entitled to the legscy. 
Young v. Furze^ 2 Jur., N. S., p. 864. 

DOMICIL lanU, p. 122].— W?a made in France 
bg Englishman resident there for some time — Will in 
English fotm. — An Englishwoman resided fifteen 
years in Paris without any intention of moving 
elsewhere; she died there, having, during such 
residence, made a will in the English form, with the 
profesnonal assistance of an English solicitor, dis- 
posing of property, almost the whole of which was 
in British dominions, to English legatees, and 
appointed English executors : The court held,*fir8t, 
that the deceased had acquired, jure gentium^ a 
French domicil by such residence, consequently that 
it was its duty to consider what might be the i^nch 
law applicable to a will made under such circum- 
stances: Secondly, that according to the French 
law such a domicil by mere residence being neither 
naturalisation nor a domicil by authorisation of the 
French Government, would not give the French 
courts or French law jurisdiction over any questions 
arising fVom testamentary dispositions or ih>m suc- 
cession ab intestate; but that all such questions 
would revert to the law of the country of the prior 
domicil, and decreed the will so made as above 
stated to be entitled to probate. Bremer v. Freeman, 
28 Law Tim. Rep. 87. 

PARTNERSHIP.— BanJbniplcy of one partner— 
Right of solvent partner to get in assets^ not transfer- 
able — Restraining him from getting in assets — Sale of 
assets by execution creditor — Tortious conversion.— 
The rights of a sole continuing solvent partner on 
the dissolution by the bankruptcy of the other, 
are thus laid down in Fox v. Hanbury (Cewp. 445), 
viz., that he has a right to sell the partnership 
assets to pay partnership debts, but it does not 
follow that he can transfer his authority to a third 
party : it is a personal authority belonging to him 
as a partner, and to be exercised for partnership 
purposes. Still less can it be supposed that it 
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paswB to the sheriff, under an execution for the 
separate deht of the aolyent partner, all the rights 
and anthoritiea which the partner himaelf would 
have had as necessary means of enabling him to 
wind up the partnership estate. J. and K., being 
partners, J., on the 19th of February, was -declared 
bankrupt. On the 20tli February the defendant, 
a judgment creditor of K., the then, sole solvent 
partner put in a fixti facias on all the partnership 
effects, .which were then made over to her by the 
sheriff. The defendant advertised them for sale 
on the 27th of February, claiming to be the sole 
owner. On the 26th February, a joint adjudication 
took place against J. and K. under which the 
plaintiff was the official assignee. The defendant 
attempted to carry out the sale as advertised, but 
the plaintiff (the official assignee) entered and 
retained possession of the goods. On a bill filed by 
the official assignee to restrain the defendant from 
proceeding to sell, and for a receiver, and for a sale 
and winding-up under the authority of the court : 
Held, first, that the authority of a sole solvent partner 
to get in the partnership assets is an authority 
Vested in him personally for partnership purposes, 
and cannot be transferred. Semble, that even the 
partner himself might in some cases be i-estrained. 
Secondly, that a sale of partnership assets by an 
execution creditor of a solvent partner, claiming the 
sole property, is a tortious conversation, such as 
ought to be restrained. Thirdly, that the pi-evious 
violence of the plaintiff in taking and keeping 
possession of the goods by force did not disentitle 
him to his remedy in equity. Fraser v. Kershaw, 2 
Jur., N. S., p. 880. 

PUBLIC COMPANY.— Co«^-i6Mtory—Jbiii< Stock 
Companies Wiriding-vp Acts — Court of directors—Sale 
of imappi-opi-iated shares — Purchaser qf shares upon 
fraudulent representation — LiahUily, — By the deed 
of a Joint Stock Banking Company, it was provided 
that three directors at least were necessary to con- 
stitute a "court of directors," and that such of 
the orij^inal shares as had not been subscribed for 
might be sold by the ** court of directors," but that 
the purchaser of these shares should not be con- 
sidered as the proprietor of them until he had paid 
the price for them. There had been tlirec directors 
originally appointed ; one of them died, another had 
sold his shares and ceased to act ; no directors had 
been chosen in their places ; J. S. alone remained 
director, ' and he ordered a large number of un- 
appropriated shares to be entered, in the name of 
A. F., a mere nominal party, and then, J. S. having 
circulated false balance-sheets of the bank enor- 
mously exaggerated its prosperity, sold these shares 
to J. G. and several other parties, as original shares 
on which dividends had been paid, the transfer deeds 



being signed by J. S. and two others, not directors. 
The bank subsequently became hopelessly insolvent : 
Held, that the issuing of the unappropriated shares 
by J. S. instead of by a *' court of directors," was 
ultra vires, and was void. That J. 6. and the other 
parties could not have insisted upon the validity 
of the transfers to them "by A. F. as agauist 
the original shareholders, and were not liable as 
contributories. Farther, that if J. S. acting alone 
for the company, had power to issue these unappro- 
priated shares, tliat having sold them to J. G. and 
others by means of the most firauilulent represen- 
tations, the contract was vitiated by the fraud, and 
J. G. and other purchasers would not he liable to 
be put on the list of contributories. Re Ginger, 28 
Law Tim. Rep. 42. 

RECTIFICATION" OF DEED [vol i, p. 272]— 
Revocaiion of will by mutake, — ^The principle of the 
courts of equity in correcting instruments is, that 
the parties are to be placed in the same situation in 
which they would have stood if the €rror to be 
corrected had not been committed. It must be 
shown that there was an intention, to do a certain 
thing, and that what has been done has been 
contrary thereto, or has gone beyond what was 
intended. The following case is an instance of a 
mistake being rectified. By a marriage settlement 
an estate was limited to such uses as the husband 
and wife shoidd appoint by deed, and in default of 
appointment to Uie uses therein mentioned, the 
husband and wiPe taking life estates, subject to 
which the wife had a general power of appointment 
by will. In 1825, the husband and wife appointed 
the estate to -such uses as they should by deed 
appoint, and in default of such appointment, to such 
uses as the wife alone should by deed or will appoint, 
and in default of appointment to the uses therein 
mentioned. In February, 1827, the wife made a 
will devising the estate to her husband. In 1840, 
it was observed, that by mistake, the life estates 
of the husband and wife had not been re-limited by 
the 4eed of 1826, and the husband and wife durected 
thdr solicitor **to prepare such a deed as might 
be necessary and proper to correct the mistake." 
Upon these instructions, the solicitor prepared a 
deed, which the husband and wife executed with 
the sole object of remedying the omission of the 
life estates. By this deed, the husband and wife 
exercised their joint power over the entire fee, 
and limited the estate to such uses as they should 
by deed appoint; and in default of appointment, 
to and upon uses and tnists, during the lives of the 
husband and wife similar to those in the ^ttlement, 
and after the decease of the survivor of the husband 
and wife, to such uses as the wife should by deed or 
will appoint, and in default of appointment, to uses 
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which, for pnustical purpoBes, were the same as the 
ulterior uses limited by the deed of 1840. The 
wtfe died in 1854. In a suit to establish the will^ 
held by the Master of the Bolls, that it was revoked 
by the deed of 1840 : Held, on appeal, that assum- 
ing the deed of 1840, as it stood.to be such as to 
revoke the will, there was an equity to have it 
i^tifled on the groynd of mistake, as it went beyond 
the instructions and the intention of the parties, 
which were only to replace their life estates, and 
to do noticing more, and that the will must, there- 
fore, be established. Walker v. Armstrong, 2 Jur., 
N. S., p. 959 ; 27 Law Tun. Rep. 329. 

RELEASE. — Eatopptl— Legacy— Land remaining 
charged aUhough perianal aecwrity accepted, — A 
person entitled to a legacy charged upon the testa- 
tor's real estate received from the executor who was 
also devisee of the real estate, a promissory note for 
the amount of the legacy. The legatee subse- 
quently,, at the request of the executor, and to 
enable himrto borrow money upon the land, executed 
a deed reciting payment of the legacy and pur- 
porting to release the executor, and tlie real and 
personal estate of the testator from the legacy. 
The legacy remained unpaid, and no interest was 
paid upon the legacy or upon the promissory note 
for twelve years : Held, that as between the devisee 
and the legatee the land still remained charged with 
the legacy. Homor v. Heath, 27 Law T. Rep. 330. 
SETTLEMENT.— Ifamape settlement— Future 
propertg — Covenant bg husband— Leaseholds and pro- 
ceeds of sale of real estate,— By a marriage settlement 
certain property was assigned to trustees, and the 
husband covenanted that all the estate and effects 
to which the wife, at any time during the coverture, 
should become seised possessed of, or entitled unto 
should be settled and assured as therein-mentioned. 
The wife at the time of the marriage was entitled to 
a moiety of a leasehold house, and to a third part of 
the proceeds of the ^e of certain real estate, which 
real estate was not sold or distributed for many 
years after the marriage : Held, that these properties 
did not come within the covenant. WiUon v. Colvin, 
2 Jur. N. S. p. 867. 

S^ilTLEMBl^-'— Construction— PoUcg— Bonuses, 
— ^By a marriage settlement, the husband covenanted 
to effect a policy of Insurance on his life in the 
nam^s of trustees, for the sum of £2,500, and 
to settle "the said sum of £2,500 iipon certain 
trusts : Held, that the trustees were entitled to the 
bonuses which accrued upon the policy. OHly v. 
Burley, 2 Jva;, N. S. p. 897. 

SETTLEMENT. — Advances — SatirfacHon. — 
Satisftction can only arise where the person who 
makes the payment is himself the party bound to 
pay, or is the owner of the estate charged with the 



payment, in which cases the presomption against 
double portions leads to ikhe inference that the party 
intended by such pa3nnent to discharge himself or 
his estate from the liability. Suppose the case of 
an uncle settling certain sums on his nephew, it 
would be impossible to say that the father by 
advancing the amounts without any understanding 
would become entitled to stand in the place of his 
children under the settlement. He mightof course, 
make a contract to purchase their shares, but in the 
absence of evidence of such an agreement it would 
be impossible to presume one even if the sums 
corresponded. These principles lead to the follow- 
ing decision : — ^A fund was settled upon the settlor 
for life, and after his death to be divided among his 
children, with power. to the trustee at the request of 
the settlor to make advances to the children in the 
settlor^s lifetime. Advances were accordingly made 
to some of the children^ and the settlor made . 
ftirther advances to two 6thiB danghters out of his 
own monies: Held, in the absence of evidence 
to the contrary that these advances were not a 
satisfaction j9ro tanto of the daughter's shares under 
the settlement Samuel v. Ward, 2 Jur. N. S. p. 962. 
WINDING-UP ACTS.— Omlnftiiiory— PetUiem 
hg single shareholder— Advances hg ii^a^dger^ of Ae 
Company— Costs payable by petitioner.^The manager 
and principal director of a minmg company, under 
the authority of a minute ^ a general meeting, 
provided the money for carrying on a mine of the 
company, and other purposes of the company, until 
these sums reached nearly £5,000, when he stopped 
and presented this petition. He had procured the 
money for the above purposes on his own accept- 
ances, some of which he had also given to creditors 
of the company who had threatened to sue the 
company, aud were now threatening him upon his 
separate acceptances : Held, first, that such accept- 
ances being bond fide given, and the proceeds applied 
for the purposes of the company, entitled ttie 
petitioner to sue for contribution. Secondly, that 
although the petitioner might have had the ssme 
remedy by bill, the court would, in the exercise of 
its discretion, make an order on petition under the 
Winding-up Acts, although presented by only a 
single shareholder. The costs of the winding-up 
order, although such order be made according to 
the prayer of the petition, may ultimately be 
thrown on the petitioner. B/s the Omrt Orange 
saver Lead Mining C«., 2. Jur., N. a, 949. 

BQT7XTT FRACnCB. 

PARTIES TO SUrr [vol. ii, pp. 228, 268, 878]. 
—Breach of trust— BiU by representaiives of deceased 
trustee against co-trustee— Concurrence ta breaches 
of trust by eestms que trust— Claim^ to be recognised 



Not. 1, 1856.] 



THE LAW CHRONICLE. 



16S 



^ ihenL — ^Wbere the olgeet of a suit by one traitee 
against another tnut^ is to recoyer the trust pro- 
perty in respect of bieaches of trust concnried in 
by some or all of the cestots que trust, they ought 
to be made* parties to the rait The representatiTes 
of a deceased tmstec iustitnted a suit against his 
co-tmstee, praying that all necessary inquiries 
might be made, and accounts taken for ascertaining 
whether any act was done or omitted to be done by 
either of the trustees, which amounted to a breach 
of trust, rendering either of them or the estate of 
the deceased trustee, liable to make good such 
breach of trust ; that the proportions in which ike 
defendant and the estate were respectively liable 
in respect of such breach of trust, might be ascer- 
tained and declared, and that the defendant might 
be decreed to pay his proportion of the amount 
required to make good such breach of the trust, 
the plaintifis *being ready to contribute their portions 
of such amount out of the assets of the deceased 
trustee. The answer alleged that the cestuis que 
trust not only concurred in the breaches pf trust, 
but that there was a right to recoup as against the 
cestuis que trust who so concurred ; and therefore, 
on an objection taken by the defendant that the 
cestuis que trust ought to have been made parties 
to the suit; the court ordered it to stand over with 
Uberty to amend. Jesse v. BenneU, 2 Jur., N. S., 
p. 964. 

COMMON lAW. 

CHOSE IN ACnON.—Assignment oj—Mer- 
eantUe usage— Floating contract— Delivery order of 
goods to ^^ hearer'' not negotiable as a bill, jr.— 
Assignee of contract — Consideration — Adoption of 
imperfect obligation by obligor.— The following deci- 
sion in the House of Lords is remarkable as relating 
to the old common law doctrine of the non-assign- 
ability of a mere contract, or, as it is usually termed 
a chose in action. The contract in question was a 
deliyery order for goods, which it wos contended 
might be transferred to another, so as to entitle 
the latter to sue on it. The effect of such a document, 
if ralid (said the Lord Chancellor in his judgment), 
is to give a floating right of action to any person 
who may become possessed of it. Now, I am 
prepared to say that this cannot be tolerated by the 
law leither of Scotland or of England. The only 
cases in which such an action can be sustained, are 
thofe of bills of exchange and promissory notes. 
That depends on the law merchant in the case of 
billa of exchange, and on the stats. 12 Geo. 8, c. 72, 
0. 86 (Scotland), and 8 & 4 Anne, c. 9, s. 1 (England), 
in the case of promissory notes. No evidence was 
given to show any general mercantile usage affecting 
such instruments as that now in question. Indeed, 



it was. impliedly admitted at the trial that no such 
' usage could be established by evidence ; and I must, 
therefore, assume that no such usage exists— that is, 
that there is nothing in the law merchant to warrant 
what is now contended for. Bills of lading, I may 
observe, afford no analogy whatever. A bill of 
lading is a mere symbol of property ; no right of 
action passed by indorsement previously to the act 
of last session (see the 18 & 19 Vic. c. Ill), which 
caused a right of action to pass as well as a right of 
property (vol. 2, p. 888). No authority for such 
transferable right. of action has been adduced in 
argument, and all principle is against its validity. 
I must observe, that the rule preventing such 
actions is by no means one of a technical nature ; 
it is a rule founded in extremely good sense. In 
England, a plaintiff suing oil a contract, unless it be 
a contract under seal, must prove a consideration. 
That is not the case in Scotland. But in Scotland 
as well ad in England, it is a perfectly good defence 
to show illegality of consideration — turpis catisa, for 
instance— or that the instrument in question was 
given to induce a violation of the law, or that it was 
an instrument tending to restrain freedom of action 
in cases where, on grounds of public policy, every 
one ought to be free, and the like. I give these 
merely as instances. Where an action is brought 
by one of the contracting parties, illegality of con- 
sideration can always be pleaded as a defence. So 
also, where an action is brought by the assignee of 
the original contract, which may be done directly in 
Scotland, and indirectly by means of a court of 
equity in England, tlie illegality of the original 
contract affords a good defence. It is the policy of 
the law to preserve tbis principle intact, in order to 
prevent courts being made ancillary to violations 
of the law. Now this principle is entirely defeated 
if a contracting party can make a floating contract 
enforceable by bearer, for the bearer does not sue 
as assignee of the original contracting party : He 
may be, and probably is, a stranger to the original 
contract. His right, if any, is under an independent 
contract with himself, against which no illegality 
as between the original parties can be set up. Bills 
of exchange have been made an exception for ihp 
convenience of trade, but it is an exception not to be 
extended. The drawer of the bill gives to the 
indorsee a better titie than his own, and this leads, 
or may lead, id many ill consequences ; but mer- 
cantile convenience has sanctioned it. No such 
necessity, however, exists in the case of other con- 
tracts, and there is no authority to warrant it 
Indeed, I may observe, that the stat. 12 Geo. 8, 
c. 72, s. 86, affords statutable authority "by fkualogy 
agamst the present claim ; for if a promissory note 
could have been made transferable by indorsation at 
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common law, there would have been no necesaity 
for that statute. The circumstances of the case 
were as follows :— D. contracted to supply S. and 
Co. with iron in these terms : ** Glasgow, July 10, 
1849—1 will deliyer 1,000 tons, No. 1 pig iron, free 
on board here, when required, after the 10th Sep- 
tember next, to the party lodging this document 
with me, f. o. b. in Glasgow." S. and Co. sold this 
document to B. and Co. for the price of the iron, 
and sunply delivered it to B. and Co., without any 
other assignment. Between B. and Co. and D., 
the original contractor, some correspondence ensued : 
Held (disapproving of the terms of the judgment of 
the Court of Session in Scotland), that such a docu- 
ment cannot confer a right of action by mere delivery,* 
as a bill of exchange or promissoiy note. But 
(affirming the judgment of the court below in favour 
of the respondents) the contractor having by corres- 
pondence with the holders, acknowledged his-bargain, 
had thereby created a new contract, on which he 
was liable. Dixon v. BovW, 2 Jur. N. S. 933. 

CREDITORS' ASSIGNMENT.— DeeJo/a«n^. 
ment for benefit of credUore — Liability of stibecribing 
creditors as partners—Principle of partnership from 
community ofproft. — C. J. Tmdal, in Pott v. Eyton 
(3 C. B. 39), says, "traders become partners 
between themselves by a mutual participation oi 
profits and loss ; but as to third persons, they 
are partners if they share the profits of a concern, 
for he who receives a share of the profits receives 
a part of that fund upon which the creditor of the 
concern has a right to rely for payment, and is 
therefore to be liable for losses, although he may 
have expressly stipulated for exemption from them 
(Grace v. Smith ; Waugh v. Carver, 28 H. Bl. 
235).*' And in Bary v. Nesham, (13 C. B. 641), 
Wilde, C. J., thus sums up the law (p. 655), '* all 
the cases seem to agree, that whatever be the 
private stipulations between the parties themselves, 
an agreement for a participation in the profits 
constitutes a partnership as to third persons ; for it 
is but reasonable that one who stipulates for an 
interest in the profits, should be held liable to those 
who supply the means of carrying on the trading 
concerns, out of which the profits are to arise." 
These doctrines have been applied in the following 
case of an assignment for the benefit of creditors. 
By a deed, of arrangement, A. assigned all his 
works, &c., as an ironmaster, and other property, 
to trustees, upon trust to carry on the business 
under the style of " The Stanton Iron Company," 
with power to take fresh leases, to erect new build- 
ings, if required, to employ managers, &c., to carry 
on the business in all respects as if their own, to 
pay r^t, the interests on mortgages and all costs 
of carrying on the business, and to divide the net 



residue of the profits after answering the above 
purposes, rateably among such creditors of A. as 
should execute the deed, according to the amount 
of their respective debts. Books of accoimt were 
to be kept, to be open to the inspection of creditoi;s. 
The creditors were empowered, at a meeting duly 
convened, to direct the business to be discontinued 
and wound up, upon which, after payment of the 
liabilities incurred and all costs of management, 
the trustees were to divide the dear residue rate- 
ably among all the creditors ; and it was provided, 
that as soon as the. debts of all .the creditors were 
satisfied, the trustees should hold the residue of 
the trust property in trust for A. ; Held, that this 
deed made the creditors who executed it partners 
quoad third persons { and, the business having been 
carried on pursuant to the deed, and in the course 
of it bills having been drawn on the Stanton Iron 
Company, and accepted for procuration by the 
manager appointed by the trustees, that any creditor 
who had executed the deed was liable on such bills. 
Hichman v. Cox^ 2 Jur., N. S., p. 884. 

ILLEGALTIT [vol. i, p. 241].— 3 Hen. 8, e. 11 
•^Practising as surgeon — Penalty imposed by statute^ 
prohibitionj UUgaUty.'—ln Cope v. Rowlands (2 M. 
and W. 149), a distinction is taken where a statute 
imposes a penalty for doing an act, the couit must 
see whether the legislature intended to prohibit the 
act on public grounds, ». €., with the view of afford- 
ing protection to the public ; if so, the imposing the 
penalty renders the act lui illegal one ; and the 
case of Taylor v. The Crowland Gas Company (10 
Exch. 293 ; 18 Jur. 913 ; 1 Imw^ Chron. 241) has 
not, as supposed by some, shaken that ; for it was 
there- held that the 44 Geo. 3, c. 98, s. 14, which 
imposes a penalty on unqualified persons drawing 
for reward, conveyances relating to real or personal 
estate, or proceedings in law or equity, renders illegal 
all contracts by such persons for that purpose, and 
it proceeds on the same principle as Cope y. 
Rowlands, viz., that the court should see whether 
it was the intention of the legislature on public 
groxmds to prohibit the act. In conformity with 
the foregoing, it has recently been decided that, 
where a statute with the view of affording protection 
to the public, imposes a penalty for doing an act, 
it thereby prohibits the act itself, and renders it 
illegal. The 3 Hen. 8, c. 11, which imposes a 
penalty on a person exercising or occupying himself 
as a surgeon without being duly admitted, is a pro- 
hibition of his practising as a surgeon, and dis- 
ables him from recovering for work and labour as 
such. But a plea founded on that statute must 
shew that the work was done withm the places to 
which the statute extends. D'Ablex y. Jones, 2 
Jur., N. S., p. 980. 
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MASTER AND SERY ANT. --Sub-contractor^ 
9 fr 10 Vic. c. 93 — Injury by negligence [vol. 1, p. 
452 ; 2 Id. 21, l^l"]-— Negligence of other iervant.—A 
master is .not responsible to one servant for an 
ii^iiiy occasioned him by the negligence of a fellow 
aervant whilst tliey are acting in one common 
sendee; but this rule does not hold where the 
person domg the injury is not a person of ordinary 
skill and care. A servant, however, may decline 
any service in which he apprehends ii\jury to himself. 
Certain persons, having contracted with the Crystal 
Palace Co. to build a tower there, employed a sob- 
contractor to do the earthwork, who employed 
certain workmen under him. While one of these 
was at his work at the foot of the tower, a workman 
employed by the contractors to work at the top of it, 
negligently let fall a heavy substance upon him, 
whereby he was killed : Held, that in the absence 
of proof that the workman who caused the death 
was not a person of ordinary skill and care, no 
action under the 9 & 10 Vic. c. 93, could be main- 
tained against the contractors • by the pergonal 
representatives of the person killed. Wiggett v. 
Fox, 2 Jur. N. S. 955. 

PUBLIC HEALTH ACT, 1848 [vol. 2, p. 20]. 
— (11 j- 12 Vic. e. 63, «. 13, lS)^Annual election^ 
Vacancies — Disqualification by non-attendance — Vali- 
dity o/raU.—Bj sec. 13 of the Public Health Act, 
1848 (11 & 12 Vic. c. 68), one third of the members 
of the local board shall go out of office in each year, 
and the order in which the persons first elected shall 
go out of office flhall be regulated by each local 
board ; *^ and on the days appointed of going out of 
office a number of persons shall be elected equal to 
the number of those so going out, and so many 
others as may be necessary to complete the full 
number of the local board." The first election of a 
local board, ordered to consist of nine members, was 
held on the 2l8t July, 1854. On the 4th January, 
1855, the board declared that three members, who 
had become disqualified, in pursuance of sec. 18 by 
non-attendance, should be the one third who should 
go out of office on the 3l8t March, 1855 (the day 
named in the order in council). JNbne of the six 
other persons went out of office on that day, and at 
the election then held three persons only were 
elected. In replevin to try the validity of a district 
rate made on the 5th July, 1855, under the hands of 
five persons who had been original members of the 
board : Held, that the annual election on the 31st 
March was regular and therefore the board was well 
constituted when the rate was made. Howitt v. 
ManfuU, 2 Jur. N. S. p. 883. 

REPLEVIN.— fTAe/i not maintaindble^Lawful 
possession of goods— Wrongful taking — Distress. — It 
is not settled whether originally a replevin lay in 



case of other takings than by distress ; but at all 
events it seems clear that replevin is not maintainable 
except in a case in which there has been first a 
taking out of the possession of the owner. This 
stands upon authority, and the reason of the thing. 
Three cases are- to be found (exparte Chamberlain, 
1 Sch. and Lef. 820 ; In re Wilspns, bankrupts, in 
the same volume in the note, 320 ; and Shannon v. 
Shannon, same volume, 324), in which the law is so 
laid down by Lord Redesdale, and these are cases of 
great authority, for that judge found the practice in 
Ireland the other way. He felt the inconvenience 
and injustice of it ; he consulted with the Lord Chief 
Justice, and obtained the opinion of the other judges, 
and then pronounced the true rule, which in one of 
these cases he thus states : '* The writ of replevin is 
merely meant to apply to' this case, namely, where 
A. takes goods wrongfully from B., uod B. applies 
to have them re-delivered to him upon giving secmrity 
until it shall appear whether A. has taken them 
rightfully. But if A. be in possession of goods of 
which B. claims the property, this is not the proper 
writ to try the right.** In these cases his lordship 
points out how replevin proceeds ^against the general 
presumption of law in fiivour of possession ; how 
it casts upon him who was in possession the burden 
of first proving his right; and he puts, as a reductio 
ad absurdum, the following case. ** Suppose " he 
says, ^* the case of a person having a lien on goods 
in his possession, who insists on being paid before 
he delivers them up, I do not see how, on the 
principles insisted on a writ of replevin may not 
issue in that case.*' The following case was decided 
on the authority and principles thus enunciated : — 
It appears that the plaintiff, the owner of a horse 
and cart, permitted them to remain in the possession 
of F. for his use. F. owed the defendant some 
money, and being about> to leave the country, 
delivered the horse and cart to him, telling him ** to 
take them for the debt, but that as he (F.) owed the 
plaintiff some money, if plaintiff would pay what 
was owing to the defendant, defendant was to deliver 
to him the horse and cart.** The defendant took 
possession, but did not go to the plaintiff, who 
findixig him in possession demanded the horse and 
cart, and on defendant's refusal to give them up, 
replevied them. It was held, that as F. had lawful 
possession of the horse and cart by delivery from 
the owner, and as there was nothing wrongfiil in 
defendant's accepting the possession firom F., the 
plaintiff could not maintain replevin, such action not 
being maintainable except in the case in which there 
has been first a taking out of the possession of the 
owner. Mennie v. Blake, Week. Rep. 1855-6, 
p. 739. 

SHIPPING.— CottisioM [ante, p. bl^—Constrttction 
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of the 296th section of the 17 j- 18 Vic. e. 104 (the 
Merchant Shipping Act) — AdmiraUy regulatione as to 
lights. — ^A steamer and a sailing yessel are approach- 
ing each other at night ; the latter has a lantern 
with three lights in it, white, red, and green: — 
Held, that such light did not conform to the Admi- 
ralty regulations. Under ordinary circumstances it 
is encumbent on vessels to port their helms when 
approaching, should there be danger of collision, and 
vessels must act towards each other upon the pre- 
sumption that the rule will be acted on. A sailing 
vessel, not having ported her helm in sufficient time, 
and not having a light in accordance with the Admi- 
ralty regulations, was run into by a steamer j Held, 
that the steamer was not to blame. The Mangerion^ 
2 Jur. N. S. 620. 

SHIPPING.— CarjFO—Dury of shipper in respect 
of dangerous goods-^LiabOity for damage resulting 
from, — It is (he duty of the shipper of goods of a 
dangerous nature to communicate to the master of 
the vessel or the person employed in loading her 
the nature of the goods, where the dangerous 
character is not apparent, or the goods are not of 
such a character that the master or those employed 
in the loading, might reasonably, or ought to have 
known it, or had the means of knowing it ; Crompton, 
J., dubitante^ whether that rule would hold good 
where the shipper was ignorant of the dangerous 
nature of the goods. Sed per Crompton, J., there 
is no implied warranty by the shipper of goods, that 
they are safe so as to render him liable for damage 
caused by the shipment of goods of a dangerous 
nature, where such dangerous nature is not known 
to the shippers. Brass v. Maitlandy 27 Law Tim. 
Rep. 249. 

SHIPPING lanU, p. 51].— SAip's registry [vol. 
1, pp. 128, 411, 412; vol. 2, p. 160]— Bttf o/ sate 
for adc'inces — Absolute or conditiona^Liahility qf 
transferee as owner. — A. the owner of a ship, exe- 
cuted a bill of sale absolution the face of it, and in 
the common form to the defendants, and the same 
day wrote them a letter, stating that the bill was 
executed as collateral security to the defendants for 
certain advances and that on the return of the vessel 
to this country, and the repayment of the advances 
there was to be a transfer to A. : Held, that there 
was nothing in the registry acts to prevent the court 
from looking at the real nature of the transaction 
and that this was not an absolute transfer so as to 
make the defendant liable as owner. Qucere^ in the 
case of an absolute transfer of a ship at sea, upon a 
seeking voyage, whether the purchaser becomes 
liable on contracts made by the master when abroad 
within the scope of his general authority. Myers 
V. Willis, 27 Law Tim. Hep. 258. 

SHIPPING,— JRunntfM^ rfown [vol. 2, pp. 21, 91 ; 



ante, p. 51] — Admiralty regulations as to displaying 
lights — Directum to jury — Opinion of judge as to the 
effect or result of the svietoice- 14 j* 15 Vic. c. 79, 
s. 28.— The 14 & 15 Vic. c. 79, s. 28, provides that 
if, in any case of a collision between two or more 
vessels, it appear that such collision was occasioned 
by the non-observance of the Admiralty regulations 
with respect to the exhibition of lights, the owner of 
such vessel by which any such regulation has been 
infringed shall not be entitled to recover any recom- 
pense for any damage sustained, unless it appears to 
the court that the circumstances of the case were 
such as to justify a departure from the rule. One 
of the Admiralty regulations requires all sailing 
vessels at anchor in roadsteads or fairways, to 
exhibit, between sunset and sunrise, a constant 
bright light at the mastyhead. The plaintiff brought 
an action against the defendant for negligence in 
nmning foul of his brig, and in support of his case 
proved that at the time of the collision there was a 
good light on the fore boom, twenty-two feet from 
the deck, which was a place as convenient as any 
for placing the light, and that if there had been a 
proper look-out on board the defendant's vessel the 
collision would not have taken plaoo ; but the 
evidence was confiictiug. The judge in summing-up 
referred to the above section of Uie statute, and to 
the Admiralty regulations, and told the jury that if 
they thought the collision was occasioned wholly or 
in port by the non-observonce by the plaintiff's brig 
of the regulations as to placing a light at the mast- 
head, the defendant was entitled to a verdict, but 
that he thought the evidence both of the pUuntiff^s 
and defendant's witnesses, went to negative the fiwt 
that the collision was so occasioned ; and that he 
thought that the substantial question raised by the 
witnesses on each side was, whether there was any 
light there or not : Held, affirming the decision of 
the court below, that such direction was right. An 
opmion expressed by the judge in summing-up, a» 
to the effect or result of the evidence, is not a 
ground of appeal. Whittel v. Crawford^ 27 Law 
Tun. Hep. 228. 

SHIPPING. — G'sneraZ and particular average 
[vol. 2, p. 191] — Expenses of getting a stranded ik^ 
off. — General average is a loss arising out of extra- 
ordinary saoriflces mode, or extraordinary expenses 
incurred for the preservation of the ship and cargo 
(per Lord Ellenborough in Barclay v. Preeoott, 
1 East, 220). The expenses of getting off a stranded 
ship after the cargo is transhipped and conveyed to 
its destination, and of conveying her to a port for 
repairs, are not chargeable to general average, but 
are chargeable to particular average on the ship 
alone. A vessel was accidentally stranded, where- 
upon the cargo was transhipped and conveyed, by 
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mother yeBsel^ on its Toyage. The Btranded yessel 
WIS then got off and taken to liyerpool to be 
repaired : Held, that the expenses of getting her 
off and conveying her to Liverpool were the subject 
of particular average on the ship alone. Jab v. 
LanffUm^ 27 Law Tim. Rep. 218. 

SHIPPING.— iS^ of Mt> in a foreign part to a 
foreigner by the captain. — Sale by master of a British 
ship in a foreign port to a foreign purchaser, the 
master having no express authority from the British 
owner to that effect, held valid, the circumstances 
of the case constituting an adequate necessity. The 
burden of proof in such cases lies upon the pur- 
chaser, from which the decree of a competent court 
can alone relieve him. The OUugow otherwiee 
7a Macraw^ 2S Law Tim. Rep. 13. 

STATUTE OF LIMITATIONS.— ilc2aiow2e(^- 
ment of debt [vol. 1, pp. 202, 271 ; vol. 2, p. 7]— 
Promite to pay dbsolute or 4:onditifmaL*-WheTe a 
party relies on a written acknowledgment by a 
debtor to take a-debt out of the statute of limitatiofis, 
it must contain a promise either absolute or condi- 
tional to pay the debt. A defendant, in reply to a 
letter from the plaintiff, calling his attention to his 
dslm, on the ground that the Statute of Limitations 
would shortiy attach to the demand, wrote as follows : 
— '*I beg to say that I do not wish to avul myself 
of the Statute of Limitations to refuse payment of 
the debt alluded to in your note, but I have not the 
means of aettiing it, and must crave a continuance 
of your indulgence. My situation as a salaried 
clerk does not afford me the means of laying by a 
shilling ; but in the course of time, if I continue in 
my present employment, I may reap the benefit of 
my services in an augmentation of my salary to 
enable me to propose some satisfactory arrangement 
with you :** Held, that the above letter contained no 
promiae either absolute or conditional, and was 
altogether insufficient to defeat a plea of the Statute 
of limitations. Rackham v. Marriott^ 27 Law Tim. 
Bep. 221. 

WAGER [voL i, p. 380; vol. ii, p. 66].— flbrw 
radng-^ fc 9 Vie. c. 109, 9. l^r^Praviio as to can- 
trOnUoriei for any pfafs, Jhj., to be awarded to ihe 
lotiMtfr.— See. 18 of the 8 & 9 Vic. c. 109, provides, 
that, *' all contracts nr agreements,, whether by 
parol or in wntiug, by way of gatning or wagering, 
are null and Void ; and no- suit is to be brought or 
m ai nt ai ne d in any court of law or equity for re- 
covering any sum. of money or valuable thing 
alleged to be won upon any wager, or which may 
have been deposited in the hands of any person, to 
abide the event on which any wager may have been 
made.*' The legislature, in order to exempt certain 
contracts from the prohibition against wagering, 
and to preclude any question respecting such, that 



might otherwise be deemed to come within the 
term *^ wager,** enacts that the provision in the 
previous clause of the section, should not apply 
'* to any subscription or contribution, or agreement 
to subscribe, or contribute for or towards any plate, 
prize, or sum of money to be awarded to the winner 
or winners of any lawfhl game, sport, pastime or 
exercise,** such games for example, as might come 
within the denomination of stakes, plates, sweep- 
atakes, &c., by which horse racing was accompanied. 
It is plain that horse racing is not in itself illegal ; 
but it is quite another question whether any wager- 
ing upon the horses running is to be allowed, save 
only such as amounts to a subscription or contribu- 
tion, within the saving of the clause just adverted 
to. Tids point was much considered and decided by 
the Court of Queen*s Bench in Ireland, in the 
following case in which it apeared that a contract, 
was entered into between A. on the one side, and 
B., C., and D. on the other, that a match should 
be made between a mare which belonged to A. and 
another mare the property of E., that the mare 
which won the greater number of heats should be 
tiie winner of the match ; thitt the party nomina- 
ting the mare so being the winner of the match, 
should receive from the party nominating the other 
the smn of XlOO ; and in case either side should 
fail in causing the horse nominated by him to run 
the match, the sum of £100 should be paid to the! 
other party ready to rdn. The summons and plaint 
aveiTcd that B., C, «nd D. omitted to cause their 
nominee to run, and clsimed £100 damages: Held, 
that the agreement so declared upon was void as 
amounting to a contract by way of wagering or 
gaming withinthe 8 & 9 Vic. c. 109, s. 18, and that 
ii was not aided by the proviso to that section, not 
being '* a contribution or agreement to subscribe or 
contribute for or towards any plate, prize, or sum' of 
money to be awarded to the winner or winners of 
any lawful game, sport, pastime, or exercise.*' 
Irwin V. Buribe, 28 Law Tim. Rep. 9. 

OOMMOK UlW PRACmCE. 

ARBITRATION [vol. i, p. 848].— JBa»lrMp(cy— 
Submmion to arbitration^ etay afpraceedinge by aaig' 
neet, C. L. P. A., 1864, #. 11 [vol. i, p. 167].-^By 
section 11 of the Common Law Procedure Aet^ 
1864, if on a reference any party thereto "or any 
one daiming through 'or under him)** shall sue the 
other in respect of the same matter, such action may 
be stayed (1 Chron. p. 167). A. had a daun against 
B. for liquidated damages, and B. a cross claim 
agfunst A. for unliquidated damages arismg out of 
the same transactions, and the parties consent to a 
judge*s order to re^er both actions. The actiqns 
are referred, but A. becomes bankmpt before any- 
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thing is done under the reference. A.'s assignees 
then bring a fresh action, and B. applies to the court 
under the above 11th section of the Common 
Law Procedure Act,. 1854, to stay proceedings : 
Held, nhat the court has a discretion, and that this 
is not a case in which it would interfere. Semble, 
assignees are not persons claiming *^ through or 
under a bankrupt" within the meaning oi the 
section. PenneU v. Walker, 27 Law Urn. Rep. 237. 

ARREST.— /VtrOe^c from arrest [vol. i, p. 458] 
— Party attending hearing of his cause — House of 
Lords— Discharge of party arrested.— It is a rule 
in all courts of justice that, however the attendance 
/ of a party may interfere with the rights of others, 
yet if he attends bond fide the hearing of his cause, 
he is privileged from being arrested on civil process. 
The extent of this^ privilege has been defined to be 
that the party cannot be arrested etinc/o, morando, 
aut redeundo. There is, of course, some latitude 
to be taken in interpreting this phrase, as is shown 
in the following case. A party, whose cause is set 
down 0r about to be set down in the paper for 
hearing in the H. of L., is privileged from arrest in 
civil process while bond fide going to attend such 
hearing, and the privilege exists eundo, morando, et 
redeundo. Therefore, where A., who resided in 
Ireland, had presented a petition of appeal against a 
decree of the Iridi Court of Chancery, and had 
come from Lreland to London to attend ^e hearing, 
and while residing here, had notice from the derk 
of the house on the 6th, that his cause would be 
put in the paper for hearing on the 8th, but it was 
not so put down, owing to other business intervening, 
and A. was arrested by the sheriff on the 9th, the 
cause not coming on to be heard until the 26th ; the 
House on the hearing ordered A. to be discharged. 
Persse y. Persse, 27 Law Tim. Rep. 224. 

ATTORNEY.— Owto—Xien of attorney— Com- 
promise of action wilJiout attorney's knowledge, — ^The 
court will not interfere to enforce payment of costs 
by a defendant to the plaintiff^s attorney where the 
matter has been comprised without his knowledge, 
if a clear case of collusion be not established, or if 
the action be for unliquidated damages. APLouchlin 
V. Murphy, 27 Law Tim. Rep. p. 328. 

CONSENT OF COUNSEL.— Cuwtew/X of court 
— Authority of counsel at nisiprius to hind their clients, 
— ^At the trial of a feigned issue to this court out of 
Chancery, a compromise was entered into by the 
counsel on either side. The plaintiff refused to 
carry out the agreement entered into by the counsel, 
on the ground that she had refused her consent to 
the terms. After such refusal the agreement was 
made a rule of court. That rule was served upon 
the plaintiff. It was not shown that any demand 
was made upon her to do any particular act. She 



did nothing. The suit in Chancery was still con- 
tinued, but in regard only to other matters ; a rule 
nisi for an attachment having been obtained : Held, 
first, that this was the proper court in which to make 
the application ; Secondly, that the proceedings in 
equity being in regard to other matters, the court 
would not refuse to entertain the application: 
Thirdly, that counsel at nisi prius have authority to 
bind their clients without their consent ; Fourthly, 
that it not being shown that any demand was made 
upon the plaintiff to do any act ordered by the rule 
of court, she had not been guilty of any contempt of 
court. Swinfin v. Swinfin, 27 Law Hm. Rep. 226. 

EXECUTION.— Fieri facias— Sheriff's haiUff— 
Fees— 7 Will. 4, and 1 Vic. c. 55, s. 2— Mileage- 
Possession money. — ^The table of fees framed in 
pursuance of sec. 2 of biat. 7 WilL 4, and 1 Vic. 
c. 55, allows the sheriff^s bailiff, for executing a 
fieri &cias, if the distance do not exceed five miles 
£1 Is. ; if beyond that distance, per mile 6d. ; and 
for each man in possession, per- diem 5s. On 
execution of a fieri facias defendant requested that a 
man might not be put in possession, and agreed to 
pay the possession money. The bailiff charged 
three day^s possesion money and Is. mileage. 
Upon application for an attachment : Held, that the 
agreement of defendant was an answer as to the 
possession money, but that the charge of 6d. per 
mile each way was illegal. Gill v. Joh, 2 <Jur. 
N. S. p. 860. 

GARNISHMENT [vol. i, pp. 160, 271-4 419 ; 
voi. ii, pp. 8, 53, 56, 877, 403 ; ante, p. 58].— 
Attachment of debts— Common Law Procedure Act, 
ISH— Debts already assigned.— Debts already ass- 
igned are not liable to attachment at the suit of the 
judgment creditor of the assignor. QtMsre, whether 
the 61st section of the C. L. P. A., 1854, is appli- 
cable to debts which are not enforceable under the 
subsequent clauses of the act. Hirschel v. Coqte,*^ 
27 Law Tim. Rep. 202. 

GARNISHMENT [1 Chron. 160, 271, 419; 2 
Ibid., 8, 53, 56, 377, 403].— Commoa Law Procedure 
Act, 1854, *. 61— Attachment of debt due to judgment 
debtor— Assignment of debt— Judge's order.— 'Where 
the judgment creditor has a judgment, he has a 
right to go before a judge and obtain an exparte 
order to attach all debts due to his debtor, and that 
binds to the extent of making them availiable after 
satisfying all equitable claims, and if they are 
assigned to the full extent, he will get no benefit. 
The proceeding is to call the garnishee before the 
proper tribunal (see 1 Chron. pp. 160, 161, 271-4). 
Although an order may be obtained under s. 61 of 
the 17 & 18 Vict. c. 125, tliat all debts owing or 
accruing to a judgment debtor shall be attached, 
yet the gprnishee cannot be made, under the attach- 
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ment dauaes in the statute, to pay a debt which 
has been assigned away by the judgment debtor 
before judgment was obtained by the judgment 
creditor against the judgment debtor. Hirachel t. 
Coatef, Week. Rep. 1855-6, p. 656. 

INJUNCTIONS [vol. 1, p. 162 ; vol. 2, p. 7].— 
17 1 18 Vic. c. 125, M. 79, ^^^Injunction— Ancient 
iighu — PuUing down part of obstructing wall, jxr. — ' 
SembU^ that under the power of granting ii\junction 
conferred on them by the 17 & 18 Vic. c. 125, s. 82 
the courts of common law will not gramt an ii\)unc- 
tion as matter of course where a legal right has been 
inyaded, but will take the circumstances of the case 
into consideration. In an action for obstructing 
ancient lights with a count for an injunction under 
the 17 & 18 Tic. c. 125, s. 79 after a verdict had 
passed for the plaintiff, the court granted an injunc- 
tion, under sec. 82 of that statute to restrain the 
defendants from continuing the wrongful acts com- 
plained of in the action, and from committing any 
injury of the like kind relating to the property and 
rights of the plaintiff mentioned in the declaration, 
and from erecting, keeping erected, and continuing 
the erection of so much of the wall and buildings as 
was opposite to a certain messuage, and premises of 
the plaintiff mentioned and described in the declara- 
tion and known^ ^., so or in such manner as to 
darken or obstruct any of the ancient lights or 
windows of the said messuage and premises, and 
from erecting any other building and doing any 
other act whereby the light and air coming to and 
entering his messuage and premises might be in any 
way darkened, and from the repetition or continuance 
«if any act whereby an injury of a like kind might 
happen to the plaintiff; the writ of ii\junction to lie 
in the office till next term, the defendants under- 
taking to pull down as much of the wall and building 
as should ^ sufficient to restore to the plaintiff the 
full eiyoyment of the light and air he had previously, 
smd to do the same to the satisfaction of a surveyor 
to be agreed on or nominated by one of the judges 
of the court, the defendants to pay the costs of the 
mlc and of the surveyor. Jessd v. ChapUn, 2 Jur. 
N. 8. p. 981. 

NEW TRlMJS.-^Appeal [vol, 1, pp. 159, 889, 
AS72Sight 0/-17 a- 18 Fie. c. 125, *. 34.— Where, 
pursuant to leave reserved, a rule nisi to enter a 
▼erdict for the defendant is obtained, which when 
ap(»i the point of being made absolute upon tiie 
application of the plaintiff that it may be made 
abeolnte for a nonsuit, is made absolute accordingly, 
the plaintiff has a right of appeal within Common 
Iaw Procedure Act, 1854, s. 84. Oether v. Capper, 
Week. Rep. 1^5-6, p. 644. 

NEW TRIALS,-^;^p«i/ [vol, 1, pp. 169, 389, 
486, 437>— .Ai/e ti enter nonsuit-^Rule/or new trial 



— Common Law Procedure Act, 1854, ss, 34, 35. — 
The Common Law Procedure Act, 1854 (17 & 18 
Vic. c. 125), s. 34, enacts, that in ** all cases of rules 
to enter a verdict or nonsuit upon a point reserved 
at the trial, if the rule to show cause be refused or 
granted, and then discharged or made absolute the 
party decided against may appeal." In the following 
case it appeared that a rule nisi was granted to enter 
a nonsuit upon a point reserved at the trial. At the 
argument, there was a difficulty as to the &cts, and 
a new trial was ordered : Held, that there was no 
appeal under either the 34th or 35th section of the 
Common Law Procedure Act, 1854. Qucerc, 
whether in any case where the rule nisi is to enter 
a nonsuit or verdict, and after cause shown a new 
trial is ordered the clauses giving an appeal apply. 
Baratow v. Reynolds, Week. Rep. 1855-6, p. 645. 

PATENT [vol. 2, p. 231].— iVb/ice of objection 
[vol. 1, pp. 16, 275, 312]— £:OT<feiice— 15 ^ 16 Vic, 
c, 83, s, 41.— The 15 & 16 Vic. c. 83, s. 41, provides 
that the defendant in an action for the infringement 
of a patent shall deliver with his pleas particulars 
of * any objections, on which he means to rely at the 
trial, and at the trial of such action no evidence 
shall be allowed to be given in support of any 
objection impeaching the validity of the letters 
patent which shall not be contained in such particu- 
lars; it is then provided that the place or places at 
or in* which and in what manner the invention is 
aUeged to have been used or published prior to the 
date of the letters patent shall be stated in such 
particulars, and that a judge at chambers may allow 
the amendment of such particulars upon such terms 
as to' him may seem fit. At the trial an objection 
was made that evidence proposed to be given for the 
defendant was not within the particulars delivered 
,by him, but the evidence was admitted by tbe 
learned judge, and a verdict found for the defendant : 
Held, on an application for a new trial, on the 
ground that such evidence was inadmissible, that the 
evidence was properly admitted, and that it was the 
duty of the plaintiff, if he intended to object on the 
ground that the particulars were not sufficiently 
spe<Mc, to have applied to a judge to amend them. 
Hull V. Bolland, 27 Law Tim. Rep. 221. 

SHERIFF'S FEES.— Jtiry process— Special jury 
—Common Law Procedure Act, 1852, *. 108.— The 
following decision bears hard on sheriffs and under- 
sheriffs, and some attempt is now making to obviate 
the injustice arising therefVom : — The sheriff has no 
right to charge the fees in the table authorised by 
the judges by virtue of stat. 7 Will. 4, and 1 Vic. c. 
55, for jury process, iii special jury causes, since the 
alteration in the mode of summoning special juries 
by sec. 108 of the C. L. P. A. 1852 (15 & 16 Vic. 
c. 76). Bennett r. Thompson, 2 Jur. N. B. 613. 
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BAinaiuprcT and in0oltxkot. 

ARRANGEMENTS [vol. 2. pp. 130, 218, 279, 
A\6'].^ProtecHon [vol. 1, p. 176]— ilrrert tuider 
atiaehmeni out of Chancery. — ^An insolvent, who had 
filed his petition under the arrangement clauses of 
the Bankrupt Law Consolidation Act, 1849, and ob- 
tained his protection, was arrested under an attach- 
ment issuing out of Chancery for a contempt incurred 
by non-payment of money : Held, he was entiUed to 
his immediate discharge.— i2e Pocock, 27 Law Tim. 
Rep. 86. 

ASSIGNS.— >4p/Kny<fifKn< of asngnee— Mortgage of 
a chaUel-^Purchase in trust for the mortgagee.— Where 
an insolvent assigns to a creditor a policy of insurance 
on his life by way of mortgage for advances made 
him, and that creditor gets an assignee appointed for 
the purpose of enabling him to become the purchaser 
of it for his own benefit, and his solicitor becomes 
the purchaser of it in trust for him, the. coitrt will 
regard the creditor as if he were himself the assignee, 
and will not sanction the sale ; and upon the money 
being paid into court by the insurance company, such 
creditor will only be entitled to the sum due by the 
insolvent, and the advances made by the creditor to 
keep the policy* in force.— iCe WUUbi 28 Law Tim. 
Rep. 14^^ 

CERTIFICATE.— l^aiirfiiieii* pr^erence—Vondi- 
tional'certifiaUe — Future-acquired property to be UabU 
to erediton, — ^A trader in insolvent circumstances, 
being indebted to his banker upon a •promissoiy 
note, upon which there was some time to run, and 
acting under the advice of hi^ solicitpr, who was 
also the solicitor of the banker, gave a judgment 
to the banker for the amount of the note, in con- 
sideration of a small additional, advance. Three 
Months after, the trader being pressed by other 
creditors, the banker obtained an order under the 
judgment, attaching^ some debts owing to the trader ; 
and paid himself therbout his judgment debt. The 
trader shortiy afterwards was adjudicated bankrupt. 
Proceedings were taken by the official asuSgnee in 
the Court of Exchequer to set aside the judgment, 
on the ground of fraudulent- preference, but the 
judgment was upheld by that court : Held, that, 
whether the giving the judgment did or did not 
constitute a fhmdulent preJTerenee, it was such an 
aet as made it proper to suspend the bankrapt*s 
certificate. The practice of granting a certificate 
witii a condition annexed limiting its operation for 
the protection of future acquired property, not 
approved. . Re CitUiane, 27 Law Tim. Rep. 278. 

CERTIFICATE [vol. ii, pp. 271, 802].— Ojfence 
diMentitling— Conduct as a trader— Fraudulent debt 
contracted before trading— Bankrupt Act^ ss. 198, 
256.— A bankrupt before engaging in trade con- 



tracted by means of fraud a debt which was proved 
in the bankruptcy. A part of the fraud consisted 
in this,: that he fidsely represented himself to his 
creditor as being then a trader : Held, that he had 
committed an offence under the bankrupt law, dis- 
entitling him to a certificate ; the bankrupt having 
represfeitted himself to be a trader, could not avail 
himself of the defence that he was not a ti-ader when 
the representation was made. Semble, per Turner, 
L. J., that it is not necessary, in order to apply the 
266th section of tiie Bankrupt Act, that the offences 
enumerated therein should have been committed 
by the bankrupt during his trading. Re Ledie^ 27 
Law Tim. Rep. 225. 

DEED OF ARRANGEMENT. [voL ii, pp. 180, 
218, 279, 410 ; ante, p. bi]{— Creditors— PdrtnerMp 
where trade is to be continued to pay (he creditors. — 
The creditors who execute a deed of arrangement 
under 12 & 18 Tic. c. 106, ss. 224, 226, which au- 
thorises the inspectors, not merely to wind up the 
aflUrs of the debtor, but to carry on his trade till 
sufficient profits ai*e made to pay their debto in full, 
but without interest, are (see Owen v. Body, 6 Ad. 
and El. 28 ; James v. Whitbread, 11 Com. Ben. 
R. 406) liable, as partners, for goods supplied to 
the inspectors for. the purposes of such trading, 
inasmuch as they participate in the profits of the 
business, in a way in which they are rateably-paid 
off from the profits arising from it. . Hickman v. 
CoXy 27 Law Tim. Rep. 220. 

DISCHARGING FROM CUSTODY.— TFAere 
arrested under judge's order out of common law court 
and discharge refused.— A bankruptcy eommitCal 
will not interfere in ordering the discharge out of 
custody, under the 112th section of the Bankrupt 
Law Consolidation Act, 1849, of a bankrupt, who 
having been arrested before his bankmptc}^, upon 
the ground that he was about to quit the country, 
had made an unsucce^sfiil application for the same 
purpose before a judge at chambers. Re Woodrqffe^ 
27 Law Tim. Rep. 87. 

EVIDENCE.— TTms for adducing ^ Rse€Mng 
further evidence against an insolvent qfter he has been 
examined — Suppression .of property — Affidavits hy 
absent cteditors.^Alihough the opposing ooonsel 
has closed his case, and the insolvent has been called 
in support of his own case, and ch>8s-examined, if 
his account of 'his property be uniatisfiictoty, the 
court will permit fiirther evidence to be given by 
absent creditors by affidavits in relation to that 
property. • Where an insolvent represents to hie 
creditors that he has assets sufficient to pay twenty 
shillings in the pound, and leave a surplus, although 
there is no evidence beyond his own statement, that 
such assets really existed, he will be remanded for 
suppression of property, if the account he presents 
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to the court ii nn«ati«ftrtt>ry. i2e ITiTi^A, 27 Law 
Tfan, Rep. S56. 

FRAUDULENT PREFERENCE [vol. i, pp. 
192-6, 268, 422 ; vol. ii, pp. 801, 879].— JKtt o/SaU 
Act [vol. i, pp. 29, 64, 186, 196 ; 2 Id. 186,- 299 : 
ant&t p. 45]—Morigage of a trader's entire ttoch in 
trade [auto, pp. 88) 84]. — ^Where a trader is indebted 
to a party, from whom he requires further advanceB, 
and that party refuses to make the advances unless 
he gets a mortgage of the entire of the trader's 
property as security, such mortgage or assignment 
will not be deemed a fraudulent preference, or a 
in^ng away with property, if the advances are 
homA fide made, and a portion of them applied in 
liquidation of the trader's then liabilities. A judge 
of the Insolvent Court has no power to declare a 
bill of sale made by an insolvent void, although it 
is not registered pursuant to the statute, that being 
the province of a court of equity. Be Thomof 
Leary^ 27 Law Tim. Rep. 266. 

FRAUDULENT PREFERENCE. — Cer(i}Cbate 
with condition annexed — Fraudulent prtfefence-^ 
Deeition of common law court agaimt fraud not 
dedaioe, — ^The bankrupt, Who was a surgeon and 
q)othecary, bad shortly before his bankruptcy, and 
while hopelessly insolvent, allowed a creditor to 
obtain judgment against him, by means of which that 
creditor, immediately before Uie bankruptcy, obtained 
payment in ftdl. The bankrupt allowed this judg- 
ment to be obtained by the advice of his solicitor, 
who was also the solicitor of the creditor, and under 
such circumstances that there was much ground for 
contending that it was collusive and a fraudulent 
preference. The Court of Exchequer decided that 
the judgment was not void, as a fraudulent pre- 
ference, but was valid. The commissioner granted a 
certifidate, with a condition annexed that it should 
not protect after-acquired property till the bankrupt 
had paid five shillings in the poimd, assigning as one 
rteaon the character of the bankrupt's business, 
wh]$hi ^ not materially depend on capital : Held, 
first, that the circumstances of the case did not take 
it out of the general rule, that the granting of cer- 
tificates with such conditions annexed is inexpedient. 
Secondly, that although it had been decided at law 
that the transaction as to the judgment did not tech- 
nically amount to a firaudulent preference, still the 
conduct of the bankrupt in respect of it was not to 
be jnstifled, and regard must be had to it on the 
qoeation of the certificate, which was therefore sui- 
p ended. — gbyorte Culane, 2 Jnr. IjT. S. p. 868. 

FUTURE-ACQUIRED PROPERTY [vol. i, pp. 
14, 849, 884 ; voL ii, p. 67].-'iiuoA^r« ealary^l ^ 2 
Fie. c. 110, 9, d(I. — <!^MBrs, is salary property that may 
be dealt with under the 87th section 1 &2 Yict. c. 110? 
The section requires an insolvent 16 .execute a 



warrant of attorney before a4Judication, &c., and 
enacto, that if at any time it appears to die satisfac- 
tion of the court that he is of ability to pay his 
debts, or any portion of them, or that he his dead, 
leaving assets for that purpose, the court may 
permit execution to be taken out upon such judg- 
ment for such sum of money as under all the 
circumstances of the case the court shall order: 
Held, that annual salary derived from an office held 
by an insolvent is property liable to be dealt with 
under the 87th section of the act. Be A. O. F., 
27 Law Tim. Rep. 289. 

VOWE^B^.'-Appoinimini-'Bavkrupt-^Certifeaie^ 
As^igikeee in bankruptcy^ dtfeatible title o/, under a 
eettlement with power to appoint.— In the following 
case it was contended that the words of the sUtute 
in bankruptcy (the 6 Geo. 4, c. 16), which was the 
law m existen9e at the period of the bankruptcy m 
question, and when the alleged right of the assignees 
accrued, gave to the assignees under the bankruptcy 
a right in respect of the share of the funds, which, 
by a settlement had been limited to the plain^ in 
defiiUlt of appointment, the bankrupt being also one 
of the objects of the power, which attached itself 
upon the fimd which was subject to the power of 
appointment in ftnch a way as either to defeat the 
right to exercise the power of appointment, or, if 
not so, at any rate in such a way as to bind the 
person claiming under the appointment, so as that 
the assignees, as agamst him at least, if not as 
against the trustees^ 'had a valid claim. It was well 
decided under the old statutes in bankruptcy, that if 
a bankrupt had an estate for life with a power to 
appoint to himself an absolute interest, the assignees 
. in bankruptcy could not compel him to exercise that 
power in his own favour. Tbat was decided in the 
case of Thorpe v. Goodall (17 Yes. 888 ; 1 Rose, 
'40), and to meet that decision, by apt words for the 
purpose, the stat. 6 Geo. 4, c. 16, extended the 
rights of the assignees to the rights which they 
would have had if the bankrupt had executed the 
power. In the case of. Boyle v. The Bishop of 
. Peterborough (1 Yes. jun. 299), it was decided^ 
and it* was a decision upon a principle which existed 
before^ and had always existed since— namely, if 
there were an estate limited to take effect in defiiult 
of the exercise of a power, and the power wer^ 
exercised in a valid way, the estate limited in 
defiralt of appointment was defeated, and the opera- 
tion of the instrument of appointment was to confer 
• a right under the power, and entirely to do away 
with that estate which was a defeasible estate, and 
could only accrue in the event of the power not 
being exercised., v These observations will explain 
the foUowing decision :^<3ertain sums of stock 
were settled upon trust fiv A. and B. successively 
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for life; and alter their decease, in trust for one or 
more of their children, as thej or the siuriyor 
should appoint ; and in default, in trust for all the 
children equally ; but if B. should survive his wife 
A., and there should be any child or children living 
at her death, then the trustees were to raise £2,500, 
and dispose of it as A. should appoint. C. (the 
plaintiff) and D. were the only children of the 
marriage. In 1832, on the occasion of Q.'s marriage, 

A. and B. jointly appointed a portion of the fund, 
and A. exercised the power given to her as to the 
£2,500. A. died in January, 1844. In July, 1843, 
C. was adjudicated a bankrupt, and assignees were 
appointed, and on the 10th February, 1844, he 
obtained his certificate. B., by a deed-poll of the 
12th February, 1844, appointed the trust iunds, then 
subject to the indenture of settlement, to and for the 
use of C, but subject to his own life-interest in the 
income, and subject to the sums already appointed. 

B. died in March, 1855. The assignees in bank- 
ruptcy of C. claimed to receive the moiety of the 
funds, to which he would have become entitled in 
default of appointment: Held, that during the 
bankruptcy of C. and before the certificate, all that 
the assignees had was a defeasible title, and that 
under the power of appointment executed after the 
date of the certificate, C. became entitled to the 
whole funds as against the assignees. Lee v. Olding^ 
2 Jur. N. S. p. 850. 

PROOF. — Partnership — Proof of solvent partner 
against the separate estate of his bankrupt partner — 
Taking of accounts between them, — ^Although a solvent 
partner has not paid the partnership liabilities, and 
the account of the losses had not been ascertained, 
the court will receive the proof of the solvent 
partner against the separate estate of the bankrupt 
partner as a claim, and will adjourn the examination 
for the purpose of giving the parties time to take 
the accounts and ascertain the losses. Re Meams, 
28 Law Tim. Rep. 15. 

CBIMIKAL LAW. 

CRUELTY TO ANIMALS.— i4cf for prevention 
of cruelty to animals 12 j- 13 Vic, c. 92, 5. 25—" Sum 
adjudged to be paid ^^^ Right of appeal to quarter 
sessions, — By the 25th section of the act for the more 
effectual prevention of cruelty to animals, 12 & 18 
Vic. c. 92, an appeal to the quarter sessions is given 
'* where the sum adjudged to be paid on any convic- 
tion shall exceed £2 :^' Held, that an appeal lies 
only where the penalty, exclusive of the costs, 
exceeds that amount. Reg. v. The Justices of War- 
wickshire, Week. Rep. 1855-6, p. 650. 

POOR rAtE [vol. 1, pp. G2, 95, 347].— 
Waterworks — Rateability — Occupation as trustee only 
u^thout proft, — I^and taken for waterworks, and 



indirectly conducing to the profitable supply of 
water, is rateable irrespective of the profit derived 
from that supply. Commissioners under acts for 
supplying Liverpool with water, purchased land in 
parish D., not in Liverpool, and sank a well, erected 
steam-engines, pumpa, and other works for pumping 
water, which they conveyed by pipes to a reservoir 
within Liverpool, and the water was used and 
distributed by service pipes in the town. By the 
acts regulating the water supply, the commissioners 
were bound to keep down the water-rates to be 
levied on the consumers to the amount necessary 
for defraying the expense of mmmging the works 
and supplying the water without making a profit on 
the supply : Held, that the land not within Liverpool 
so taken luid occupied by the works and pipes con- 
veying the water to Liverpool, Was rateable to the 
relief of the poor. Reg, v. Mayor of Liverpool^ 27 
Law Tim. Rep. 218. 

WEIGHTS AND MEASURES.— [vol. i,p. 815]. 
— Appointment of inspector of ih a corporate town 
having its own quarter sessions [vol. i, p. 315] — 
Recorder. — ^The recorder of a borough has, by the 
105th section of the Municipal Corporation Act, 
cognisance of all matters cognisable by the quarter 
sessions for counties, and it had been held in Keg. 
V. The Recorder of Hull (8 Ad. and Ell. 639), that 
the jurisdiction under this section -applies to the 
appointment and investigation of the accounts of the 
inspectors of weights and measures, where there 
were officers of such a nature within the jurisdiction 
of the quarter sessions of the place, being a county 
of itself, and throughout the principal part of 
which the municipal jurisdiction, under the 5 & 6 
Will. 4, extended. In Reg. v. The Recorder of 
Hull, there was an office which was subject. to 
the Weights and Measures Acts of the quarter 
sessions of the old city and county, and the 
recorder, as a court of quarter sessions, was 
held to have that jurisdiction, although the 
whole of the county was not comprised within 
the limits of the new corporation. But the recorder 
is not authorised by the act to meddle with an 
ofiice where the officer is either a county district 
ofiicer or an officer to be appointed by the justices 
out of session. This will account for the following 
decision : A was appointed by county justices at 
quarter sessions inspector of weights and measures 
imder the 5 & 6 Will. 4, c. 63, for a district com- 
prising the borough of B. The said borough after- 
wards was incorporated and hod a separate commis- 
sion of the peace granted to it, * whereupon the 
borough justices re-appointed A. inspector of weights 
and measures for the said borough. Subsequently 
a grant of quarter sesssions was made to the borough, 
whereupon the recorder appointed C to the s^iiil 
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office : Held^ that he had no power to appoint, but 
that the power of appointment was with the ooiinty 
justices. Duly y. Sharood, 27 Law Tim. Rep: 249. 

COUNTY COURTS. 

INTERPLEADER SUMMONS [vol ii, p. 86].— 
Damages by seizure — Jurisdiction of judge — Staying 
proceedings in actionr—9 ff 10 Vict. e. 96, *. 118. — 
The 9 & 10 Vict. c. 95, s. 118, provides for the 
issuing of an interpleader summons where goods 
taken in execution under county court process are 
claimed hy a third party, and it enacts that ** the 
judge of the county court shall adjudicate upon 
such claim, and make such order between the 
parties in respect thereof, and of the costs of the 
proceedings as to him shall seem fit.** Quaere^ 
whether the judge has jurisdiction, when he de- 
cides in faTour of the claimant, to award him 
damages for loss sustained by reason of the seizure. 
The court refused to interfere to stay proceedings 
in an action against the execution creditor, -for 
taking goods, brought by the claimant, in whose' 
favour the county court judge had decided upon an 
interpleader summons, as it appeared that the 
county court judge had not awarded damages for 
the seizure. Mercer ▼. Stanherry^ Week. Rep. 
1855-6, p. 649. 



BIRMINGHAM LAW STUDENTS' DEBAT- 
ING SOCIETY. 



Moot Point, No. 207. ' 
Is XON-PAYMSNT of tithe Other than tithe belonging 
to a spiritual or eleemosynary corporation sole, for 
twenty years a bar to the tithe owners* right, by 
virtue of the statute 3 & 4 W. 4, c. 27, s. 2 ? 

The only persons at common law capable of hold- 
ing land discharged from tithe, all land being ori- 
ginally charged therewith, were spiritual persons or 
corporations, as monasteries, abbots, bishops, and 
the like, who were capable of having their lands 
discharged of tithe by either. Real composition; by 
the Pope*s Bull of Exemption j by unity of posses- 
sion ; by prescription, as having been always in 
spiritual hands ; or by virtue of their order, as one 
whose lands were privileged by the Pope, with a 
discharge from tithe. These discharges were as to 
the lands of the greater religious houses preserved 
by the statute of 31 Hen. 8, c. 13, which enacted that 
all persons who should come to the possession of the 
lands of any abbey then dissolved, should hold them 
discharged from tithe, in as ample a mi^nner as the 
abbeys themselves held them ; and it is by virtue of 
this statute, that all lands now in lay hands 
claiming to be iithe free, are held discharged from 
tithe. Prior to the statute of 2 & 8 W. 4, c. 100, the 



fact of exemption from tithe wns presumed in favour 
of lands shown to have belonged to one of the greater 
religious houses, upon proof of usage, of non-deci- 
mando in modem times, in respect of such lands, if 
unopposed by evidence of a contrary usage in earlier 
times; but no such proof was available against con- 
trary evidence of an earlier date, there being no time 
of definite duration fixed by law which would carry 
with it a title to exemption, in spite of more ancient 
evidence to the contrary (vide Chitty*s Blackstone, 
Tol. 2, p. 82, and notes). ^ To obviate the inconve- 
nience and uncertainty attending this state of the 
law, the Legislature, by the above-mentioned act of 

2 & 8 W. 4, c. 106, enacted that all claims of or for 
any exemption firom a discharge of tithe by com- 
position, real or otherwise, should be sustained and 
deemed good and valid in law, where tithe in kind 
should be demanded by any corporation sole (other 
than the Crown) upon evidence showing the en- 
joyi^ent of the lands, without render of tithe, or any- 
thing in lieu thereof, during sixty years, or ^uch 
greater period as should include two incumbencies, 
and^the three years next following the commence- 
ment of the third incumbencjf ; and in the case of a 
claim of tithe in kind by the Crown, or by any person 
or corporation, not being a corporation sole, on 
showing that exyoyment had during thirty years next 
preceding the demand, unless some payment incon- 
sistent with the exemption could have been proved 
to have been made at some time prior to the thirty 
years i but if the pioof of enjoyment were'carried back 
for sixty years, the claim should be deemed absolute 
and indefeasible. This statute was followed by the 

3 & 4 W. 4, c. 27, by the 2nd section of which it is 
enacted that no action could be brought to recover 
any land or rent, but within twenty years next after 

' the time at which the right to bring such action 
should have accrued to the claimant or some persons 
through whom he claims, and by the interpretation 
clause the word ^* land ** is declared to include tithes 
other than tithes belonging to a spiritual or eleemo- 
synary corporation sole. The first case which raised 
the question as to the construction to be put upon 
the apparent contradictory provisions of these sta- 
tutes was the Dean and Chapter of Ely v. Bliss (5 
Beav. 574 ; S. C, 11 Law J. R., Ch., 351), where, 
on a bill for an account of tithes, the defendant 
pleaded non render for twenty years, within the 2nd 
section of the 8 & 4 Wro. 4, which plea was allowed 
by the Master of the Rolls. This decision was ap- 
pealed from to the Lord Chancellor, who sent the 
case to the Court of Exchequer for their opinion ; 
the judges of which court certified, in conformance 
with their previous opinion upon the same section, 
in Grant v. Ellis (9 M. & W. 113 ; S. C, 11 Law J. 
R., Exch. 228), where it was held that the word rent 
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nted in thb section meant a rent of which a penon 
was capable of having a seizin, the word recover being 
the same as to obtain possession or seiznre ; that this 
statate applied only to persons' claiming an adverse 
estate in the tithe, and not to the render of it 
by the landowner, which was a mere chattel interest, 
(see 16 M. and W. 617). The same case was after- 
wards sent, by Lord Chancellor Cottenham, to the 
Court of Common Pleas, when Cresswell, J., and 
Williams, J., certified to the same effect as the Court 
of Exchequer, and Maule, J., in fiivour of the con- 
struction adopted by the Master of the Eolls. The 
case was finally heard by Lord St. Leonards (2 De 
Gex M. and G. 459), who, in an elaborate judgment, 
sifter noticing ijhe distinction between an estate in 
the tithe, to which, he thought, the 8 & 4 Wm. 4, 
e. 27, s. 2, was applicable, and the render of the 
tithe as a chattel interest by the landowner to which 
the provisions of the 2 & 8 Wm. 4, c. 100, were ap- 
plicable, decided in &vour of the view taken by the 
Court of Exchequer, and overruled the decision of 
the Master of the Rolls on the original hearing. 

It may be as well here to refer to tlie decisions 
upon the 2nd and Srd Wm. 4, c. 100, as confirmatory 
of the decision arrived at by Lord St. Leonards iu 
the case of Dean and Chapter of Ely and Bliss. In 
the case of Salkield v. Johnson, 1 Hare, 196^ S. C, 
.11 L. J. R. Ch. 201, on a bill by a vicar for an 
account of small tithe the defendant relied, on a 
defence of non-render within the time mcntioneil iu 
the act of 2 & 8 Wm. 4, c. 100. It was held by Sir 
J. Wigram, Y.C, that the defence was insufficient, 
on the ground that the act did not dispense with the 
necessity of shewing a legal groimd of exemption, 
but merely shortened the time required for the proof 
of the claim of exemption. This case was followed 
hy Fellowes v. Clay, 4 Q. B. Rep. 813 ; (S. C.) 
12 L, J. R. Q. B. 202. where the defendant proved 
non-paj^ent during the period mentioned iu the 
act, but alleged no other ground of exemption. The 
court was divided in opinion upon the qiiestion. 
Lord Denman and Mr. Justice Williams holding that 
the claim was good, and Justices Coleridge and 
Patdson agreeing with the construction put njHm the 
act by V. C. Wiprram in Salkield t. Johnson. The 
case of Salkield v. Johnson, was carried by way of 
appeal to the then Lord Chancellor Lyndhurst, who 
sent the question for the opinion of the Court of 
Common Fleas, who were, with the Court of Queen's 
Bench, equally divided in opinion, Chief Justice 
Tindal and Mr. Justice Coleridge agreeing with 
y. C. Wigram and Justices Erie and Coltman hold- 
ing that the defence under the act was complete. 
The same question was afterwards sent by Lord 
Chancellor Cottenham to the Court of Exchequer, 
when the Chief Baron and Barons Parke, Alderson, 



and Piatt certified in fiivour of the oonstruction placed 
upon the act by Lord Denman and Justices Williams, 
Erie, and Coltman. The case was eventually heard 
by Loixl Chancellor Cottenham (vide 18 L. J. R. Ch. 
498), who, after reviewing the conflicting authorities, 
reversed the decision of Sir J. Wigram, and held 
that the non-payment of tithe for the period men- 
.tioned in the act created a yalid and indefeasible 
exemption of such land firom payment of tithe. The 
meeting decided unanimously in the negative. 

Moot Paint, No. 208. 

Do the provisions of the Thellusson Act, 89 & 40 
Geo. 8, c. 98, apply in a case where a direction to 
accumulate is implied or takes place by operation of 
law? 

Before the Thellusson Act the only rule against 
accumulation was the one against perpetuities, viz., 
a life or lives in being, and twenty-one years after. 
The attention of the legislature having been called 
to this question by the extraordinary will of Mr. 
Thellusson, the above-mentioned statute of 39 & 40 
Geo. 8 was passed, by which it was enacted that no 
settlement or disposition of real or personal estate 
should be made, bo that the rents or profits thereof 
should be accumulated either wholly ot partially for 
any longer i>eriod than the life of the grantor or 
settlor ; or the term of twenty-one years from the 
death of such grantor or settlor; or during the 
minority or respective minorities of any person or 
persons who should be living or en ventre sa mere at 
the death of the grantor or settlor ; or during the 
minority or respective minorities only of any person 
or persons who, under the uses or trusts of the 
assurance directing accumulation would, if of full 
age, be entitled to the rents and profits directed to be 
accumulated. Sect. 2 of the act excepts from its 
operation all provisions for accumulation for the pay- 
ment of the debts of any grantor or settlor or other 
person, and all provisions for raising portions for the 
children of any grantor or settlor or devisor, or any 
child or children of any person taking an interest 
imder any settlement, conveyance or devise, directing 
the accumulation. In the case of Macdonald v. 
Brjxe, 2 Keen 276 ; S. C, L. J. R. 1838, Ch. 173, 
the M. R. held that the statute did apply in a case 
where a direction to accumulate was not expressly 
directed, and that the income after the time allowed 
by the statute for accumulation belonged to the next 
of kin, the accumulation arising firom the tes- 
tator's residuary estate. Li the case of Elbome v. 
Goode, 14 Sim. 174; S. C, L. J. R. 1844, Ch. 894, 
the V. C. of England, after commenting upon Mac- 
donald V. Bryce, expressed a strong extra-judicial 
opinion in the negative, and observed that the 
" Master of the Rolls had himself, in Eyre v. Mars- 
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den (2 Keen, 574 ; S. C, L. J. R. 1838, Ch. 220), 
given a plain rule on the subject when he said that 
the statute, as it appeared to him, was not intended 
to operate^ and did not operate, to alter any disposi- 
tion made by the testator, except only his direction 
to accumulate ; striking that out, everything is left 
as before. Now, if you apply that language to a 
case in which no direction to accumulate is given, 
bnt there is an executory devise, by the operation of 
law the rents and profits would be preserved by 
way of accumulation for the person ultimately taking 
under the executory devise. Where there is nothmg 
to strike out in the way of direction you cannot 
strike out the direction unless you strike out the 
devise, and the direction is a separate thing from the 
devise." The last case was followed by the Corpo- 
ration of Bridgnorth v. Collins, 15 Sim. 538, where 
the y. C. of 'England acted upon the views he extra- 
judicially expressed in Elbome v. Groode, observing, 
** It may be true that there has been an accumula- 
tion, but it is the result, not of any direction given 
by the testator, but of clumce^ and I think that the 
statute does not apply to an accidental accumula- 
tion. The two last cases were folh^ed by the 
M. R. Sir John Romilly, iii Tench v. Cheese, 19 
Bwv. 8 i 9. C^24 L. J. R. Ch. 49; where, on a 
petition by the heir-at-law of a testator praying a 
declaration that he might be declared entitled to the 
accumulations of certain rents after the period 
allowed by the statute, the petition was dismissed 
on the ground that the' accumulation took effect not 
by reason of any direction contained in the will, but 
by reason of the law, which was not touched by the 
statute. This case was, on appeal to the Lord Chan- 
cellor and Lords Justices (24 L. J. R. Ch. 716) 
overruled on the ground that the will did contain an 
express direction to accumulate, and in giving judg- 
ment the Lord Chancellor said *> I do not think, for 
the reasons I shall state, that it is necessary to decide 
whether the view taken by the present M. R. and 
the late V. C. of England be or be not the correct 
one ; but I think I should not be discharging my 
duty, as judges have from time to time expressed 
their opinion on the subject, if I did not state (extra- 
judicially, because it is not at present necessary to 
decide it), that my opinion, so far as it goes, is that 
this is an impossible and an unsound distinction. If 
a testator directs that to be done which as a con- 
sequence leads to an indefinite accumulation, he 
must, within the meaning of the statute, be taken to 
have directed accumulation." The case of Morgan 
V. Morgan (4 De Gex and Sm. 64; S. C, Law J. 
R. 1861, Ch. 109), may also be referred to as a very 
strong authority in the affirmative of the moot 
point 



The meeting decided unanimously in the affirma- 
tive. Thos. Horton, Hon. Sec. 
98, Newhall-street, Birmingham. 



REAL PROPERTY LAW. 



[Continued from vol. 2, p. 240.] 
CiRCTTMSTANCES ovcr which we had no control 
occasioned the interruption of this series of articles, 
but we now resume them. It is to be borne in mind 
that the object is to present the principal rules or 
maxims of the law of real property in such a short 
and clear manner that the reader may comprehend 
and be able to retain them in his memory. 

Severance of joint tenancy [vol. 2, p. 239]. — There 
arc two evident errors at p. 239 : instead of "if one 
of the joint-tenants," read **if one of two joint- 
tenants ;" in the next line, instead of " if one of these 
so aliens," read "if one of three so aliens;" the dis- 
tinction will then be plain. 

Conditions lawful — Prohibiting alienation. — Con- 
ditions must be lawful and not absolutely unreason- 
able ; a condition annexed to an estate in fee 
prohibiting all alienation is void (pi. 26). 

A partial prohibition of alienation is not void 
(pi. 26). 

Who may take advantage of condition, — No person 
can take advantage of a condition annexed to a grant 
in fee simple but the grantor or his heirs (pi. 27, 
828). 

Leases by tenant in fee. — A tenant in fee simple has 
the power of demising or leasing his tenement for 
any term or number of years (pi. 58).^ 

When lease by deed or not, — An incorporeal tene- 
meut or one held in reversion or remainder must 
always have been leased by deed ; but land in pos- 
session might have been demised without deed; 
now, however, a deed is required where the term is 
for more than three years from the making thereof, 
I. e., wherever the statute of frauds requires a writing 
that writing must now be under seal (pi. 59, 166 ; 
8 & 9 Vict. c. 106, s. 3). 

Entry necessary on lease — Interesse termini — Release. 
— ^An entry by the lessee is necessary ; till tlien the 
lessee has but an interesse termini^ and no estate ; the 
lessor has no reversion, and cannot release ; but the 
rent is extinguished (Co. Litt. 270, a. 3) ; and pro- 
bably the release would operate as a grant. 

Note. — On a lease under the statute of uses entry 
is not requisite (Litt. s. 459, note) — ^And there is 
now little magic in the distinction, for an example of 
a lease operating necessarily and exclusively at the 
comnion law cannot easily be given, because the rent 
reserved is alone sufficient to raise a use, and render 
the instrument capable of effect as a bargain and sale 
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under the statute of uses. This is a point upon which 
we know that more than students have felt puzzled. 

Exchanges — No livery of seisin. — ^Livery of seisin 
was not required on an exchange (pi. 63). 

Req^iisites to a strict exchange, — The estates ex- 
changed must be equal, and each party must make 
an entry in his lifetime (pi. 63). 

Word — ** Exchange,^^-— The word " exchange " was 
requisite, and then- there was a warranty and a 
condition annexed, the latter of which was of practi- 
cal importance, as by it. if either party or his heir 
were deprived of the land, he might have back that 
which was formerly his own (pi. 6-1). By the 
8 & 9 Vic. c. 106, s. 4, an exchange made after the 
1st October, 1845, implies no condition of re-entry ; 
nor is there any such condition on a mutual con- 
veyance (pi. 65). 

Fines and recoveries for married women to convey. — 
By a fine or recovery, but not by deed, a married 
woman, with the consent of her husband, might 
conv^ her estate or relinquish her right to real 
esUte (pi. 66). 

Recovery defined, — A recovery was a conveyance or 
assurance brought by the intended grantee either di- 
rectly against the grantor or against another person in 
such manner as to implicate the grantor in the 
proceedings, judgment being given against the . 
grantor (pi. 105). 

. Immediate tenant of the freehold to be sued. — The 
recovery must properly have been against the person 
having the first freehold estate in the land (pi. 106). 

Want of freehold cured by estoppel. — A recovery 
not against the first freeholder might be a good con- 
veyance of the fee by way of estoppel (pi. 107). 

Recovery in term time, — ^A recovery could only 
be effected in term time, whilst a fine could be 
levied in vacation (pi. 109, 110). 

Fine and recovery by attomey.—A fine could not 
be levied by attorney, but a recovery could (pi. 

HI). 

Operated from first- day of /«nn. —Both fines and 
recoveries operated in general from the first day of 
the term, in or of which they were recorded (pi. 
112). 

Lands in two counties could not be included in one 
fine or recovery (pi. 113). 

Sec. n. Alienation under Statute of Uses 
(pi. 114—187). 

Courts of equity — Jurisdiction over agreements and 
trusts. — Prior to the reign of Henry dth, courts of 
equity compelled th^ conscientious performance 
of agreements and the execution of trusts (pi. 
114). 

Feoffment to use of third person-^ Agreement for 
saU. — On a feoffment to A. and his heirs to the use 



of B. and his heirs, or an agreement by A. to sell his 
lands for a consideration to B., B. was in equity 
treated as the owner (pi. 115, 116). 

Considerations^ two sorts: valuable and good — 
Bargain and sale — Covenant to stand seised. — A con- 
sideration for an agreement might be money, or 
affection for wife, or relation or marriage; the 
former was required in a bargain and sale; the 
affection consideration in a covenant to stand seised ; 
neither of these was good at law (pi. 117— 119X 

Future uses.— At common law, no friture estate 
unsupported by prior limitation, was or is now 
valid ; bat in equity, a friture interest might be 
created. Thus a feoffment to A. and his heirs 
to the use of B. and his heirs on the latter 
marrying, or a covenant to stand seised to use of 
covenantor and his heirs, until marriage of brother, 
&c., and then to him and his heirs was good (pi. 
121). The grantor retained the entire inheritance 
until the event took place, on which the ^ture 
interest (called a Springing or Shifting Use) was to 
arise. 

Powers of revocation and new appointment. — ^In 
equity, a grantor was allowed to reserve to himself, 
or give to another, powers of revocation of the 
uses, and of new appointment, 00 aa to romodel the 
equitable rights (pi. 123—5). 

Resulting use on grant — without consideration. — In 
equity, where a conveyance was made without con- 
sideration, or one not extending to the whole fee, 
and without any, or with an incomplete declaration 
of uses, there was a resulting use to the grantor 
(pi. 126). 

The statute of uses—Tl Hen. 8, c. 10.— Where 
persons are seised (thus excluding corporations and 
existing chattel interests) of lands, tenements, or 
hereditaments to the use of others (including cor- 
porations), the persons having such use shall have 
the seisin estate and possession of such lands, fte., 
for such estates as they had in the use (131 — 135). 

Bargain and sale and covenant to stand seised. — A 
bargain and sale and covenant to stand seised, are 
perfect conveyances of lands, except that as to 
freehold interests a .bargain and sale must be 
enrolled ; the deed gives the use and the statute of 
uses adds the legal estate (pi. 136, 139). 

Common law assurances^ lease and release, ffc. — 
Resulting use. — ^A common law assurance transfers 
the seisin, and if accompanied with a declaration of 
uses, the legal estate follows tiiat declaration. If 
such declaration and consideration be both wanting, 
the legal estate retums^o the grantor ; he has not 
a mere use or trust estate, and it is improperly called 
a resulting use (pi. 137, 138). 

StatuU of InrolmenU, 27 Hen. 8, c. 16— Bon^otii* 
and sales to be inrolUd.— By the sUtute of mrol- 
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meats, no freehold intereat can paas by bargain and 
aale e^eept it be indented, sealed and inroUed 
within six lunar months (pi. 139—141). 

Belation back of imrolmeiU.'—An inrolment made 
at any time within the six months, has the same 
effect as if it had been made immediately after the 
execution of the deed (pi. 142). 

Bargain and sale and covenant to itand ieised. — A 
deed may operate as a bargain and sale, and also as 
a coyenant to stand seised : as to a son, &c., for life 
and afterwards, in considenftion of a sum of money, 
to C. in fee (pi. 145). 

Lease and release^ ongin of. — ^As the statute of 
inrolments applied only to bargains and sales of a 
freehold interest^ a bargain and sale for years did not 
require inrolment ^ but by the statute of uses, the 
term was conyerted into an estate without entry : a 
release by a separate deed of the inheritance gaye a 
full fee simple : hence the origin of the lease and 
release (pi. 148—9). 

Lease and release a common law assurance. — ^The 
lease and release transferred the legal estate under 
the rules of the common law : therefore a declaration 
of uses may be made in fayour of persons from whom 
no consideration moves (149, 150). It is now super- 
seded by the grant (which also transfers the legal 
estate under the rules of the common law), by 
reason of the provision in the 8 & 9 Vie. c. 106, s. 2, 
that the immediate freehold of lands shall lie in 
grant. 

Use upon use — Bargain and sale^ j-c., to uses, — ^A 
bargain and sale to B. to the use of C. carries the 
1 jsl estate to B., who is a trustee to C. It is the 
same on a common law conveyance to A. to the use 
of B. in trust for C, or to and to the use of B. in 
trust for C. The maxim is that there cannot be a 
use upon a use (151—153, 1360). 

Shifting estates at common law, — ^At the common 
law a proviso to shift an estate in fee from one person 
to another is void (pi. 154 — 160). 

Common law conveyance to A, to use of A,^ with a 
shifting gift to B. — On a feoffment, &c., to A.. and his 
heirs to the use of A. and his heirs, A. is in by the 
common law ; yet a proviso that on the marriage 
&c., of B. the land shall go to him and his heirs seems 
to be good (pi. 154 — 5 n.). 

Grantee to uses also joint tenant of use. — ^Though, 
where a grantee to uses is entitled to the use he is 
in by the common law, and though this is so 
where the use is, on some event, to shift to a third 
person, yet on a grant to A. in fee to the use of 
himself and B., A. and B. are both in under the 
statute of uses (pi. 154, 7, 9). 

Limitation of uses by way of remainder, — On a 
grant to A. and his heirs, to the use of A. for life, 



and after his decease to the use of B., both A. and 
B. are in under the statute (pi. 160). 

Grant to use of grantor in tail, and then to grantee 
in foe. — On a grant by A., to B. and bis heirs, to 
the use of A. and the heirs of his body, and after, 
to the use of B. in fee, B. has not a reversion^ but a 
remainder by the statute (pi. 160, n). 

Bargain and sale of lands after seven years from 
date—On a bargain and sale of lands after seven 
years, until the end of the seven years, the bar- 
gainor is seised of his old estate in fee, and the 
bargainee then takes by a springing or shifting use 
(pi. 161). 

Scintilla juris—Shifting use,— On a limitation to 

A. and his heirs, to the use of 3> and his heirs, until 
the marriage of C, and then to the use ot C. ; 

B. is tenant in fee under the statute, and on C.'^s 
marriage the seisin returns to A. for a moment, in 
order to be transferred immediately to O : A. always 
had a possibility of being seised to the use of C. 
Such ia the doctrine known under the designation 
of scintilla juris, though strictly the scintilla juris 
ought to be considered as vested in B. (pi. 162, n). 

Springing use — Limit of time. — A springing use 
must be limited to take effect, except preceded by 
an estate tail in possession, during the hfe of a living 
person aud twenty-one years more (pi. 163, 784). 

Technical words in limitations of uses, — ^The word 
** heirs" is necessary to limit a fee simple by deed 
by way of use (pi. 164). 

Tenancy in common. — In a conveyance to the use 
of two more persons, the words " equally to be 
divided " constitute a tenancy in common (pi. 165). 

Note. — See, however, Sugd. Pow. 481 ; Noy's 
Max. 85 ; 4 Bac. Ab. 464. 

Uses declared in writing,— Vkb must be declared 
in writing, except such as result (pi. 168). 

Uses onfinesy ffx. — On a fine or recovery, the uses 
were necessarily declared by a separate instrument ; 
and this either before or after the levying, &c. 
Where the uses preceded the fine, &c., they might 
be annulled or varied up to the fine being levied 
(pi. 169, 170). 

Powers of revocation and new appointment, — These 
powers are in effect springing uses, giving some per- 
son a future discretion to affect existing or declare 
ftiture uses : they confer the right of alienation as 
distinguished from that of exyoyment (pi. 172 — 185). 

Power extinguished by conveyance. — On a convey- 
ance to such uses as A. shall appoint and in default 
to him in fee, by which he is seised in fe^ subject 
to divestment by his own appointment, if A. convey 
the power is extinguished either entirely or pro 
tanto according to the extent of estate conveyed 
(pi. 175—6). 

Judgments^ bankruptcy, j-c— A judgment operates 
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on lands over which the party has a sole disposing 
power for his own benefit (1 & 2 Vic. c. 110, ss. 11, 
18). Bankmptcy and insolvency pass powers for 
the bankrupt's or insolvent's own benefit to the 
assignees (1 Sug. Pow. 80 — 5, 7th edit.). 

Powers appendant, apportionment o/.— Where a 
person has a partial estate, and also a power extend- 
ing beyond his estate, this is a power appendant, 
which cannot be apportioned; but an appendant 
power may be such as in its exercise may possibly, 
though not necessarily, affect the estate, and this 
kind may be apportioned, so as to be extinguished as 
to the estate aliened but continuing as to the un- 
aliened part (pi. 179). 

Powers in gross are where the powers cannot inter- 
fere with the party's estate, and a mere conveyance 
will not destroy the power (pi. 180). 

NoTB.— That the fee and a power may co-exist, 
see Powdrell ▼. Jones, 18 Jur. 1112. 



MOOT POINTS. 



No. 120. — Promissory note — Lost — Remedy. 

On the 10th of March, 1856, A gave to B. a 
promissory note for £200, payable six months after 
date. B. has lost the promissory note, and A. now 
refhses to pay the amount unless the note is returned 
to him. Has B. any, and if any what remedy against 
A. for the recovery of the sum due. 

Frederick Smith. 

No. 121.— Lease void through laches of mortgagor, 
aiui no covenant for payment of mortgage money — 
Mortgagee's remedies. 
A. being the assignee of a lease for mining purposes 
for twenty-one years, which contains a proviso for 
re-entry on breach of the covenants therein con- 
tained assigns to B. by way of mortgage for securing 
£500. The mortgage contains the usual power of 
sale in case of de&ult in payment on a day long 
smce passed, and (inter alia) the usual covenant for 
performance of the covenants in the lease, and to 
keep B. indemnified therefrom. It does not, how- 
ever, contain any covenant for payment of the mort- 
gage debt. The recitals in the mortgage state that 
A. holds the premises so assigned upon trust for a 
certain company therein named— that the said mines 
were intended to be worked by such company, and 
that the said A. was not personally interested 
therein. other than as a shareholder, and that B. 
should look to the hereditaments so mortgaged for 
payment of the said sum of £500, and that A. should 
not be personally liable upon any covenant — ^not, it 
will be observed, that B. should look onljr to the 
hereditaments, &c., or that A. should not be per- 



sonally liable at all. The company by resolution 
duly authorised A. to execute such mortgage. 

After tiie mortgage to B. the lessor re-enters in 
consequence of the non-fulfilment of the covenants 
in the lease-^the lease is thus void through A.'s or 
the company's laches, and therefore the security so 
fiur as the lease is concerned is at an end. 

First, — ^Is not A. or the company liable to B. for 
the mortgage debt by reason of such laches. And 
secondly, — ^As every mortgage implies a loan, and 
every, loan implies a debt (see Jarman's Convey- 
ancing by Sweet, vol. 6, p. 100), is not A. or the 
company otherwise liable to B. notwithstan^ng the 
absence of the covenaoTin the mortgage. 

L. C, JuN. 
No. 122.— Chequje—Stamp—PenaUy. 

Does a cheque drawn and dated at a place beyond 
fifteen miles of the bank at which it is made payable , 
but issued within that distance require a stamp 
under 17 & 18 Vic. c. 83? 

If a cheque ia drawn and issued beyond fifteen 
miles from the bank at which it is made payable, 
without being stamped^ what penalty is incurred by 
the drawer and receiver thereof? 

No. 128. — Sur^ — Composition. 
A. having contracted a debt with B., givesja bond, 
with C. as surety. Does B. by executing a com- 
position deed, afterwards made by A., discharge C. 
firom payment of the residue of the debt ? 

Venator. 

No. 12A:.— Joint Tenancy — Partition— EmhUments. 

A. B. devised lands to €. D. and E. F. as joint 
tenants in fee simple. Fifteen years ago C. D. and 
E. F., in pursuance of a verbal agreement only, 
divided the lands since which each has occupied 
a moiety in severalty. £. F. is just dead having 
made a will by which he has devbed his real estate 
to hb wife and appointed her sole executrix. £. F.'s 
portion of land is sown with wheat which is ripe for 
harvest. C. D. claims the land and emblements 
also. Is he entitled to both or either ? The ques- 
tion is of interest and may be viewed from several 
points. Robert Ellxott Pannbtt (Whitby). 

No. 12b.— Agreement to pay— Bill or Note. 

A. by writing (not under seal, and without date) 
promises to pay B. £20 as follows :— *^ I promise to 
pay to Mr. B. the sum of £20 to-morrow." The 
mooter, of course, is of opinion that this agreement 
is altogether invalid, inasmuch as it bears no date, ia 
minus a consideration, nor concludes with the usual 
** finale" — value recHved. Different opinions have, 
however, been expressed, and the mooter would be 
glad of an opinion on the subject. J. W. S: L. 
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LEASES AND SALES OF SETTLED 
ESTATES. 



New orders in Chancery, — We have before (p. 106 
— Ill) ipiven the provisions of the late act (19 & 20 
Tie. c 120), relating to the granting of leased, and 
the making sale of settled estates, and we have now 
to state that th^ following orders have been issned 
by the Lord Chancellor for carrying out the said 
act They bear the date of the 15th of Nov. 
1856, and will probably be so sometimes cited, and 
therefore, the reader will bear this in mind. 

L Form of petitions and notices — Every petition 
nnder the act, and every public and private notice 
required by the act must set forth the name, address, 
and description of the petitioner, and also a place 
in London, Westminster, or the borough of South- 
wark, or within two miles of Lincoln's Inn Hall, 
where he may be served with any order of the court 
or notice relating to the sutgect of the petition. 

IL Entitling petitions, notices, affidavits, j-r. — ^All 
petitions and notices, and also all affidavits and other 
proceedings under the act are to be entitled, in the 
matter of the act, and in the matter of the property 
in question, mentioning the county and parish or 
place in which it is situate, and describing it by 
general terms, and every such petition shall be 
mariced with Uie words Master of the Rolls, or with 
the title of the Vice-chancellor before whom it is 
intended to be heard. 

UL Application fin- directions, — ^Afier any such 
petition has been presented, application may be 
made exparte and in chambers to the judge before 
whom it is intended to be heard for directions in 
what newspapers the notices required by the act 
are to be inserted. 

rV. Motions exparte — Service of order — Motions 
under the twentieth section of the act may be made 
exparte within seven clear days after the publication 
of the advertisement which may be last inserted in 
the newspaper, but not later (except by special leave 
of the court), and every order made on any such 
motion lilust be served on the petitioner withm four 
days after the making thereof. 

V. Copy petition — Application fyr, — If the person 
or body corporate obtaining such order shall require 
a copy of the petition, such person or corporation 
shall at the time of serving such order make a 
written application to the petitioner for such copy, 
with an undertaking to pay all proper charges for 
the same. 

VL Delivery of copy petition and payment. — ^Within 
two clear days after such application a copy of the 
petition shall be ready to be delivered, and shall be 
delivered on demand, and on payment for the 
same after the rate of fourpence per folio. 



Vn. Time for setting down for hearing, -^"No 
petition under the act shall be set down for hearing 
until after the expiration of twenty-one days from 
the publication of the last of the advertisemento. 

ynL No previous application to Parliament, — 
Upon every application under the act the 'court 
must be satisfied by sufficient evidence that no such 
previous application to Parliament as is mentioned 
in the twenty-first section of the act has been made 
and njected or reported against. 

IX. Evidence as to parties interested ^.— On 
every application under the act for authority to sell, 
the coart must be satisfied by sufficient evidence 
who are the parties interested in the estate, whose 
consent is required by the a6t, and what are the 
circumstances a'hich render the proposed sale proper 
and expedient. 

X. Special directions muler sec, 86 of Act. — ^In all 
cases in which under the provisions of the thirty- 
sixth section of the act it shall be necessary to 
obtain the several directions of the court for any 
application to the court or any consent to such 
application, such special directions may be obtained 
exparte by summons at the chambers of the judge 
to whose court the application may be intended to 
be made or may have been made. 

XI. Order referring to documents, ffC, — ^Every 
order of the court made in pursuance of the powers 
conferred on it by the act shall specify in what 
document or documents (if any), the notice referred 
to by the twenty-second section of the act shall be 
placed or endorsed, and the judge may, if he thinks 
fit, reqiure that such document or documents so en- 
dorsed shall be produced in court for his inspection, 
and in case of any such order relating to lands in a 
register county or district, the court may order a 
duplicate or a memorial of the same to be re- 
gistered. 

XII. Fees and allowances to officers and solicitors, — 
The fees and allowances to all officers and solicitors 
of the court in respect of the matters under the ect 
shall be such fees and allowances as by the present 
practice of the court they are entitled to take and 
charge for business of a similar nature. 

NEW ORDERS IN CHANCERY. 



Business in judges' chambers — Applications to take 
out monies, and under trustee acts. 
Thb Lord Chancellor has issued some new orders, 
bearing date the 12th of November, 1856, whereby 
more business is taken firom the bar, au4 sent into 
chambers — a proceeding which, however unpala- 
table to the bar, is one by which the suitor must be 
benefitted. The^e orders allow applications for 
payment of diviaends on stock carried to separate 
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accounts (so it has been decided, DanieU y. Daiiiell, 
14 Kovember, 1852) or for transfers' of stock under 
£300 in amount, to be made in chambers. Applica- 
tions under the trustee acts where the fund does not 
exceed £300 may be made in the same manner, and 
also in all cases where a decree shall have been 
made by the court for the sale or conveyance of 
land. The orders also extend to applications on the 
part of infants, in cases where they are wards of 
court, or their estates are under its administration. 

Business of equity judt/es. — ^The business to be 
disposed of by the Master of the Rolls and the Vice- 
Chancellors respectively while sitting at chambers 
shall (comprise die following matters, that is to say : 

Applications for payment of dividends, j-c. — ^Appli- 
cations for payment to any person or persons of the 
dividends or interest of any stocks or funds standing 
on the credit of any cause or matter depending in 
the Court of Chancery to the separate account of 
such person or persons. 

2. Payment out of money ^ ^c, invested for infant, 
legatees, jne., £300. — ^Applications under the S2nd 
section of the act of Parliament, passed in the 36th 
year of the reign of King George, the Third, chapter 
62, in all cases where the sum paid into the Bank of 
England, or the stock transferred into the name of 
the Accountant-General under such section, does 
not exceed three hundred pounds cash, or three 
hundred pounds stock, as the case may be. 

3. Monies paid in under trustee relief acts — £300. 
— Applications under the act passed in the session of 
Parliament holden in the 10th and 11th years of the 
reign of her present Miyesty, chapter 96, intituled 
^ An Act for better securing Trust Funds, and for 
the Relief of Trustees," and the act passed in the 
session of Parliament holden in the 12th and 13th 
years of the reign of her present Miyesty, intituled 
'* An Act for the further Relief of Trustees," in all 
cases where the trust ftmd does not exceed £300 
cash, or £300 stock,' as the case may be. 

4. Trustee' acts, after decree for sale or conveyance. 
— ^Applications under " the Trustee Act, 1850," and 
the act of Parliament passed in the session of Parlia- 
ment holden in the 15th and 16th years of the reign 
of her present Majesty, intituled " An Act to extend 
the Provisions of 'the Trustee Act, 1850/" in all 
cases where, any decree or order shall have been 
made by the court for the sale or conveyance of any 
lands. 

6. Infants* property^! Will, 4, c. 65.— Applica- 
tions on behalf of infknts under the 12th, 16tl9, and 
17th sections of the act of Parliament passed in the 
Ist year of the reign of King William the Fourth, 
chapter 65, in all cases where the infant is a ward of 
the Court of Chancery, or the administration of the 



estate of the infant, or the maintenance of the in&nt 
is under the direction of the court. 

" Zaacfo."— Ii^ the 4th of these orders, the words 
^* lands" is to be construed according to the defini- 
tion and interpretation thereof contained in the 2nd 
section of " the Trustee Act, 1860." 



Old and New Judges. — On the retirement of 
Mr. Baron Piatt, Mr. W. H. Watson has been 
appointed a Baron of the Exchequer, and on the 
death of Chief Justice Jervis^ Sir Alexander Cock- 
bum, the late Attorney Genend, has been ap- 
pointed Chief Justice of the Common Pleas in Ids 
place, according to the gossip in the newspapers, the 
New Chief Justice was unwilling at first to accept 
the office, but we rather think the delay which 
occurred was occasioned by ministerial difficulties. 
On the occasion of Mr. Watson^s appointment (and 
also Sir Alexander Cockbum^s), the following scene 
took place, or as the newspapers inform us, the 
following farce was performed in the Court of 
Common Pleas on Thursday, the 6th November, 
in the year of our Lord, 1856, by grave, learned, 
and wise men, who merit and receive the respect of 
the profession and the public, and who ought to be 
relieved from such absurdities : 

At the opening of the court the seats were jraised 
in the centre to permit Mr. Baron Watson, the new 
judge elect of the Court of Exchequer, to pass down 
and go through all the ancient ceremonies of 
pleading as a sexjeant, and taking his seat within 
the bar as a serjeant-at-law preparatory to being 
sworn in as a judge. The new baron entered the 
court in full Serjeant^s costume, preceded by Mr. 
Seijeant Channell and followed by Mr. S^eant 
Byles, the bar rising. The learned judges then put 
on their black caps, and Watson, Sexjeant, prayed a 
writ of right of dower for Ann Wynn, demandant, 
ngainst John Scott, tenant, which was granted, and 
del forth the claim of the demandant to dower out of 
certain lands in Yorkshire in the possession of John 
Scott as tenant. Channell, Serjeant, appeared for 
the tenant, and defended his right. Byles, Serjeant, 
prayed an imparlance. Cresswell, J. — Let it be so. 
Watson, Sexjeant, prayed that it might be recorded. 
The record was then solenmly read by one of the 
masters. This ceremony having been gone through, 
Cresswell, J., addressing Watson, Serjeant, said, 
" Brother, do you move anything ?" Watson, 
Serjeant, bowed and retired. The usual business 
of the court then proceeded. 
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THE LATE CHIEF JUSTICE JERVIS. 



The death of this learned jadge took place on the 
eyening of the let instant, being the last day of 
the Long Yaci^on. The delicate state of health 
from which he had so long been suffering had 
rendered the event not altogether unexpected, 
but it occurred so suddenly and so closely upon the 
re-union of the members of the legal profession, 
that it was with painful surprise they heard of it 
as they met in Westminster Hall on the first day 
of the term. 

Sir John Jervis was bom on the 11th January, 
1802, and was the second son of Thomas Jervis, 
Esq., who was counsel to the Admiralty, Chief 
Justice of Chester, and one of the last of the Welch 
judges. He went at an early age to Westminster 
School, thencib to Trinity Hall, Cambridge, thence 
into the army ; and was on the point of leaving 
this country for the Cape with his regiment, when 
he became engaged to 'be married; he thereupon 
left the army, and directed his attention td the law. 
He was called to the Bar by the Society of the 
Middle Temple in 1822, the same year in which 
Sir Fitsroy Kelly and the late Sir William Follett 
became members of the bar. While a stuff-gowns- 
man he produced several legal works, one on the 
duties of coroners, another on the new Rules of ^ 
Court, i|nd several editions of Archbold^s Criminal 
Law ; was a reporter in the Court of Exchequer, 
with the present Mr. Justice Crompton, and was 
also one of the originators of, and a principal con- 
tributor to The. Jurist. Having become a Queen*s 
Counsel, he was next made Solicitor-General in 
1846, and in a few days afterwards Attorney- 
General, on the elevation of Sir Thomas Wilde 
to the Chief Justiceship of the Court of Common 
Pleas. He held the office of Attorney-General 
through the stormy year of 1848, and conducted the 
political prosecutions of that period with great skill 
and success. In connexion with thia part of bis 
career wc should not forget his valuable statutes 
for consolidating the laws relating to the' duties, 
&c., of justices of the peace, commonly known as 
" Jervis's Acts.'^ He was elevated to the office of 
Chief Justice of the Court of Common Pleas in 
1860, succeeding Sir Thomas Wilde, who was then 
raised to the chancellorship and the peerage by the 
title of Lord Truro. Until that year Sir John 
Jervis had represented Chester, for which place-be 
had sat in Parliament since 1832. He was a thorough 
and consistent liberal in politics. Some observations 
have been made in the newspapers upon the conduct 
of the deceased judge in the discharge of his judicial 
functions, which appear to us likely to be injurious 
to the interests of justice, which require that the 



presd should speak out boldly upon a point of such 
importance as the proper discharge of judicial 
functions. To be plain, then, there can be no doubt 
that the late Chief Justice did not give that fiiir 
and dispassionate consideration of cases brought 
before him, which the suitors had a right to expect 
He was often violent, passionate, and irritable, and 
having once made up his mind, frequently without 
any grounds at all, and in most cases with only 
a very small and one-sided portion of information, 
he sacrificed everything to his preconceived notions 
of the merits or demerits of the question, and thus 
often inflicted gross injustice on litigants. The bar 
had little or no influence with him, chiefly because 
the old tone of independence' in that body is dying 
out, and thus no such effectual check was put on Sir 
John Jervis as would have been done in former and 
better times. Indeed, we consider the chief utility 
of a bar to consist in this, that they shall show 
themselves willing and able to resist the tendencies 
(to sp^ak mildly) which many judges, but none 
more so than Uie late Chief Justice, display to 
decide matters coming before them more from 
caprice, passion, and preconceived notions, rather 
than from a cool and dispassionate consideration of 
the merits of each case, and after having heard all 
the arguments on each side. If the bar are un- 
williug to oppose such tendencies, then it may be 
said to be abdicating its chief function, and it will 
not be surprising if the public should look upon the 
existence of that institution as one of indifference, 
or even that its abolition would be a gain. The 
following is the mild and even laudatory manner 
in which the late Chief Justice is spoken of in one 
of the best notices of him in the newspapers. *^ The 
late Chief Justice was a man of vexy high abilities, 
and sufficient proof of this assertion will be found 
in the fact, that he presided over the Court of 
Common Pleas during a period when it contained 
most eminent judges, and yet shewed himself 
capable and worthy of presiding over it. His great 
characteristic was the wonderful rapidity with which 
he seized upon the real point of the case, and at 
the same time the soundness o the judgment which 
he formed upon it. This rapidity to some, who 
could not comprehend the mode in which he arrived 
at his conclusions, appeared a weakness in his 
character, but almost invariably after the case had 
been fully sifted, the correctness of his view was 
made apparent. His judgments on the bench shew 
that he was fully conversant with the principles of 
our law, and that he had studied it both practically 
and as a science. He appeared to rise with his 
position, and proved himself equal to the arduous 
duties of the profession as they became more and 
more elevated and onerous. It is true that at times 
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his temper was hasty and impatient, but this was 
in a great measure attributable to the state of his 
health, and also to that extraordinary acuteness 
of the perceptive faculty which we have mentioned, 
and which made him master of all the bearings of 
a case before it had been developed in its ordinary 
course. We know also that he himself admitted 
and regretted these infirmities of temper; audit 
must be admitted, that if he was sometimes im- 
patient with junioni, he was equally so with the 
leaders. The youngest member of the bar was 
treated with as much consideration by him as were 
Queen*B Counsel and learned Serjeants, and many 
instances of his kindness to juniors are well known. 
From the causes which we have mentioned, the late 
learned judge often adopted a very strong view of a 
case almost from its commencement, and he always 
expressed in unmistakeable lang^uage what he felt. 
This was undoubtedly a defect in him as a judge, 
but we believe that he was most anxious to do strict 
and impartial right to all parties; and when we 
consider the disease under which he was labouring 
for so long a period, it is matter of surprise that he 
administered justice with such consummate power 
and ability. 

His vigorous mind may be said to have outlived 
his body. It seems but the other day that we heard 
him express in his terse and lucid language the 
conclusions of his strong, clear, and subtle intellect, 
as' if scorning the disease which could affect only 
the material part of his frame. We believe that 
we express the feeling of those who knew him best 
when we say that by his death we have lost an 
eminent and excellent judge.*^ 

Another account (Daily News) says : '* It would 
probal]|ly be quite within the limits of truth to say, 
that in the two intellectual gifts of rapid apprehen- 
sion and rapid ratiocination, no public man of the 
present day was within the range of his own pro- 
essional pursuit, the equal of the late Sir John 
Jervis. Even to those most accustomed to witness 
he effects of forensic training in sharpening and 
quickening the intellectual faculties, there was 
something almost preternatural in the swiftness 
of glance with which the deceased Chief Justice took 
n all the bearings of a complicated subject, which,, 
till he came into court, was wholly unfamiliar to 
him-r-in the facility with which he detected every 
artifice, exposed every sophistry, and pursued wi(h 
an unerring logic the longest train of legal reasoning 
to its remotest consequences. As a mere dialectic 
display, few exhibitions could be more gratifying 
to an intellectual mind than to watch Sir tfohn 
Jervis, in nhe Common Fleas, making his way 
through the intricacies of a long patent cause, or 
playfully dragging to light the skilfully disguised 



fallacy which formed the basis of some solemn and 
plausible argument that might easily have imposed 
on a judge less skilfully astute than himself. 

^'The mode in which the whole was done made 
the best part of the exhibition. Not a word was 
wasted. Subtle and swift, the keen shaft of logic 
was shot, and the solemn man was abashed, and the 
ponderous man came down with a crash , and — greater 
miracle still — the incessantly talkative man was 
silenced. . Even the ablest and the clearest-headed 
confessed that there was no standing up against 
Jervis ; and by a sort of tacit agreement it came 
to be understood that as little noQsense as possible 
was to be talked before him. And all this was done 
without pedantry and without harshness. Every- 
thing was accomplished with the easy, half-careless 
manner of a clear-sighted man of the world. 
♦ ♦ ♦ The presiding judge never spoke except to 
the point, and, as far as possible, repressed any devia- 
tion from this laudable habit in others. IHie con- 
sequence was, that causes were got through with a 
rapidity which, to those accustomed to the more 
cumbrous procedure of other sages of the law, 
seemed almost incredible. And yet this rapidity 
was not purchased at the expense of any slovenliness 
or inaccuracy. There is probably no judge on the 
bench against whose Nisi Prius rulings so few 
exceptions have been successfully urged. Siill it 
is undeniable that the manner of the Chief Justice 
had its disadvantages. Decorous people professed 
to be shocked at its total want of conventional 
dignity ; but even those who are more disposed to 
regard the substance than form were obliged to 
admit there was a carelessness, a levity, sometimes 
even cynicism, about the deportment of Sir John 
Jervis, which would on all accounts have been as 
well away. But these were, after all, minor defects ; 
and we believe we shall find a very general con- 
currence in the opinion we venture to express, that 
upon the whole it will not be easy adequately to 
supply the void which the death of Su: John Jervis 
has left on the judicial Bench." 

It will be seen that the late judge is spoken of 
as an author, and one of the legal journals makes 
him author of a " Treatise on the Criminal Law.'* 
The truth is. Sir John Jervis never produced an 
original work, and the Criminal Law Treatise 
spoken of is but the appropriation of the labours of 
a hard working man, Mr. Archbold; the name 
of the judge was used but as a more taking one 
with the profession, whilst the merit of the \rork 
is due to the real author. To mention this is but 
a matter of justice to a man who has been more 
hardly used than any other professional writer, 
having his foundations built upon by those who 
were either incompetent or too idle to lay any of 
their own. 
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RECENT STATUTES. 



We now eondnde our notices of the yarious statutes 
passed in the last session, referring for the statutes 
not here noticed to pp. 25, 26, 69^80 (New County 
Court Act), 88 — 92 (Mercantile Law Amendment 
Act), 99, 100, 105, 111 (SetUed EsUtes Act), 116— 
120. 

Cap. Xrv.-— Trial of Offencim Act. 

Object of act — Removal of wdictments into Central 
Criminal Court v^ important or difficult cans, — By 
this act (which we thought we had before noticed) 
the Court of Queen's Bench is empowered to order 
persons charged with criminal offences to be tried at 
the Central Criminal Court, though the offence was 
not committed within the jurisdiction of the latter 
court. The act indeed enables the Court of Queen's 
Bench, both to order indictments removed into that 
court to be tried at die Central Criminal Court, and 
also to order the trial in that court of criminal 
offences, though committed out of its jurisdiction, 
whenever it may appear expedient to the ends of 
justice that such should be the case. The act also 
meets a difficulty which was suggested by counsel 
for the prosecution, on the argument of the rule in 
Palmer's case, namely, that the recognizances of the 
witnesses would be discharged by the removal of the 
indictments. For this purpose it provides for giving 
notice in writing to the parties bound by their 
recognizances to prosecute and give evidence, to 
appear before the Central Criminal Court, and 
enacts, that if such notice be given the recognizances 
shall be as obligatory as if they had been originally 
entered into to prosecute and give evidence before 
the Central Criminal Court. That court is also 
empowered to order the payment of the costs of the 
prosecution and witnesses when the case has been 
so removed. This could not previously have been 
done where the indictment had been removed into 
the Court of Queen's Bench by certiorari. The 
following are the only enactments necessary to be 
set out at length. 

Sec. 1. Power to Court of Queen^s Bench to order 
indictments removed into (hat courts either before or 
after passing of this act to he tried at the Central 
Criminal Court, — Whenever any indictment or 
inquisition for any felony jor misdemeanor committed 
or supposed to have been committed at any place 
out of the jurisdiction of the said Central Criminal 
Court shall have been removed by writ of certiorari 
into her Miyesty's Court of Queen's Bench, either 
before or after Uie passing of this act, and it shall 
appear to such court in term time, or to any judge 
thereof in vacation, that it is expedient to the ends 
of justice that such indictment or inquisition should 



be tried at the said Central Criminal Court, it shall 
be lawful for such Court of Queen's Bench in term 
time, or for such judge thereof in vacation, to order 
that such indictment or inquisition shall be tried at 
the said Central Criminal Court. 

Sec. 2. When any juch order has heen made^ the 
indictment shall he transmitted to the Central Criminal 
Court, — Whenever any such order shall have been 
made, the Queen's coroner and attorney, or other 
officer having the custody of tlie records of the said 
Court of Queen's Bench, shall forthwith upon 
notice of such order transmit such indictment or 
inquisition so removed by certiorari as in the pre- 
ceding, section mentioned, together with any deposi- 
tions, examinations, or informations relating to any 
offence charged therein which shall be in his custody, 
to the proper officer of the said Central Criminal 
Court, to be by him kept amon^ the records of the 
said Central Criminal Court. 

Sec. 8. The Court ofQueen^s Bench may order any 
person charged unth any offence committed out of the 
jurisdiction of the Central Criminal Courts to he tried 
at that court, and thereupon a certiorari shall issue to 
remove the indictment into the Central Criminal Court, 
— Whenever any person shall have been committed 
or held to bail for any felony or misdemeanor 
committed or supi>osed to have been committed at 
any place out of the jurisdiction of the said Central 
Criminal Court, and it shall appear to the said 
Court of Queen's Bench in term time, or to any 
judge thereof in vacation, that it is expedient to the 
ends of justice that such person should be tried for 
such offence at the said Central Criminal Court, it 
shall be lawful for such Court of Queen's Bench in 
term time, or for such judge thereof in vacation, to 
order that such person shall be tried for such offence 
at the said Central Criminal Court, and thereupon a 
writ of certiorari shall be issued to the justices of 
oyer and terminer, or of gaol delivery, or of the 
peace, before whom any indictment or inquisition 
charging such person with such offence shall then 
be pendUng, or before whom any such indictment 
shall thereafter be found, or to the coroner before 
whom any such inquisition shall have been or shall 
thereafter be taken, commanding them or him to 
certify and return such indictment or inquisition 
into the said Central Criminal Court. By sec. 4, 
when any such order has been made, the depositions, 
&c., shall be returned to the Central Criminal 
Court. By sec. 5, when any such order has been 
made, the prisoner shall be removed to Newgate. 
By sec. 6, a defendant need not appear in person or 
plead in the Queen's Bench. By sec. 7, a defendant 
shall be arraigned, plead, and be triei in the 
Central Criminal Court, as if the offence was com- 
mitted within the jurisdiction of that court. By sec. 
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8, when a eeptiorari is delivered to any court to 
remove any indictment, inch court shall bind the 
proseditor and witnesses to appear on the trial. By 
see. 9, where a certiorari is delivered to any court 
to remove any indictment, such court may bail or 
commit any defendant who has appeared there 
under any recognizance. By sec. 10, all recog- 
nizances to be obligatory on persons entering into 
them to prosecute, &c., at the Central Criminal 
Court, if notice be given of the change of court — 
Court of Quej^n's Bench may require party applying 
for a trial at the Central Criminal Court to give 
notice to all pairties bound by recognizance. By 
sec. 11, where a certiorari is delivered to any court 
the c6urt shall not discharge any defendant then in 
prison. By sec 12, process may be issued against 
-any. defendant at large, and wdtnesses may be conl- 
pelled to attend the trial. 

Sec. 13. Expenses of- (he proeecution and rewardt 
may be ordered to be paid, — Whenever any indict- 
ment or inquisition shall have been transmitted or 
removed to the said Central Criminal Court, under 
the provisions' of this act, it shall be lawful for the 
said Central Criminal Court to order such expenses 
of the prosecutor and witnesses, and such other 
expenses, and such of the several rewards payable 
in pursuance of any statute made or to be made, as 
to such Central Criminal Court shall seem reason- 
able and sufficient, to be paid by and to the same 
persons and in the same manner as if such Central 
Criminal Court were holden under con^issions of 
oyer and terminer and gaol delivery for the county 
or place in which such indictment shall have been' 
fbund or such inquisition shall have been taken. 
9y sec. U, her Miyesty in council may make rules 
to effect the purposes of this act. By sec. 15, no 
objection to be taken to any writ of certiorari, order, 
or other proceeding for removing any indictment, 
&c. By tec. 16, when the indictment has been 
transmitted the Central Criminal Court shall have 
the same authority as if the offence had b^en com- 
mitted within its jurisdiction. By sec. 17, it shall 
liot be necessary to prove that any indictment has 
been properly removed or transmitted. By sec. 18, 
verdicts and judgments to be valid. By sec. 19, 
any person convicted may be sentenced fo be 
punished either in the county where the offence 
wa« committed or within the jurisdiction of the 
Central Criminal Court. By sec. 20, any prisoner 
removed or committed to Newgate under this act 
may be taken to and from the Central Criminal 
Court as often as necessary. By sec. 21, every 
prisoner whilst being removed or detained under 
this act shall be deemed to be in lawful custody. 
By sec. 22, any defendant on bail may be bailed 
again or committed to Newgate. By sec. 28, pro- 



secutor and witnesses may be bound by recognizance 
to app^ again at the Central Criminal Court By 
sec. 24, the Court of Queen's Bench may impose any 
terms which seem reasonable on any diefendant 
applying to be tried at the Central Criminal Court. 
By sec. 25, where the Crown obtains a trial at the 
Central Criminal Court, the expense of witnesses 
shall be advanced to the defendant. By sec 26, 
power to court to order expenses of any person 
acquitted to be paid. By sec. 27, the treasurer of 
the county where the offence was committed shall 
pay the expenses of the prisoner's maintenance, &c, 
in Newgate; By 8ecr2^-aQ account of the expenses 
•of any prisoner shall be delivered to the treasurer of 
the county where the offence was>c9mmitted. By 
sec. 29, the act is. not to affect any peer or peeress. 

Cap. XXXVin.--LABouR in Factories 
Amendment Act. 

Theirs Vic, c. 15 amended,— Bj the 7^-8 Vic. 
c 15, s. 21, it was amongst other things enacted, 
that all parts of the millgearing in a factory should 
be securely fenced; and by section forty-three of 
the said act provision was made for referring to 
competent persons as arbitrators all questions 
relating to -machinery which an inspector or sub- 
inspector might observe in a factory not securely 
fenced, and which he might deem to be likely to 
cause bodily injury, and of which he should give 
notice to the occupier of a factory ; and by sections 
fifty-nine and sixty certain peniedties are incurred for 
not fencing such machinery, and for any accident 
arising from such non-fencing, and for any disobe- 
dience of the notice given by such inspector or sub- 
inspector. Doubts having arisen as to the true con- 
struction of those sections, the above act has been 
passed for remedying the same. 

Sec. 4. Sec, 21, to apply only to miU-gearing liable 
to come into contact^ ^, — ^The said section twenty- 
one, so far as the same refers to the mill-gearing, 
shall apply only to those parts thereof with which 
children and young. persons and women are liable to 
come in contact, either in passing or in their 
ordinary occupation in the factory. 

Sec. 6. TAtf word " machinery " tn sec, 43, to extend 
to other mill-gearing, — The word "machinery" in 
tlie said section forty-three shall be considered as 
applicable to and including .all other parts of the 
mill -gearing in a factory with which children and 
young persons are not liable to come in contact in 
passing or in their ordinary occupation in the factory; 
and the word "machinery," in the twenty-fourth, 
forty-second, fifly-ninth, and sixtieth sections of the 
said act, shall be considered as applicable to and as 
including mill-gearing. 

Sec. 6. Penalty for not fencing machinery after 
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iio<iee.— Where, under the aaid section forty-three 
as amended by this act, an inspector or sab-inspector 
giyes notice in writing to the occupier of a factory or 
bis agent in relation to any part of the machinery or 
any driying strap or band not securely fenced which 
auch inspector or sub-inspector deems likely to 
cause bodily nijury to any person employed in the 
factory, if the occupier of such factory do not within 
the time in this behalf limited by ^e said section 
make application in writing for referring the question 
of the fencing of the machinery, strap, or band to 
which the notice refers to arbitration, and with the 
least possible delay at)point an arbitrator, or if the 
decision in any such arbitration be that it is neces- 
sary and possible to fence the said machinery, strap, 
or band, the occupier of the factory shall be liable 
to a penalty of not less than five pounds and not 
more than twenty pounds if he do not within a 
reasonable time after such notice or decision (as the 
case may be) cause such machinery, strap, or band 
to be well and securely fenced, and at all times 
thereafter keep the same well and securely fenced^ 

Joint ^ock Companies* Act. 

This is the now notorious limited liability act 
which, according to some persons, is to license 
swindBug in commercial undertakings. It is much 
too long for insertion, but the following incomplete 
statement of its general scope will not be, we trust, 
unacceptable or altogether useless. 

The act bears date July 14, 1856 ; but it allowed 
an interval of time between that date and the 4th of 
November following for the registration of joint- 
stock companies formed under previous acts, more 
especially those under the 7tfa and 8th Vie. c. 110, 
that they might become entitied to- the privileges of 
the new bill, and register themselves under limited 
liability. It provides, in the first place, that seven or 
.more persons, not exceeding twenty^ may form 
themselves into a company, with or without limited 
liability, provided that they comply with the requi- 
sitions of this statute, without any restrictions as to 
the number of shares or the amount of capital. 

But all associations of twenty persons or upwards 
carrying on in partnership any trade or business 
having gain for its object must be registered as a 
company (though limited liability is not sought by 
them), excepting companies authorised by private 
acts of Parliament, (2) established by charter or 
letters patent, (8) engaged in stannary mining, (4) 
or banking or assurance. 

The promoters of a company may proceed in 
either of the fallowing ibrms at their pleasure : — 

1st. By a simple memorandum of association, 
without any articles of association annexedi in which 



case the company will be gpvemed by the regular 
tions in table B. 

2nd. By indorsing on, or annexing to, the memo- 
randum of association, articles of ossociafwrn, addmg 
to or altering the regulations in table B. 

8rd. By annexing to the memorandum of associa- 
tion articles of aspociation framed upon the regula- 
tions in table B., embodying such of them as may be 
desired, altering some, and adding others, so that 
the company may be wholly governed by tjic articles 
of association, without any further reference to the 
regulations. This, perhaps, will be the most prudent 
course, for it will prevent the necessity for that 
continual reference from the act to the articles, and 
doubts as to what is or is not repealed or modified, 
which' are sure to i:esult if they are to be construed 
together. 

The articles of association thus adopted by the 
promoters may be afterwards altered or added to by 
special resolution of the company, at a special 
meeting called for the purpose : (sec. 88). 

In the case of limited liability, only the fhnds of 
the corporation are liable to creditors as a corporate 
body; but in the event of any such company being 
wound up, no contribution can be made upon any 
shareholder exceeding, if any, the amount unpaid 
on the shares held by hhn, by the 61st section : and 
by the 68rd section a shareholder in a limited 
company, in the event of its being wound up, can 
only be held liable fbr one year prior to the com- 
mencement of such winding up. The period of 
time, therefore, will determine what is meant by an 
^^ existing shareholder." 

With respect to companies formed under the act 
without limited liability, the fundsof the company 
will also be liable to the creditors, and in the event 
of winding-up, every shareholder will be liable for 
the whole of the company's debts, together with the 
charges and expenses of the same ; while, as regards 
time, each shareholder will be considered an " exis- 
ting shareholder,'* who has held shares in the 
company within the period of three years of the 
commencement of winding up (sec. 62). 

In order to determine precisely what shall be 
understood as the ^^ conmiencement '* of such a 
course, the 64th section declares it to be at the 
time of presenting a petition in accordance with the 
69th section, if wound up by the court ; but if 
wound up voluntarily, from the date of passing a 
resolution to that effect by the company. On these 
points the law is cleac with regard to limited and 
unlimited liability, in the formation of joint-stock 
companies. 

It is only after ihe 4th of November that the act 
will apply more particularly to joint-stock companies 
which have been formed under previous acts, all 
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of which were subjected to unlimited liability, except 
where an act of Parliament has been expressly 
obtained. The 4th clause enacts that after the 
third day of November, 1856, not more than twenty 
persons shall carry on in partnership any trade or 
business having gain for its object, unless registered 
as a company under this act, except they are 
authorised to do so by some private Act of Parlia- 
ment or by Royal Charter, or unless engaged in 
working mines within the jurisdiction of the 
stannaries in Cornwall and Devonshire, districts 
where mining is carried on upon the system known 
as the ** cost-book " principle. - The same section 
provides that if any company shall carry on business 
contrary to this provision, every member shall be 
liable for the whole of the debts of the partnership, 
and may be sued without the joinder in the action 
or suit of any other members of the partnership. 
It must therefore, be understood that all partner- 
ships not duly registered in accordance with this 
section cannot enjoy the privilege of limited liability. 
But that part of the act which is of most im- 
portance to companies formed previously to July 
the 14th will be found in the 107th and 110th 
sections, the first of which repeals the Joint Stock 
Companies Act of 1844--viz., 7 & 8 Vic, c. 110, 
the 10 & 11 Vic. c. 78, and the Limited LiflKbility 
Act of 1855, in respect of companies formed under 
their respective provisions ; but such repeal cannot 
take effect until those companies have obtained 
registration under the new act, which, according to 
section 110, must be completed on or before the 
Srd of November, 1856. The wording of this sec- 
tion is very incoherent, for it enacts, that ^* every 
company completely registered under the sud act 
of the 8th year of the reign of her present Majesty, 
c. 110, shaU on or before- the 3rd day of November, 
1856, and any other company duly constituted by 
law previously to the passing of this act, and con- 
sisting of seven or more shareholders, may^ at any 
time hereafter, register itself as a company under 
this act, with or without limited liability, subject to 
this proviso, that no company shall be registered 
under this act as a limited company unless either a 
certificate of complete registration, with limited 
liability under the * Limited Liability Act of 1855,* 
has been obtained by it, or an assent to its being so 
registered has been given by three -fourths in 
number and value .of such of its shareholders as 
may have been present, personally or by proxy, 
at some general meeting summoned for that pur- 
pose." 

If it was intended by this section to prevent all 
joint-stock companies established under the Act 
1844 from registering under, this act later than the 
.*)rd of November it seems strange to insert imme- 



diately afterwards the words **may at any time 
hereailer register,*^ &c. ; for it must, from the 
peculiar wording of this section, be doubtfrd whether 
the power of registering such companies expires on 
the Srd of November, or otherwise ; nor is there 
the least provision made where registration has 
been omitted, nor any penalty imposed for its non- 
fulfilment. Whether the ''shair or the ''may'' 
register is to be the true interpretation will have 
to be decided by the judges, for it certainly cannot 
be known from the lang^uage of the statute. Such 
ambiguity is a serious imperfection in an act which 
involves many grave and important interests, and 
which might have been rendered in clear unmistake- 
able terms. If the words '' at any time hereafter *' 
possess any practical meaning, to what companies 
do they apply ? 

Many of the provisions of the present act, par- 
ticularly those which relate to the management and 
administration of companies, will be found very 
beneficial, and to be great improvements in the law ; 
amongst these may be mentioned the provision 
enabling contracts, whether by deed, by writing, or 
by parol only, to be made on behalf of a company, 
in like manner as they might be made by or on 
behalf of an individual, so that where an individual 
may now lawfully make a contract by parol only, a 
parol contract may be made on behalf of the 
company. The present act has also provisions for 
winding-up companies, both compulsorily by a court, 
and voluntarily by the companies thenoselves ; and 
which provisions are in lieu of the Winding-up Acts, 
11 Vic. c. 45, 12 & 13 Vic. c. 108, 7 & 8 Vic. c. Ill, 
and 8 & 9 Vic. c. 98, which acts are not to apply to 
companies registered imder this act. 

The winding-up jurisdiction is given — 

1. To the stannaries courts — over mining companies 
within and subject to their jurisdiction. 

2. To the courts of bankruptcy in England — over 
limited companies having their registered ofiSce 
within the jurisdiction. 

3. To the commissioners of bankruptcy in Ireland 
— over limited companies whose registered capital 
does not exceed £5,000. 

4. To the Court of Chancery in England, the 
Court of Session in Scotland, and the Court of 
Chancery in Ireland — over all other companies. 

Another important change which the present act 
makes is this, formerly, if an execution issued 
against the company, and there could not be found 
sufficient property of the company on which to levy 
and obtain satisfaction, the execution creditor was 
allowed to proceed against the shareholders; and 
even in the Limited Liability Act of last year there 
was a clause permitting such execution to issue 
against shareholders to the extent of so much of 
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their shares aa had not been paid up. The present 
act contains no dause as to execution issuing against 
shareholders, but it declares, that wheneyer an 
execution against the company has been returned 
unsatisfied, the company is to be deemed unable to 
pay its debts, and therefore to be liable' to be 
wound-up by the court upon a petition presented 
either by a creditor or a contributory. As, however, 
the court has only power to order the. costs incurred 
in winding-up to be paid out of the estate of the 
company, an execution creditor would probably 
derive but little advantage from this mode of pro- 
ceeding, and it is to be regretted that the legislature 
did not give a discretionary power to the court as to 
costs, in order that the court might, if it thought 
proper, inflict them on the directors, or other persons 
who might appear to be culpable in the manage- 
ment of the company. 

MILiriA. 

Cap. Lm. Suspending haUoL—This is an act to 
suspend the making of lists and the ballots for the 
militia of the United Kingdom, until the Ist of 
October, 1857. 

GBAIO) JT7BISS. 

Cap. LIV. — Swearing witnesses before grand 
juries. — ^This act makes an alteration in the mode of 
examining witnesses before the grand jury by 
requiring them to be sworn before the grand jury. 

Sec. I. Witnesses examined be/ore grand juries to 
be sworn in the presence of the jurors, — From and 
after the passing of this act it shall be lawful for the 
foreman of every grand jury empannelled in England 
and Wales, and he is hereby authorised and 
required, to administer an oath to all persons whom- 
soever who shall appear before such grand jury to 
give evidence in support of any bill of indictment, 
and all such persons attending before any grand 
jury to give evidence, may be sworn and examined 
upon oath by such grand jury touching the matters 
in question ; and every person taking any oath or 
affirmation in support of any bill of indictment who 
shall wilfully swear or affirm falsely shall be deemed 
guilty of perjury ; and the name of every witness 
examined or intended to be so examined shall be 
endorsed on such bill of indictment ; and the foreman 
of such grand jury shall write his initials against the 
name of each witness so sworn and examined 
touching such bill of indictment : provided, however, 
that nothing in this act contained shall affect any 
feea by law payable to any officer of any court for 
swearing witnesses, but such fees shall remain pay- 
able as if this act had not passed. 

Sec. 2. Noi necessary for witnesses to be sworn in 
open court. — From and afler the passing of this act 



it shall not be necessary for any person to take .an 
oath in open court in order to qualify such person 
to give evidence before any grand jury. 

CHUBGH BUILDINO COMMISSION ACT. 

Cap. LY.— Church building commissioners con- 
tinued, and jurisdiction transferred. — By this act the 
church building commissioners are continued until 
the 1st of January, 1857, and thenceforth their 
powers, &c:, are to be transferred to thct Ecclesias- 
tical Commissioners for England. By sec. 2. after 
the determination of the commission the 11th sec. 
of the 58 Geo. 3, c. 45 is to be repealed. 

STAMP DTTHES. 

Cap. LXXXI. Proxtes-^Articles of clerkship^ 
Admissions to freedom in London, — ^This is an act to 
amend the laws relating to the stamping of articles 
of clerkship (which being noticed before, we need 
not repeat here, see ante, p. Ill, 112), to exempt 
from stamp duty admissions to the freedom of the 
Cily of London by redemption, and to reduce the 
stamp duties on proxies at meetings: the latter 
provision is the only one requiring to be noticed 
here. 

Sec. 1. Stamp duties on instruments of proxies 
herein named repealedy and new duties granted in lieu 
thereof — From and . after the passing of this act, in 
lieu of the stamp duties now payable on the several 
instruments of proxy hereinafter described, there 
shall be charged and paid the duties following ; that 
is to say, for and in respect of every letter or power 
of attorney, and every commission, fiustory, mandate, 
or other instrument in the nature thereof, made for 
the sole purpose of appointing or nominating a 
proxy to vote at any meeting within any part of the 
United Kingdom of the proprietors or shareholders 
of or in any joint stock company or other company 
or society whose stock or funds are dividefl into 
shares, and transferable (this is in lieu of the stamp 
duty of 2s. 6d. imposed by 7 & 8 Vic c. 21), or 
made for the purpose of appointing, nominating, or 
authorising any person to vote as a proxy, commis- 
sioner, mandatory, or otherwise, at any parish 
meeting of heritors or proprietors of real or heritable 
property in Scotland, the stamp duty of sixpence. 

CTTBSrrOR BARON. 

Cap. LXXXVI. Office of Cursitor Baron abol- 
ished, — ^This act simply abolishes the office of Cur- 
sitor Baron of the Court of Exchequer ; 'his duties 
are to be performed by the court, or any baron, or 
any officer of the court, as shall be directed. 
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niTBaTATSS PBB0ONAL ESTATES — ^ADMINIfl- 
TBATION. 

Cap. XCrV. Special eiutoms as to intestates in 
London^ Yorkf jre., aboUtked, — In order that one 
uniform rule should preyail throughout England 
and Wales concerning the distribution of the per- 
sonal estates of persons dying intestate, the present 
act. (which contains one section only), after the 
dlst of December, 1856, repeals the 4th section of 
22 & 28 Car. 2, c. 10, ''for the better settling of 
intestates estates,*^ and so much of the 18th section 
of 11' Geo. 1, c. 18, "for regulating elections in the 
city of London," as preserves the custom of London 
in the case of persons dying intestate, save only 
with respect to the distribution of the personal es- 
tate of persons who may have died befor the 31st of 
December next. It then enacts that the special 
customs concerning the distribution of the personal 
estates of intestates observed in the dty of London, 
or in relation to the citizens and freemen of such 
city, and in the province of York and certain other 
places, with reference to all persons dying on or 
after tiie 1st January, 1857, shall wholly cease ; and 
the distribution of their personal estate shall take 
place as if such customs had never existed, and as 
if the rules in the province of Canterbury had pre- 
vailed throughout England and Wales. 

S00TTI8H MABEIAaES— GRETNA GREEN. 

Cap. XCVI.— This act (brought in by Lord 
Brougham), is intended to prevent Gretna Green, 
and also Border Marriages from the Slst of Decem- 
ber next, and no irregular marriage contracted in 
Scotland by declaration, acknowledgement, or cere- 
iftony, shall be valid unless one of the parties had at 
the date ther/eof his or her usual place of residence 
there, or had lived in Scotland for twenty-one days 
next preceeding such marriage, any law custom or 
usage to the contrary notwithstanding. If any 
persons who shall have contracted an irregular 
marriage in Scotland after the day mentioned, shall 
within three months thereafter present a joint 
application for a warrant to register such marriage 
to the sheriff, or sherift's substitute of the county 
v^ere such marriage was contracted, and shall prove 
to his satisfaction that they have been married to 
one another^ and that one of them had lived in Scot- 
land for twenty-one days next preceeding such 
marriage, or had his or her residence in Scotland, 
such marriage shall be conclusive as to its validity. 

NEW PARISHES. 

Cap. civ. New districts for spiritual purposes to 
become new parishes,'-By the 6 & 7 Vic. c. 37, and 



7 & 8 Vic. c. 94, the ecclesiastical commissioners for 
England were empowered, in the case of parishes, 
chapelries, and districts of great extent, and con- 
taining a large population to constitute any part or 
parts thereof a separate district fw spiritual pur- 
poses, such district not, at the time of so constituting 
the same, containing within its limiti any consecrated 
church or chapel. By the new act (sec. 1), such 
districts may be constituted, though there be within 
the district a consecrated church or chapel. 

Sec. II. District containing a church to become a 
new parish on being constituted a separate district by 
order in council — It shall be lawftil for the commis- 
sioners, in the scheme for constituting any district, 
to specify some existing or intended church within 
the district as the parish church of such district, 
and immediately upon the issuing of the order of 
her Majesty in council ratifying such scheme sucH 
district shflJl become and be a new parish, and such 
church, when consecrated, the church thereof, and 
the incumbent of such church the incumbent thereof, 
in the same manner and to the same extent, to all 
intents and purposes, as is contemplated with respect 
to new parishes formed under the said acts, and to 
the churches and incumbents thereof respectively ; 
and the incumbent of such church shall be liable 
to the performance of all pastoral duties within the 
limits of such new parish. 

BMOEE NUISANCE ABATEMENT. 

Cap. CVn. Glass and pottery works—Steam boaU 
— Public baths and wash-houses — Secretary of State 
not to proceed tUl after failure of local authorities. — 
By sec. 1, the exemption of certain glass and pottery 
works from the operation of recited act is repealed. 
Steam vessels plying between London and the Nore 
Light are to be subject to the provisions of the 
recited act. By sec. 2, the provisions of the recited 
act, are extended to furnaces used in public baths 
and wash-houses. By sec. S, no proceedings are 
to be taken by the Secretary of State under the 
16 & 17 Vic. c. 128, unless the local authorities fail 
to proceed under the 18 & 19 Vic c. 121. 

REFORMATORY AND INDUSTRIAL BCHOOUB. 

Cap. CIX. Nandng school— Hhw is an act to 
amend the 17 & 18 Vic. c. 86, and 17 & 18 Vic. c 
74 (see 1 Law Chron. 286; I Id. pp. 126,7), 
relating to .the reformation of juvenile offenders. 

Sec. I. School to which youthful offenders committed 
need not be named in the sentence. — It shall not be 
necessary at the time of passing sentence for any 
court, judge, sheriff, or magistrate proceeding under 
the said first-recited act to name the particular 
school to which any youthful offender is to be sent, 
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but it shall be suffideAt for sacb court, judge, 
sheriff, or magistrate to direct that such jouthM 
offender be sent to such school (being' a school duly 
certified under the said act, and the directors or 
managers of which may be willing to receive him), 
as may thereafter, and before the expiration of the 
term of imprisonment to which he or she has been 
sentenced, be directed by ^e chairman or deputy- 
chairman of the said court, or by the said judge, 
sheriff, or magistral. 

«Vn>BNCX BSFORB FOREIGN TRlBUNAIiS. 

Cap. CXni.— The object of this act is to afford 
&cilities for taking evidence in her Majesty's domi- 
nions in relation to civil and commercial matters 
pending before foreign tribunals. The courts to 
which jurisdiction is given by the act are the superior 
courts of common law at Westminster and Dublin, 
the Court of Session in Scotland, and any supreme 
court in any of her Miyesty^s colonies or posessions 
abroad, or any judge of any such court ; provided 
the Lord Chancellor, with the assistance of two of 
the judges of the courts of common law at Westmin- 
ster, shall frame rules and orders for giving effect to 
the act and regulating the procedure (s. 6). On its 
being made to appear to any court or judge having 
authority under the act, that any court or tribunal 
of competent jurisdiction in a foreign country, before 
which any civil or commercial matter is pending, is 
desirous of obtaining the testimony of any witness, 
the court or judge may order the examination upon 
oath, on interrogatories or otherwise, before any 
person named in the order, and command the attend- 
ance of any person (within the jurisdiction) to be 
examined, and produce writings or documents ; and 
such order may be enforced like any other order of 
court (s. 1). A certificate of the ambassador or 
other diplomatic agent or consul of any foreign 
power shall be evidence of the matters required to 
support the application (s. 2). The examination of 
witnesses is to be taken on oath; persons giving 
false evidence to be deemed guilty of perjury (s. 3). 
And it is provided that the witnesses be paid their 
expenses and loss of time as upon attendance at a 
trial (s. 4). Provided that persons so required to 
be examined may reftise to answer questions tending 
to /criminate themselves, or other questions which ^ 
witness in a cause pending in a court here would be 
entitled to refuse answering ; and no person shall be 
compelled to produce documents that would not be 
required at a trial (s. 6). 

HAT AND BTRAW TRADE. 

Cap. CXIV. Land, ffis.., mixed with hay or straw, 
— ^This act affords but a poor notion of the character 



of salesmen and tradesmen, it being found necessary 
to provide against the mixture of sand, &c, with 
hay and straw, at least in London, and within thirty 
miles. 

SecJI. No- sand, ^c, to he put in any truss of hay 
or straw to increane its weight.— l^o person shall mix 
or put, or cause to be mixed or put, any water, 
sand, earth, or other matter or thing whatsoever in 
aiiy bundle or truss of hay or straw intended for 
sale, . within the cities of London and Westminster, 
or within thirty miles thereof, with intent firaudu- 
lently to increase the weight thereof, nor sell, offer, 
or expose for sale, or cause to be sold, offered, or 
exposed for sale, any hay or str%w, into or with 
which any water, sand, earth, or other matter haa 
been put or mixed, with such intent as aforesaid. 

Sec. n. Salesmen to declare tKe names of the owners 
of such hay or straw.— Eyery salesman or other 
person who shall sell, in any market or place within 
the cities and limits aforesaid, any hay or straw for 
the owner thereof, shall at the time of such sale or 
at the delivery thereof deliver or cause to be de- 
livered therewith to the buyer thereof a ticket or 
note containing the number of trusses so sold, and 
the christian name, surname, and address of such 
owner. 

. PETTT SESSIONS. 

Cap. CXVlli. Libert, Jh;., not in petty sessional 
divisions— Fees to ckrks of the crown, assizes, jv.— 
This ip an act to amend the 18 & 19 Vic. c. 126, 
being the act for dimmishing expenses and delay 
in the administration of criminal justice. 

Ssa L Provision as to certain liberties and places 
not in petty sessional divisions — Provision as to fees, 
payable to certain persons herein named. — So much of 
•section nine of the said act as provides that every 
petty sessions for the purposes of that act shall be 
the petty sessions holden for a petty sessional divi- 
sion shfdl not extend or be applicable to petty 
sessions holden in or for the liberties of the cinque 
ports or any part thereof, or to any other liberty or 
place not forming and not being within a petty 
sessional division ; and all the duties which under 
the said act should be performed by the clerks of 
assize as clerks of the Crown shall in the counties 
palatine of Lancaster and Durham be performed 
by the clerks of the Crown of those counties palatme 
(who are not clerks of assize) ; and all fees and 
emoluments heretofore payable to them for the 
performance of their duties as clerks of the Crown 
shall be and they are hereby abolished ; and all 
the powers given and provisions made by the 
twentieth section .of the said act for the payment 
of clerks of assize by salary in lieu of fees, in respect 
of their duties as clerks of the Crowni shall be and 
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the same are hereby extended and made applicable 
to the payment by salary in lien of fees and emolu- 
ments of the clerks of the Crown in the connties 
palatine of Lancaster and Durham, as well as to the 
payment of the expenses of their respective offices. 

MABRIAOS REGISTRATION. 

Cap. CXIX. Notice of Marriage to guardians of 
poor — Declaration tkat no impediment, — ^This act 
amends the Marriage and Registration Acts, the 
6 & 7 WUl. 4, c. 85, 1 Vic. c. 22, and 8 & 4 Will. 
4, c. 72. By sec. 1, no notice of marriage is to be 
read or published before the poor law guardians 
or to be transmitted to the clerk of such guardians. 
By sec. 2, every notice of marriage is to be accom- 
panied by a solemn declaration by one of the parties 
that there is no lawful hindrance to such marriage, 
&c., and persons making &lse declarations are to 
suffer the penalties of perjury. By sec. 4, notice 
of marriage without licence is to be affixed in 
Buperintepdent registrar's office. By sec. 5, notice 
of marriage by licence is not to be suspended in the 
office of the superintendent registrar. By sec. 6, 
in case of marriage by licence, the notice to be given 
to the superintendent registrar of one district shall 
be sufficient. By sec. 9, in case of marriage by 
licence a certificate of the notice thereof may be 
given by the superintendent registrar (unless the 
marriage be forbidden), and thereupon the marriage 
may be solemnized. JBy sec. 13, the superintendent 
registrar to whom notice is given may grant a licence 
for marriage (under 3 & 4 Vic. c. 72) in a district 
in which neither of the parties resided. By sec. 14, 
the superintendent registrar may grant licence for 
marriage to be solemnized in a registered building, 
out of the district wherein the parties reside. By 
sec. 15, the registrar general may appoint registrars 
of marriages ; and the appointment of registrars of 
marriages by superintendent registrars to.be subject 
to the approval of the registrar general. By sec. 
17, proof of the observance of this act, and of the 
recited acts, are matters not necessary to the validity 
of marriages. By sec. 19, in case of fraudulent 
marriages, the guilty party to forfeit all property 
accruing from the marriage^ as in 4 Geo. 4, c. 76. 
By sec. 21, marriages of Quakers or Jews may be 
solemnised by licence. By sec. 22, the registrar 
general to furnish marriage register books and forms 
to each certified secretary of a synagogue of British 
Jews. Sec. 24, recites the act of 15 & 16 Vic. c. 
36. By it, the registrar general is to allow searches 
to be made, and give extracts from the returns of 
certified places of worship made to him, on pay- 
ment of specified fees. 



REMARKS ON CHARGING ORDER AFTER 

ASSIGNMENT WITHOUT NOTICE OF 

CHOSE IN ACTION (ante, p. 141). 

On a careful perusal of the case of Watts v. Porter, 
which was noticed in the Law Chronicle for November 
1856, p. 141, Erie, J. appears to have dissented to 
the decision come to by the Court of Queen^s Bench 
in that case, and in the recent case of Beavan v. 
Lord Oxford, 2 Jur. 121, Sir G. Turner, L. J., i» 
made to say, referring to the judgment of Watts v. 
Porter, that *^he preferred the opinion of the 
learned judge Erie, J. to the opinion given by the 
other three judges upon this point, and he thought 
so for this reason — eiamining the opinion of the 
majority of the court in that case they seem to have 
proceeded on this ground, that the 14th section 
charges the entire stock, because they said the 
entire stock was held in trust for the debtor, and 
that until notice had been given by the mortgagee 
of the assignment, the whole stock remained in trust 
for the debtor, there being no privity between the 
mortgagee and trustee until the notice was given ; 
so that the decision of the majority of the court 
rested on the ground, as it appeared to him at least, 
that there was a want of privity which prevented 
there being any trust in favour of the mortgagee 
until the mortgagee had given notice to the trustee. 
But, with great deference to that opinion, the 
equitable interest which was vested in the judgment 
debtor passed from him by the assignment to the mort- 
gagee, and after the mortgagee took that equitable 
interest, the trustee ceased to be a trustee for the 
judgment debtor, although it might well be, tha^the 
mortgagee could not charge the trustee for breach 
of trust until he had given notice of the mortgage. 
If then, the trustee, had ceased by the assignment 
to the mortgagee, to be a trustee for the judgment 
debtor, to that extent the 14th section of the statute 
had no application because the 14th section of the 
statute merely applied to stock standing in the name 
of the judgment debtor or of some person or persons 
in trust for the judgment debtor." 

Notwithstanding this high authority, I am deci- 
dedly of opinion that the equitable interest which 
was vested in the judgment debtor did not pass from 
him by the mere assignment to the mortgagee, 
because the trustee, in the absence of any notice 
charging the fund, was bound to pay it over to the 
judgment debtor, or so much of it as remained after 
paying the judgment creditor his demand, and of 
which the trustee, it seems, had notice. How then 
could the trustee have ceased, by the assignment to 
the mortgagee, to be trustee for the judgment 
debtor, until be had had notice of the assignment 
creating the trust in favour of the mortgagee ? The 
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fnndf until notiee, clearly belonged to the judgment 
debtor, and whenever it became payable, he had a 
light to receiTe it. Of what avail then, would any 
aflaignmen^ be afUr the fond had been jpaid oyer to 
the mortgagor himself? simply, giving the right ta 
bring an action on the covenant to pay the money, 
if indeed the assignment contained such covenant. 
The yttrnf— which was in point of fact, ih6 octmi 
Mcwrky on which the money was advanced— being 
abaolutely gone. 

It might be argued that the mortgagor after 
executing the assignment had no right to receive 
the fund from the trustee, but it might, with equal 
force, be said, that the .mortgagee had no right to 
omit giving notice to the trustee if he intended to 
• charge the fond, and that by so dcnng, he opened 
the door to fraud. 

For these* reasons, I certainly incline to the deci- 
rion of the Court of Queen's Bench. 

J. G. B. Edwin. 



EXAMINATION QUESTIONS. 
MuMebnas Term, 1856. 



PRSUMIMAKT. 

L Where, and with whom, did you serve your 
clerkship? 11. State the particular branch or 
branches of the law to v^ich you have prindpally 
applied yourself during your clerkship? HI. Men- 
tion some of the principal law books which you have 
read and studied. IV. Have you attended any, 
and what, law lectures ? 

COMIf OK LAW. 

I. What is the meaning of a local and a transitory 
action? What actions are local and what tran- 
sitory? II. What is the difference between a 
simple contract and specialty debt? III. What is 
the first step to be taken in an action of trover? 
rv. What is the material difference between an 
action of detinue and trover ? Y . Is a civil action 
maintainable in any case in which the cause of 
action constitutes an indictable offence? YI. If the 
acceptor of a bill of exchange refuse payment of it 
when due, is any, and what, step necessary before 
suing the drawer or indorser ? YII. If an action be 
brought upon a bill of exchange to which there is a 
defence, state the steps necessary to be taken under 
die '' Bills of Exchange Act, 1865 " in order to let 
in the defence. VIII. Where an executor is' sued 
for a debt owing by his testator, and the plea is 
pkne administramt only, and the plaintiff cannot 
disprove the plea, but there is other personal estate 
to be got in, what course should the plaintiff take ? 
IX. Wliere a' married woman is sued as ay IsffM «ofe. 



and she pleads coverture as an answer and succeeds, 
what costs is she entiUed to? X. Howis advantage 
to be taken of a cause of defence arising after action 
brought? XI. When an action of contract is 
brought against one only of several partners, what 
step ought the defendant to take? XII. In what 
cases may a defendant compel a plaintiff to give 
security for costs, and what is the mode of proceed- 
ing? Xm. If a pUintiff delay his proceedmgs in 
an action for a considerable, and what space of time 
is it necessary that he should giv^ any, and what, 
notice before taking fhrther proceedings? XIV. 
Will a tender be good, if cl<4sed with any, and 
what conditions? XY. Can a plaintiff be non- 
suited against his wiU, and in what respect is his 
situation better by a non-suit, than by a verdict for 
the defendant? 

OOZrVETANCING. 

I. Conveyance of fee-simple estotes unto and to 
the use of A. and B. their heirs and assigns,, as to 
the estates of B. and his heirs in trust for A. and 
his heirs. Can A. or B., and which of them, if 
eiUier, devise the legal estate ? n. Conveyance of 
fee simple estates to A. and the heirs of his body 
by B. his wife. B. dies without issue leaving A. 
surviving her. What, after B.*s death, is the nature 
of A.^s estate? IIL A. dies possessed of leasehold 
estates making a will appointi^ two executors. 
Can one of the executors make a valid assignmei|t 
so as to pass the legal estate in the entirety witheat 
the co-executor joining? lY. A., having two sons, 
dies intestate, seised of estates of the respective 
tenures of fee -simple (or frank-foe), gavel kind, and 
borough English. To which of his issue do the 
estates respectively descend? Y. A person, seised 
of estates in fee-simple, and of copyholds of inhe- 
ritance, dies intestate, leaving no heir. Who will 
become entitled to the respective estates ? and what 
is the technical term used to denote the transmis- 
sion ? YI. Estates limited to A. and his assigns for 
his life, and after his death, to the heirs male of his 
body. What estate does A. take ? Is there any, 
and what, leading rule or authority on the subject? 
Yn. An estate is conveyed to such uses aa A. shall 
by deed appoint, and in de&ult of appointment to 
other uses. A. appoints the estate to C. and his 
heirs, in trust for D. and his heirs. In whom, 
under such appointment, 'does tiie legal estate vest? 
Yin. What are the technical names of each- part of 
a deed, being a conveyance of fee-simple estates 
from a vendor to a purchaser? IX. State concisely 
the meaning of the following terms; 1st, Inter- 
common; 2nd, Freebench; 3rd, Jointure; 4th, 
Hereditament; 5th, Advowson; 6th, Common of 
Estovers. X. Mortgage to A. for £1,000; then to 
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B. for £800 ; A. sells his charge to C, a stranger^ 
for £700. Is C. entitled, as against B., to the whole 
deht of £1000, or only to the £700 he paid? XL 
A. mortgages freehold estates to B. with powers of 
sale, and dies. B. then exercises his powers of 
sale, and after retaining his principal interest and 
costs, there is a surplus. To whom will the surplus 
belong — ^viz., to the heir, or to the personal repre- 
sentative of the mortgagor? XII. A term of years 
is vested in A. who dies intestate, and administration 
of his effects is granted to two persons. Will an 
assignment of the term by one of the administrators 
pass the legal estate in the entirety, or in a moiety 
only? XliL Estate is mortgaged first to A.~then 
to B.— then to C. ; B. and C. both having notice df 
A.'s mortgage, but neither B. nor C. having notice 
of each other's mortgage. Can C. by any, and 
what means acquire a priority over B.? XIV. 
Estate is mortgaged to A. in fee ; he enters as 
mortgagee, and then dies leaving a widow. Is she 
dowable of this estate ? XV. Can a lord *^ approve " 
part of the waste lands of his manor, and if so, 
under what law, and to what extent and subject 
to what restrictions, if any ? 

EQUITT. 

I. What are the principal matters in which courts 
of equity have jurisdiction and power to grant relief? 
II. In which of such matters have they exclusive 
jurisdiction, and in which concurrent with other 
courts? IIL What is an injunction? state some of 
the cases in which it may be granted before decree, 
when exparte, and when otherwise. IV. What is 
a plaintiff to do after bill filed to obtain an injunction 
immediately ? V. Can a creditor be enjoined firom 
proceeding to recover his debt at law after a bill has 
been filed to administer, and at what stage of the 
action at law ? and if so, how is he to recover his 
debt? VI. When an order for an injunction has 
been pronounced, what is the course to take to 
render it immediately effectual : and what is to be 
done if the defendant does not submit? State the 
steps to be taken thereupon by the plaintiff. VII. 
Enumerate the equity judges in their order and 
rank, and describe the constitution of the coiurts of 
appeal, including the hfghest in the realm, and the 
mode of giving judgment in each. VIII. How is 
evidence taken in equity, and who are the officers 
appointed to take it, and what is the other machi- 
nery employed in aid? IX. State the duties of the 
clerks of records and writs. X. And of the regis- 
trars of the court XI. What is the effect of 
enrolling a decree of a Vice-Chancellor, or of the 
Master of the Rolls, and within what time should 
it be enrolled? XII. A creditor by simple contract 



files a bill on behalf of himself and others who are 
creditors, against the executors of the will of a 
deceased person to administer his estate. Set out 
the steps to be taken successively in the suit until 
actual distribution of the assets. XIII. State the 
order and distribution of the assets when there is 
real as well as personal estate, the former being 
charged with mortgages, and there being bond and 
other specialties of the deceased. XIV. State what 
becomes of the debt of a plaintiff in a suit if the 
estate is insufficient to discharge the specialty debts, 
and how are the costs of such a suit to be paid in 
such case ? XV. Define the principle which guidea 
courts of equity in the ccmstrocticm of wills. 

BANKRUFTCT. 

I. Can a landholder be adjudged to be a trader 
in respect of dealings with the produce of his own 
estate? II. At what period, as regards the time 
of the adjudication of bankruptcy, ia the a4jndica- 
tion advertised: and how can tiie advertisuokg be 
hastened or delayed? UI. If a man become, and 
be acyudged bankrupt a second time, in what, if 
any, cases will his certificate under his second bank- 
ruptcy protect his future estate ? IV. In whom is 
vested the power of granting, or reftising, a certifi- 
cate of conformity? V. Give instances of ease* in 
which the question of goods being " m the order 
and disposition'* of a trader is a question of im- 
portance. VI. If one of two partners be a^udged 
bankrupt, the other remaining solvent, what rights 
and powers have the assignees of the bankrupt over 
or in the partnership property? VII. In what 
cases, and at what periods, may a bankruptcy be 
compromised or superseded by consent or arrange- 
ment? VIII. What are the requisites of a peti- 
tioning creditor's debt as regards the amount and 
nature of the debt? IX. What are the requisites 
of such debt as regards the period of the trading? 
X. In what case can another petitioning creditor's 
debt be substituted for that on which the a(3yudication 
has taken place ; and what are the requisites ot the 
debt to be substituted ? XI. What are the re- 
quisites as to the time of an act of bankruptcy, with 
reference to the time of trading? XII. Are there 
any, and what, limits of time, with reference to the 
act of bankruptcy, within which a petition for 
adjudication must be presented? XIII. What 
acts of a trader would be held to be acts of bank- 
niptcy in case a petition for acyudicatioii be pre- 
sented within some, and what limited period? 

XIV. What incorporated or joint stock companies 
can be acyudged bankrupt; and what are the 
statutes rendering such companies liable to the bank- 
rupt law, and directing the course of proceeding ? 

XV. Stote what constitutes a voluntary act of 
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iMmkmptcy, and what an inyoluntaiy or coropolsory 
one, by such company, on which a petition for 
a^ndic»tion can be presented. 

CRIMINAL lAW. 

L State the distiuetions between felony and mis- 
demeanor. IT. Are these offences alike punishable 
by forfeitnre? m. What is the principle in our 
law which senres to excuse crime? and gire some 
instances in which that principle prevails. IV. 
Define homicide ; and state some cases under each 
head, in which the law determines it to be justifiable 
excusable, or fblonious. V. In case of murder is 
it necessary to set forth the manner in which the 
death was caused? YI. Does drunkenness ex- 
tenuate or aggravate crime ; and is it material to 
consider the state of intoxication, when the question 
is as to the prisoner*s intention t YIL How is the 
grand jury constituted? and what is the least 
number of which it may be composed ? Yin. If 
the grand jury find ** a true bill,'* what proceedings 
take place in order to the arraignmem of the 
accused? If they should find *^not a true bill,*' 
is the party accused free firom further acci^sation, 
or may a firesh bill be preferred against him at a 
subsequent assise? X. In what cases may the 
magistrate refuse bail ? XI. In such cases, what 
is the prisoner's mode of obtaining relief? XII. 
What effect has the Crown's pardon upon the con- 
victed offender? Xm. Can a party accused before 
a magistrate insist upon the aid of his counsel or 
solicitor on the preliminary inquiry? XIV. Has 
the magistrate the power, by any recent statutes, 
to pass a summary sentence on the party accused 
before him? and if so, mention one such statute. 
Xy. State what are the principal modes of punish- 
ment now existing. 



SUMMARY OF DSCISIONS. 



CONTXTANCINO EQUITY. 

MERGER [voll, p. 296].— J/icumfcraiiceJ^PAy- 
ment of by party having interest in Iqnd — Mtryer in 
inheritance — Tenant for life and reniainder-man — 
Amgument of charge to prevent merger. — When , a 
tenant for life, or other person having a partial 
interest in an estate, pays off an incumbrance on the 
estate, what the cotirt endeavours to ascertain is, 
what was the intention of the person who paid off 
the amount; and that intention is to be gathered in 
the absence of any special circumstances, from what 
It was his interest to do. A tenant for life of an 
estate, with an ultimate remainder to himself in fee, 
paid off a charge upon the estate, and conveyed the 
debt and the term to a trastec, who executed a 



declaration of trust : it was held, in the absence of 
intention to the contrary, that the charge was kept 
alive. The owner.in fee of an estate paid off a charge 
upon it nearly equal in amount to the value of the 
estate, and assigned the debt to a trustee, who ex- 
ecuted a declaration of trust. By his will he gave a 
life interest in the estate to his wife : it was held that 
the charge merged in the inheritance, the mortgage 
being almost the value of the estate, and it appears from 
the will and the testator's language, that the gift of 
the residue of his real and personal estate was to be 
subject to his wife's life interest, and that she was to 
be unimpeachable for waste, so that in point of &ct, 
unless the property had risen very considerably in 
value, he would be giving her nothing at all so that 
regard must be had to those circumstances, and then 
the case of Hood v. Phillips (3 Beav. 513), applied 
and could not be distinguished firom this case. 
Pitt V. Pi{t, 2 Jur. 1010. 

MORTGAGE.— 5tm/>2e contract debt —-Right to 
tack — Foreclosure unit — Personal representative qf 
debtor not a party, — ^A mortgagee of fireeholds may, 
as against the heir of the mortgagor, tack a simple 
contract debt to his security, and in a foreclosure 
suit, to which the personal representative of the 
debtor is not made a party. Thomas t. Thomas^ 
28 Law Tim. Rep. 55. 

FATENT.—'InJringement [vol. ii, pp. 91, 282]— 
Injunction exparte [vol. ii, p. 159] — Affidavit in 
support'—Motion to dissolve. — When an iigunction 
is asked for to protect a legal title, such legal title 
ought to be sworn to, and the fiwts supported before 
the court. The plaintiff is bound, in short, accu- 
rately to set forth his legal title to the invention in 
respect of which he claims the proteotion of the 
court. An affidavit simply stating the party's 
belief, that, as purchaser, he had a valid patent, 
is not sufficient There is no rule of courts of equity 
preventing a patentee, by the recency of his patent, 
from applying for an ii\j unction exparte ; the rule of 
the court is that laid down by Lord Eldon, in the case 
of the Universities of Oxford and Cambridge v. 
Richardson (6 Yes. 689). In the following case, it 
appeared thai A., B. in May, 1856, became the pur- 
chaser of a patent, which was obtained in May, 1855, 
and which the defendant, as alleged, subsequently to 
the date of the purchase infringed. A. B. obtained 
an ii\j unction exparte to restrain the defendant on 
an affidavit in support, which stated that the patent 
had been recorded, and that it became and was good 
and valid. On motion to dissolve, the court held 
that the recency of a patent was no ground for 
refusing an ii\junction exparte to restrain its in- 
firingenient, but that the party, seeking such in- 
junction was bound to support his application by a 
clear and distinct statement, upon affidavit, that he 
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belieyed the patentee was the original inventor, and 
that the invention had not been piractised at the 
time when the patent wa;^ granted ; and aa the in- 
junction obtained exparte was g^ranted upon an 
affidavit insufficient in this respect, it was dissolved, 
with costs. Oardner v. Broadbent^ 2 Jur. N. S. p. 
1041. 

TRUSTEES.— 2Vttfteeff Relief Act—TUle of ae- 
count — Costs — Administration necessary in order to 
obtain money, — ^A fund paid into court under the 
Trustees Relief Acts to the credit of a matter, en- 
titled the account of a deceased person, will not be 
ordered to be paid out without the presence of his 
personal representative, and an admission of assets 
by him. Administration having been taken out to 
obviate the difficulty, the costs were given out of 
the fund, and the trustees, by whom the money 
was paid in, were allowed their cOsts. Be Edwards' 
Trusts, 28 Law lim. Rep. 57. 

VOLUNTARY SETTLEMENT [vol. i, pp, 167, 
170, 804 ; vol. ii, pp. 38, 44, 345, Z7 1}.— Settlement 
attempted to be set aside, on the ground that the settlor 
was indebted— Amount of proofs Authority of the court 
to set aside a deed in part only, — We have before (see 
particularly vol. i, pp. 167—170; and vol. ii, pp. 
38-41) called attention to the doctrines respecting 
voluntary conveyances and settlement, and we now 
merely refer the reader to the following recent case, 
which should be noted in our previous volumes. 
IL, by settlement after marriage in July, 1853, 
assigned or purported to assign, all the real and 
personal estate to which he was entitled in right of 
his wife, upon trust for her separate use for life, and 
afterwards for her children : with a power to the 
trustee, at her request, to raise a certain sum for 
the payment of his (the husband*s) debts. Previously 
to making such settlement H. was indebted to the 
plaintiff, who, in March, 1854, entered up judgment 
against him for the amount. The personal estate, 
which was the subject of settlement, was by a decree 
of January, 1854, ih another cause, ordered to be 
transferred to the trustee of the settlement; the 
residue was so transferred. .Plaintiff having ob- 
tained a charging order, filed a bill on behalf of 
himself and all other creditors, praying that the 
settlement might be set aside as fraudulent and 
void against the creditors ; or at all events, so far 
as it affected the real estate. At the hearing, the 
case against the personal estate was abandoned, 
and relief sought against the real estate only. It 
was not proved that there was any real estate: 
Held, that the plaintiff was bound to show not only 
that he was a creditor, but that the settlement did 
actually put property out of the reach of creditors. 
The plaintiff not having proved that H. was indebted 
to the extent of insolvency, or that the object 



of the settlement was to defeat or delay creditorB, 
the bill wtM dismissed with coats. Semble, on a 
bill to set aside a conveyance of real.and personal 
estate, the court will not exert its authority to set 
aside the deed partially, for example, as to the real 
estate only. Turnley v. Hooper, 27 Law Tim. Rep. 
62. 

EQurrr PRAoncx* 

INJUNCTION [vol. 1, pp. 162, 812, 841, 842]. 
— Demurrer — Remedy against pauper defendant for 
trespass — Concurrent jurisdiction at law, — ^For tres- 
passes to real property an adeqmCte remedy may be 
bad at law, and consequently it is beyond the pro- 
vince of a court of equity to interfere. But though 
unquestionably a court of law would award damages 
in a case, yet where there are peculiar circumstances, 
as the bemg paupers, then as against persons in such 
a position such a form of redress would be the 
merest mockery of justice, a court of equity will 
interfere. It is true that under a recent act of 
Parliament (17 & 18 Vic. c. 125, s. 79) the courts 
of common law are armed with the power of restrain- 
ing by injunction the repetition of acts of such a 
nature, but their jurisdiction in this respect is only 
concurrent with, by no means in exclusion of, the 
process of courts of equity which could for obvious 
reasons, be applied in a much more effectual manner. 
Where a bill was filed praying for an injunction to 
restrain various acts of trespass committed against 
the plaintiffs, and of annoyance to theur tenants, by 
a pauper defendant, the court, on demurrer, granted 
the injunction, as recovering damages at law agunst 
a pauper, did not constitute ah adequate remedy 
Hodgson v. Duce, 2 Jur. N. S. p. 1014. 

REHEARING.— -Farto occurring subsequent to the 
orders complained of— Taking up abandoned reference 
to master — Legal interests— Created under decree^ 
decree connected on bill— Knowledge of facts, rights 
arising thereout— Where a reference l»ck to the 
master to correct a settlement in respect of a power 
to trustees of sale and exchange, which had been 
improperly inserted, was made thirty-four years ago, 
but abandoned, an application now to l>0 at liberty 
to proceed with the reference for the purpose of 
correcting the settiement in respect of other matters, 
which were not thought of at the time of the 
reference, was refused, although the terms of that 
reference were taken to be large enough to extend 
to the present case. Where a legal interest has 
been created under the decree of the court, and has 
been subsequently dealt with, as in the present case, 
the decree and subsequent orders cannot be cor- 
rected and varied upon a petition of rehearing, but 
to obtain relief a bill must be filed. The true effect 
of a petition of rehearing, is that the decree or order 
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eomplained of is to be upheld or varied aecording to 
the eircumstances at the time when the decree or 
order waa pronounced. Where, therefore, eircum- 
atancea have subsequently occurred betweep. the 
parties, whidh may raise important queetions proper 
for the determination of the court, the court will not 
grant a rehearing until by bill or other proceeding 
it is shewn to the court, that notwithstanding the 
subsequent proceedings, the petitioner is entitled to 
relief, and that the orders present the only obstacle 
to that relief. Primd facie and presumptively, a 
person under no disability, who has a fdll know- 
ledge of facts from which rights of property arise or 
accrue to that person, ought to be deemed to be 
aware of those rights— Per Sir J. L. Knight Bruce, 
L. J. H(fme v. Barton^ Head v. Crossfield^ Head v. 
Bartley, 2 Jur. N. S. 10^2. 

SP£CL\L CASE,— Short cause, seUing down as. 
—A special case involving a point of construction 
arising on a will, allowed to be set down for argu- 
ment as a short cause, on the usual certificate of 
counsel that it was fit to be taken as a short cause. 
I>ale V. Atkinson^ 28 Law Tim. Rep. 64. 

COMMON LAW. 

ADMINISTRATION.— i4dininMfra/*<m with the 
unU annexed-^1 Vic, c. 26, s. 38.- A testator and 
bU executor (&ther and son) both died, as was 
supposed at the same moment. Administration 
with the will of the former annexed was granted 
to the widow of the latter who had died intestate. 
In the goods of James SMling^ 2 Jui*. N. S. 1052. 

ADMINISTRATION.— ilrfmi«w/rafw« wUh the wiU 
annexed of goods left unadmimstered — Residuary 
legatee in trust not entitled to it, — ^The appointment of 
an executor and residuary legatee in trust had been 
revoked; the other executors were dead, and 
administration with the will annexed was required : 
Held, that the elected guardian of minor legatees 
was entitled to the grant. In the Goods of John P. 
Flayer, 2 Jur. N. 8. 1062. 

COPYRIGHT [vol. u, pp. 21, 166, 232-3^ 261]. 
— 5 j* 6 Vict, c. 45, s, 14 — Application to expunge 
or vary entry in registry 6ooifc.— By the stat. 6 & 6 
Vic. cap. 46, sec. 13, the proprietor of the 
eopyright is authorised to make entry of the 
proprietorship in the book of registry to be 
kept at Stationers* Hall, in the form given in 
the schedule to the act; by the 14th section it is 
enacted, ** that if any person shall deem himself 
aggrieved by any entry made under colour of this 
act in the said book of registry, it shall be lawful 
for such person to apply by motion to the Court of 
Queen's Bench, the Court of Common Pleas, or 
the Court of Exchequer, in term time, or to apply 



. by summons to any judge of either of such courts 
in vacation, for an order that such entry may be 
exptmged or varied; and that upon any such 
application, by motion or summons, to either of the 
said courts, or to a judge as aforesaid, such court or 
judge shall make such order for expunging, varying, 
or confirming such entry ^ cither with or without 
costs, as to such court or judge shall seem just, and 
the officer appointed by the Stationers* Company, 
for the purposes of this act shall, on the production 
to him of any such order for expunging or varying 
any such entry, expunge or vary the same, according 
to the requisitions of such order." A., the author 
of a song, wishing to preserve his copyright therein 
in America as well as in England, caused his agents 
to simultaneously register.it in New York and 
I^ndon. In the entry -in the registry book at 
Stationers' Ilall, London, the name of the London 
agent was inserted by mistake as the proprietor of 
the copyright. A., when he discovered this, pro- 
cured such entry to be altered under a judge's order, 
by inserting his own name as proprietor, in lieu of 
that of his agent, and be afterwards brought an action 
for piracy against B., who had published the song 
in this country before the entry had been altered. 
B. claimed no title in himself to the copyright, but 
relied on such prior publication, and also on an 
alleged publication in America anterior to that stated 
in the original registration. The court refused on 
the application of B., under the 6 & 6 Vict. c. 46, s. 
14, to expunge or vary such altered entry in the 
registry book, because it did not clearly appear that 
there had been a prior publication in America, or 
that the entry was untrue. The court also refused 
to follow the course adopted by the Court of Queen's 
Bench in exparte Davidson (2 £1. and Bl. 677 ; 18 
Jur. 67), by ordering without consent, the enlarge- 
ment of the rule till the trial of the action for piracy, 
and that the entry in question should not be used 
in evidence on such trial. Quare^ if B. was entitled 
to apply to the court under the 6 & 6 Vic. c. 46, s. 
14, as a pfirty ^^ aggrieved " by the alteration in the 
entry within the meaning of the act} Exparte 
Davidson, 2 Jur., N. S., p. 1024. 

NUISANCES [vol. 2, pp. 84, 116].— iVuwancM 
Removal Act, 1853, (18 4^ 19 Vic, c. 121), s, 22— 
Converting ditch into sewer — Assessment on existing 
houses — Resolution enabling persons to compound. — By 
sec. 22 of the Nuisances Bemoval Act, 1865 (18 k 
19 Vic. c. 121), the local authorities are empowered 
to lay down a sewer along any ditch or water course 
used for the conveyance of sewage f^om any house, 
and to keep the same in good repair, and i^ to assess 
every house, building, or premises then or at any 
time thereafter using for the purposes aforesaid, the 
said ditch, watercourse or sewer to such payment 
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either immediate or amiiial, or diHribnted over a 
term of years, as they shall think just and reason- 
able." Under this enactment the local authority oi 
H. assessed the houses then built and using a sewer, 
in certain sums set opposite to their names in the 
assessment, and passed a resolution enabling the 
persons assessed to compound for the asseismenta : 
Held, first, that the assessment was not bad because 
it did not provide for houses which nught thereafter 
be built, and use the sewer. Secondly, that the 
resolution enabling the persons assessed to com- 
pound was no part of the assessment. Beg. t. The 
Justieee o/Middlesem, 2 Jur. N. S. 1045. 

KAILWAY AND CANAL TRAFFIC ACT 
lante^ p. ISO]. — Railway company — Carrying eatUe 
— Special contraei—Railway Traffic Regulation Aet^ 
17 4- 18 Vic. c. 31 [sUtcd vol. i, pp. 135, 325, 879]. 
-—Oxen were sent to a railway company for 
carriage by their owner, with the drover. The 
oxen were put into a van open at the top, but the 
lid or cover of that top during the transit became 
dosed, and the oxen suffocated. The plaintiff and 
defendants had entered into a special contract, that 
the company were to be free from all risk or re- 
aponsibility in respect of any loss or damage in 
loading or unloading, or from suffocation or fire, 
or any other injury sustained during the transit: 
Held, that the contract was a just and reasonable 
one, and the plaintiff not entitled to recover from 
the company for the loss of the cattle. Pardington 
T. South Wales Railway Co., 28 Law Tim. Rep. 67. 

BANKRUPTCY. 

ARREST.— 4/2er refusal of protection—Twelve 
months — Discharge of bankrupt from prison, before 
end of twelvemonths.— The Court of Bankruptcy has 
power under sec. 259 to discharge a bankrupt from 
prison before the expiration of twelve months. 
Exports Finlinson, 28 Law Tim. Rep. 51. 

ARREST.— iVotection expired— CertificaU—Sec. 
25 — Amount' of creditors debt. — ^The amount of debt 
to be inserted in the certificate, B. a., under sec. 
257 ofthe Bankrupt Law Consolidation Act, 1849, 
should be the actual amount due to the party at the 
time of taking out the certificate, and not that due at 
the date of the proof. ExparU Holeombe, 28 Law 
Tim. Rep. 58. 

ASSIGNEES.— iVc^fccr—CMto—Proo/ of creditor 
reduced, — Where assignees discover circumstances 
materially affecting the amount of a proof against 
their bankrupt's estate, and allow seventeen months, 
during four of wliich'the creditor was in this country, 
. and could have been examined, to elapse before 
making any application upon the subject of such 
proof, they were ordered to pay the creditor's costs 



occasioned by such application,, notwithstanding thai 
they succe^ed in ledudng the proof to nearly the 
full amount. ExparU Thompson, 28 Law Tim. 
Rep. 72. 

DOUBLE PROOF.— Fore^ hanknqttey-^CoK' 
JHet of laws — Foreign and EngUsk firm insohemt. — 
A bill of exchange, drawn by a firm in Braxii 
eonnsting of three persons, was accepted by a 
distinct firm in Liverpool consiadng of two membera 
of the Brazilian firm. Both firms being insolvent 
and the English firm bankrupt, the holder of the 
ImII received in Brazil a dividend in respect of the 
debt under a ** concordat," which involved a legal 
distribution of the assets of the Brazil firm : Held^ 
that the bills having been accepted in England, the 
rights of the parties were governed by the English 
law : Held, also (dissentiente Knight Bruce, L. J.), 
the operation of the concordat being treated as 
equivalent to a bankruptcy, that the holder of the 
trill was not entitled to double proof, and having; 
elected to prove the debt against the Brazilian 
firm, could not also prove it against the English 
firm. Re Dean, 28 Law Tim. Rep. 47. 

PROOF. — Supply of goods beUoeen petition for 
arrangement and adjudication — Payment in full not 
allowed. — ^A creditor supplying goods to a bankrupt 
in the interval between the filing a petitiok for an 
arrangement and its conversion into a bankrui>tcyy 
is not entitled, in the absence of an agreement, to 
be paid for «uch goods in full, but he must prove 
in the usual way. Escparte the Burton Ale Brewery^ 
28 Law Tim. Rep. 53. 

PROOF. — Joint and separate estates— Foreign end 
English firm — Double proof. — ^A., B. and C. trading at 
London and also at Rio de Janeiro under different 
styles ;• A. representing the London firm, and B. and 
C. that at Rio, and residing there, were in the habit 
of drawing upon and accepting each other's billa. 
A. became bankrupt, and shortly after B. and C. 
at Rio stopped payment : Held, that this court will 
not compel a creditor, who is secured upon both 
estates, and seeks to prove against A.*s estate in 
respect of bills of exchange drawn by the firm at 
Rio upon and accepted by the London house, to 
elect between the joint and separate estates of both 
firms, but will admit the proof as against A.'s eatatCt 
notwithstanding he might receive a large dividend 
in respect of the same bills frx>m the estate at Rio. 
Re Jeffries, 28.Law Tim. Rep. 53. 

PROOF OF DEBTS.— /Voo//or counseVs fees.— 
Counsel was allowed to prove for fees, which had 
been received from different clients by a solicitor up 
to the time of bis bankruptcy, but which the latter 
had neglected to pay. Also, by consent agreed, to 
pay over to the counsel in full idl such fees due to 
him as should be received by the assignees from the 
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clients of the bankrupts, in respect of their aeTeral 
bills of costs. Be HaU^ 28 Law Tim. Bep. 72 ; 
2 Jnr. N. 8. ld^6. 

PUBLIC COMPANY.-Vofn* Stock Banking 
ConqKudes Winding-up Acta^^SkarehMer dispuHng 
adjudieatibn — Dissolution of company — Non-payment 
of debt after winding-up— -Order Obtained in Chancery. 
—A shareholder in a banking company, quA share- 
holder, is not entitled to dispute an a^ndication of 
bankruptcy made against the company. In the 
^ absence of any particular prorision in an act. of 
Parliament enabling a shareholder to apply l)y 
motion to the court for the purpose of disputing an 
s4Judication of bankruptcy against the company, 
and the general orders in bankruptcy (October 
1852 order 17) being silent upon the point, the 
proper course of proceeding is by petition in the 
. usual way. A writ of summons issued by a creditor 
of a banking company was serred on the 8th Sep- 
tember upon the secretary of the company, with the 
Tiew of founding thereon proceedings in bankruptcy, 
under the 7 & 8 Vic. c. Ill, s. 7. On the 20th 
September, before the month allowed by the act, to 
pay or compound the debt had expired, the company 
was dissolved by a resolution of the shareholders, in 
accordance with a power to that effect contained in 
the company's deed of constitution, and charter of 
incorporation, except for the purposes of finally 
closing and winding-up the affairs of the company. 
On the 24th an order absolute for winding-up the 
company was made by the Court of Chancery upon 
petitions. of certain contributories, and on the 27th 
an interim manager was appointed. On the 8th 
October, the debt not being paid or compounded for, 
and the . requisitions of the 7 & 8 Vic. c. Ill, s. 7, 
not being complied with by the company, an act of 
bankruptcy was committed, which in pursuance of 
tha^ section, dated back to the 8th September, the 
day on which the summons was served ; and on the 
9th an abjudication of bankruptcy was made against 
the company, and an official assignee appointed. 
Cm the 13th an official manager was appointed 'by 
the Court of Chancery : Held, first, that the dTisfioln- 
tion of the company was not binding upon the 
creditors so as to prevent them ftom proceeding 
under 4he 7 and 8 Vict to procure an acyudication 
against the company: Held, secondly, that under 
section 29 of the 7 & 8 Tie. c. Ill, the company and 
persona who were officers thereof at the time of the 
dissolution must be regarded as continuing so far 
for all the purposes of the act, so long as any matters 
relating to the company remained unsettled : Held, 
thirdly, that non-payment of the debt constituted a 
good act of bankruptcy in law, notwithsianding by 
operation of law the payment out of the assets of the 
company, or compliance with the requisitious of 



sec 7 of the 7 & 8 Vic. had, under the circumstances, 
become illegal : Held, fourthly, that upon equitable 
considerations the a^udication of bankruptcy ought 
to be confirmed, aa being a proceeding instituted by 
creditors as a matter of right, and as founded upon 
an act of bankruptcy prior in point of time to the 
winding-up order. Exparte Gillottj 28 Law Tim. 
Rep. 68. 

PUBLIC COMPANY.— /oi«« Stock Banking 
Company — Winding-up acts — Adjudication notwith- 
standing winding-up order, — ^A^udication in bank- 
ruptcy of a joint stock banking company under the 
7 & 8 Vic. c. Ill, s. 7, notwithstanding an order 
had been made for winding-up the afiairs of the 
bank in Chancery in the interval between the 
service of the writ of summons for payment, and the 
time required by the act to constitute non-payment 
an act of bankruptcy. Be The Royal British 
Bank, 28 Law Tim. Bep. 53. 

BEPUTED OWNEBSHIP.— iVb notice oftram- 
fer of shares — Order and disposition of bankrupt, — 

A. and B. executors. A., without the knowledge of 
his co-executor, lent the trust funds to a banking 
firm in which he was a partner, and as a security he 
placed in his desk certain railway and mining shares, 
wrapped in a paper cover, with an indorsement to 
the effect that the shares belonged to A. and B. 

B. had no notice of these transactions, nor had 
either of the companies any notice of transfer of 
these shares, nor was there any deposit note. * On 
the firm becoming bankrupt these shares were 
found as above stated : Held, that no legal transfer 
had been made of the shares to the executors, but 
that they passed to the assignees as being in the 
order and disposition of the bankrupts. Semble, 
even if there had been a legal transfer, still, under 
the circumstances of the case, the shares would have 
passed to the assignees, as being within tlie order 
and disposition clause. Be Strahan, Paul and Com- 
pany^ 28 Law Tim. Rep. 62. 

ORIMJNAL I.AW. 

CnURCH-BAlTt: [vol 1, pp. 94, 811].— For 
repayment of loan — Juritdicthn of justices — 6 Geo, 4, 
c. 36, s, 2, M, Geo. 3, c. 127, s. l,'-hy the 53 Geo. 
8, c. 127, s. 7, if any one duly ratdd to a church-rate, 
the validity of which has not been questioned in any 
ecclesiastical court, shall refuse or neglect to pay the 
sum at which he is rated, one justice on the com- 
plaint of the churchwardens, may, by warrant con- 
^vene the person refusing, to appear before two or 
more justices, who may examine into the merits of 
the complaint, and direct the payment by an order, 
so that the sum ordered to be paid do not exceed 
£10 ; and any person finding himself aggrieved by 
the judgment of the justice, may appeal to the quar- 
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ter BetooiM ; with a pnmso, that if the Talidity 
of the rate, or the liability of the perwm to pay, be 
disputed, and the party disputiiig gire notice thereof 
to the justiees, they shall forbear giving jodgment. 
A church-rate made nnder the6 Geo. 4, e. 86, s. 1, 
for repayment of a loan obtained by Tirtne of that 
act for the rebuilding or repairing a parish church, 
is not as regards ^e summary remedy for its pay- 
ment distinguishable. from an ordinary church rate ; 
and therefore, where certain objections were taiken, 
upon a summons before justices, to the yalidity of a 
rate made under the 5 Geo 4, c. 86, as well as to the 
liability of the person to pay, which objections would 
hare been sufficient, in the case of an ordinary 
church-rate to bring the case within the proviso of 
the 68 Geo. 8, c. 127, s. 7, and oust the jurisdiction of 
the magistrates : Held, that the justices were right in 
reibsing to syndicate upon the summons, or to make 
anorder. Eeg y. the JtuHees of StaffwdMrt^^ Jut. 
N. S.p. 1028. 

FOBF£ITnB£.^Fe{(my— Xoiub ^reeUd to U 
emwerted^Future interest.-^A vested interest in the 
proceeds of land directed to be converted, payable 
in fhture, is forfeited on a conviction of felony. 
Be ThoH^mim^ 28 Law Tim. Bep. 57. 



EXAMINATION ANSWERS. 



ooiDCON LAW. (anU p. 181) 
I. Local and tranmtory actkm, — ^Actions are said 
to be either local or transitory. Of the former sort 
are the (remaining) real actions, the mixed action of 
^ectment, trespass ^fuare ctoicsiwi fregil, and actions 
of covenant on the privity of estate, &c. ; transitory 
actions are covenant on the contract itself, or against 
lessee or lessor, &c., debt, detinue, assault, deceit, 
trover, trespass for an ii^ury to the person or goods, 
8cc. Where the action is local, the venue must be 
laid in the very county in which the lands lie, or the 
ii\jury was committed ; whilst in transitoryactiotts 
the plaintiff has an option of laying the venue where 
he pleases (see Bacon's Abr. tit. ** Actions Local and 
Transitory**). It should be mentioned that some 
particular .persons are privileged as plaintiA to lay 
it in Middlesex, and to retain it there, provided they 
sue in their own right, and are not joined wiih 
others. These parties are seijeants-at-law, bar- 
risters, attorneys, and officers of the courts (see 
Fract. Com. L. 149 ; Grace v. Pilmer, 28 Law Hm. 
Bep. 100). 

n. Simple comraeti and gpeeialiies, — ^The diffisrence 
between a rimple contract and a specialty debt, will 
in part appear from the definition of those terms- 



Debts by specialty or special contract are such 
whereby a sum of money becomes, or is acknow- 
ledged to be, due by de?d or instrument under seaL 
Debts by simpie contract are such, where the eontFad 
upon which the obligation arises is neither ascertuned 
by nuitter of record, nor yet by deed or special in- 
strument, but by writing not under seal, or by mere 
oral evidence (2 Black. Com. eh. 80 ; 2 Steph. Com. 
eh. Frinc Com. Law, 88). A simple contract will 
merge in a specialty (see 2 Exch. Bep. 627).-. A 
distinguishing £satnre of diffierenoe between special- 
ties and simple contracts is, that the latter are not 
valid unless founded on a. sufficient consideration, 
and they do not when in wiiting not- under eeal 
(with the exception of bills and notes) import a 
consideratbn, that is, the law will not presume a 
connderation till one appears. But where a seeuri^ 
is under seal, it is binding on the party executing it, 
although there was no consideration ftr the matring 
of it (4 East, 200; FonU. on Equity, Book 1., ch. 1, 
s. 1 ; Lowe v. Peers, 4 Burr. 2225; S, C. Wilmot, 
864). But though tiie law, frx>m the delibenition 
and solemnity which accompany the execution of a 
deed, presumes a consideration, and delivers, the 
oovenantee fit>m the necessity of proving it, yet thai 
doctrine applies only where the deed is good on the 
ftce of it ; for a consideration cannot be presumed to 
support a deed whieh is void on the free of it (delw. 
N. P. 482, lltii edit). Another diffinenoe between 
specialties and simple contracts is, that in.administra- 
tion oilegal (though not of equitable) assets a speci- 
alty debt- has prioritf in payment over a simple 
contract debt (2 Black. Com. 466 ; Selwyn*s Nisi 
Prius, 798—796, 11th edit); 

m. TSrooer^Firtt sC^.— Where tiie defendant 
is in possession of the goods claimed, without any 
wrangftd' taking or assumption of ownership, it ia 
necessary, generally, to make a demand of the goods, 
so as to ground on the refbsal, or, at least, neglect to 
deliver the goods, the action of tniver ; a conversion 
(of which this demand and refbsal is evidence, not, 
indeed, absolute, but only presumptive, t. e., until 
rebutted)^ being neoessary to the . support of an 
action of trover (Jones v. Fort, 9 Bam. and Crea. 
764 ; 2 Mes. and Wels. 78 ; Pzinc. Com. L. 242 ; 
Thorogood v. Bobinson, 6 Q. B. Bep. 769 ; S. C. 
14 Law Joum., N. S., Q. B. 87 ; 9 Jur. 274 ; 
Turner v. Ford, 16 M. and W. 212; S. C. 16 Law 
Joum., N. S., Ex. 216). It is prudent faieveiy case 
to make such a demand, as it is the best lhon|^ not 
conclusive evidence (where the defendant refhsea to 
deliver up the goods), of a eonversidn (Ckrik t. 
Chamberlain, 2 Mees. and Wels. 78 ; Carrot t. 
Hughes, 2 Bing. N. C. 448; 8 Mees. and Wels. 
640 ; Edwards v. Hooper, 11 Mees. and Wels. 868 ; 
S. C. 12 Law Joum., N. S., Exoh. 804; Caimee r. 
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Spfloton, 7 ICia. and 6r. 908 ; Princ Com. Law, 
244). 

lY. Deiuim nnd trover, — ^llie main distinction 
between troTer and detinne ia that in trorer the 
pliintiir merely aeeka fiir damagea for his gooda, 
whereaa in detinne he aeeka to obtain the gooda 
themaelvea (8 Black. Com. 146, 162 ; 1 Burr. Bep. 
81 ; 1 DowL N. S. 220, 891). 

y. AelUmfor imdiciaNe o^Mce.— With reapeet to 
aiTfl prooecdinga for a csuae of action amoontifg to 
■n hidietaMe oflbnce, a diatinetion ia to be obaerred 
between miadeirfeangra andfeloniea. Inmiademeanora 
the parly iigaied haa, in general, the option of bring- 
ing an action or puderriiig an indictment (6 Eaat B. 
168 ; 2 Man. and Selw 80). In eTeiy caae of felony 
and treaaonthe dvilremedyia entirely aoapended (at 
leaat'aa againat the offender or any guilty receiver), 
ontal the party ii\jaied has performed his duty to so* 
tkty by an endeaTonr to bring the offender to justice, 
and, indeed, if he agree to a compromise, he in general 
renders himself liable to be indicted for the offence. 
The eiiil rig^t, however, ia neither merged nor de- 
atrayed ; for after the party on whom suspicion was 
ilxed haa been convicted or acquitted without coUuaion, 
the partjr injured may support an action for the same 
canse aa that on whidi the criminal prosecution was 
founded (4 Black. Com. 868 ; Chit Crim. Law, 5). 
And where athief, or other person receiving the goods 
from him, sella tiie goods stolen in market overt^ the 
owner may recover them from such a vendee (Scatter- 
good V. Sylvester, 14 Jur. 977 ; &. C. 19 Law Joum., 
N. S., (i, B. 447). And of course the merely pawning 
the goods will not prevent the owner fi^m recovering ; 
for in caaea of pledges, it seems that where the pledgor 
haa no.titie, the pledgee is bound to return the pledge 
to the true owner (see Cheesman v. Ezcell, 20 Law 
Joum., N. S., Exch. 209 ; but see White v. Garden, 
16 Jnr. 681). The owner may, instead of bringing an 
action, have an order for reMution under the 7 & 8 
Geo. 4, c. 29, s. 67 (see hereon 2 Steph. Com. 64 and 
n. k. ; 4 Id. 464, 2nd edit). After such a sale ibe 
owner coQld not re^take them of his. own mere motion 
(4 Steph. Com. 464, note). We may observe that the 
doctrine, that m caaes oi felony the civil remedy ia 
anapended until the folon has been prosecuted, is 
confined to actions againat the folon, or, perhaps, 
againat the gufl^ receiver, and does not extend to 
the eaae of an innoeent receiver^ unices, perhaps, 
where the fekm is a neceasaxy par^ to the action 
(White V. Spettigne, 18 Meea. and Wels. 608; S. C. 
1 Car. and Kbw. 678 ; 14 Law Jonm.^ N. S., Exch. 
99; 9 Jnr. 70). Where it ia said that the owner of 
the gooda may bring an action againat the felon after 
eonviction, it jkuet be understood of a.case where 
the. folon has received a pardon, &c. (see 4 Steph. 



Com. 464, r., 2nd edit. ; 4 Black. Com. 868 ; Hor- 
wood V. SmiUi, 2 Term Bep. 760). 

YL BiUqf exchange— Snemg drawer or nutoreer. — 
The drawer or indOrser of a bill of exchange ia 
entitied befiwe action brought to a notice of dia« 
honour, which must, indeed, be given within a very 
short time after the actual diahonour of the biU 
(Key, Exam. Anew., CoQimon Law, pp. 42, 48t 
8rd edit. ; Selw. N. P. 880, 881, 11th edit ; 1 Chron. 
842,848). 

yn. Dtfenee to UU.— In order to let in a defenee 
to an action on a bill of exchange ffft™T"t"^^ within 
six months aftier maturity, and in the special form 
given .by the ''Bllla of Exchange Act, 1866," the 
defendant must within j^welve daya from the service 
of the writ i^ly to a judge, offering to pay the 
amount into court, and depoamg to a gOod defence, 
&c. (see 2 Chron. p. 68—66). 

V TTT. Exwutor — Pkne fidmmitfmv it -^ Aaeeta 
qnando. — ^Where plene admrnktravit ^alone is pleaded 
by an executor in an action againat him for hia 
testator's debt, and the. plaintiff cannot disprove it, 
he should take a judgment in fiUero^ called techni- 
cally a judgment of aaseta qmndo aeaderuU (2 
Archb. Praet 1166, 9th edit). 

IX. F«ais covert ^PUadiig coverfure.— -When a 
married woman ia sued as a feme sole and she 
pleads Iter coverture, if a verdict is found for her, 
she is en^tied to her coata oi the plea, though it ia 
said that there is a doubt wheiher she ia entitled to 
costs out of pocket only or to^ costs generally 
(Archb. Prac. 1176, 9th edit; Finley v. Far- 
quharson, 8 Com. Bol B. 847). 

X. Prfence qfter commencement of action, — ^In 
order that a defendant should avail himself of a 
defence arising after action brought, it ia necessary 
to plead the same, which must be accompanied by 
fm affidavit that the defoice arose within eight daya 
next before the pleading of the plea, unless the same 
be dispensed with by an order (16 & 16 Vic. c. 76, 
s. 69). 

XL Non'joinder oj co-partner, — ^Where an action 
is brought against one only of several partners, the 
defendant sued should plead the non-joinder of the 
others by way of the plea of abatement of the action, 
stating therein that they are resident within the 
jurisdiction of the court This will enable the. 
plaintiff, if bq disposed, io amend under the Common 
Law Procedure Act, 1862, s. 88. 

yrr. Seewritg for coitt.— The usual eaae in which 
a sole plaintiff is directed to give security for costs, 
is where he is permanentiy resident out of the 
jurisdiction (Pract. Com. Law, p. 176— 178 ; 1 Law 
Chron. pp. 60, 94, 844, 419, 420). 

XIII. Dday in' proeeedinge^Notice to proceed, — 
Where no proceedings have be€n taken for a whole 
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year in a cause, the party wishing to proceed must 
give his opponent a calendar month^s notice of his 
intention to proceed (Rule Hil. Term, 1853, pi. 
176). 

XIV. Tender, — A tender charged with a condition 
which wonld prerent the creditor from accepting 
the money without prejudice to his right to proceed 
for any sum heyond the amount tendered would 
not he good, hut a mere condition not affecting 
the creditor's rights ultra, would not invalidate the 
tender (Selw. N. F. 158, 11th edit ; 5 Mees. and 
Wels. 806). 

XV . Nonsuit against wiU — Different from verdict 
for "defendant, — A plaintiff cannot be non-suited 
against his will. A non-suit is better for a plaintiff 
than a verdict for the defendant, as then he may 
bring a fresh action, which he cannot do where the 
defendant has a verdict (Pract Com. L. pp. 28, 89, 
4 Ring. R. C. 88). 

ooNYETANjCiNa (ante, p. 181). 

L Conveyance on trvfit — Devise of legal estate — 
The conveyance gave the legal estate in fee to A. 
and R. joinl|y, so that they became joint tenants 
thereof^ and no one of them in particular therefore 
can, whilst both living, devise the legal estate, so as 
td ensure the efficacy of such devise, which, howjsver, 
may take effect by the death of the other, in the 
devisor's lifetime. Or both might effectuaUy devise 
the legal estate, which would pass ui^der the will 
of the survivor. 

n. Limitation to heirs of body of A. by B, his 
wife. — ^This limitation is one which creates an 
estate in tail special, and none but the issue of A. 
and R. can inherit the property, except the entail 
be barred. On R.'s death (without the estate tail 
being barred) A. becomes tenant in tail without 
possibility of issue extinct, and without the power 
then of enlarging hi^ estate into a fee-simple (1 
Prest. Abstr. 447 ; 3 & 4 Will. 4, c. 74, s. 18). 

m. Assignment of leaseholds by one executor, — One 
of two executors . can make a valid assignment of 
leaseholds, so as to pass the legal estate In the 
entirety thereof; for this very reason, a purchaser 
generally objects to take an assignment from a 
single executor (3 Frest. Est. 143, 233). 

IV. Descent — Frank fee — Gavelkind — Borough 
English, — On the death of ik person leaving two sons 
seised of lands of ordinary freehold tenure, his 
eldest son alone inherits; if he badlands of gavel- 
kind tenure, both sons would take equally ; if 
borough-english, the younger only (Watk. Desc. 97, 
&c., by Williams; 1 Steph. Com. 200, &c., Ist 
edit). 

V. Death without heirs, — The owner of freeholds 
dies intestate without an heir, the Crown wiU be en- 



titled to such lands. Where the owner of a copy- 
hold estate dies intestate without leaving an heir, 
the lord of the seignory will take the copyhold. 
The means by which the crown and lord respectively 
become entided, are by the doctrines of escheat (see 
Downe v. Morris. 8 Jur. 486 ; Weaver v. Maule, 
2 Russ. and MyL 97). The existence of a legal 
estate in a trustee would prevent the escheat. 

YI. Limitation to A, for life, and to his hdrs male. 
— ^Notwithstanding the express limitation to A. of 
a life estate, he takes an estate in tail male generaL . 
This is under the authority of what is termed the 
Rule in Shelley's Case, by which it was settled, or 
rather recognised, that whenever in the same deed 
or will there are several gifts whereof one is to the 
ancestor for his life, and the other is to his heirs 
general or special (whether or not any other estate 
intervene), the gift to the heirs or heir special shall 
form part of the gift to the ancestor, and on his 
death, they shall take by descent, t. e., as c laimin g 
under him, and not as claiming in their own right 
(2 Frest. Abstr. 432)). 

VII. Appointment to uses.—Ajs an appointment is 
but the limitation of a use, on an appointment, 
under a power, to C. in trust for D., the 1^^ 
estate vests in C. (Co. litt 271, b. 1, s. 4 ; Noy's 
Max. 307). 

Vm. Parts of (foedf.— The technical names of 
the various parts of a conveyance in fee are, 1. 
the premises, containing the parties' names and 
descriptions, the recital, the consideration, and the 
receipt thereof, the grant, the description of the 
thing granted, and the exception, if any ; 2, the 
habendum, declaring the estate or interest granted ^ 

3. the tenendum, now joined with the habendum ; 

4. the reddendum (which, however, except in Man- 
chester and other places), is very rare on a con- 
veyance in fee ; 5. the covenants ; 6. the conclusion, 
mentioning the execution and date. 

IX. Inter-commoning — Freebench — Jointure — Here- 
ditament — Advowson — Common of estovers, — Inter- 
commoning, or as it is usually termed, common 
pur cause de vicinage, is where the tenants of a lord 
in two townships have time out of mind exercised 
rights of common promiscuously in both lordships 
lying together (2 Rlack. Com. 33; 1 Atk. Conv. 
273). Freebench is the dower of the widow of a 
copyholder (1 Chiron. 338,^ 437 ; Crabb's Real Prop. 
s. 2361; Key, Exam. Answ. div. Conveyancing, 
p. 99, 4th edit.). Jointure is where a husband has 
made a competent provision for his wife, by giving 
her a life estate at least in lands to take effec 
presently after his death in lieu of dower (Co. litt. 
3C! a, 208 a, and note ; Key, ut sup. pp. 97, 98). 
Hereditament expresses every kind of property 
capable of being inherited (Key, ut «up. p. 3 ; Shepp. 
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Touch. 91; 2 Chron. 66, 236, 298, i04). An 
adyowson is a right of presentment to a church or 
ecclesiastical benefice (1 Law Chron. lit — 183). 
Common of estovers is a right of cutting wood for 
domestic or agricultural purposes (Burt. Comp. pi. 
1166). 

X. Mortgage — AssignnMut for Uu. — ^It is dear 
that C. (supposing him to stand in no fiduciary 
or representatiye character to the mortgagor) is 
entitled to the whole of the principal, with proper 
interest, of the mortgage of which he obtained an 
assignment, as he must be considered a purchaser 
of the full principal sum, and not merely to the 
extent of the consideration paid by him (Marratt ▼. 
Paske, 2 Atk. 64 ; Fisher's Mortg. 478—480). 

XI. Mortgage — Power of sale — Surplus^ real or 
personal estate, — ^As a mortgage is but a partial 
disposition to the extent of the money borrowed, and 
interest, all beyond that remains as before, and 
therefore the surplus monies, in the absence of a 
direction in the deed to the contrary will belong to 
the heirs of the mortgagor, and not to his personal 
representatives, supposing the sale to have taken 
place after the mortgagor's death : aliterj if the sale 
were in his life time (Wright v. Rose, 2 Sim. and 
St. 328). 

XIL AMignment of term by administrators;, — It was 
the general opinion that, unlike the case of execu- 
tors, one of several administrators could not assign the 
entirety of a term pf years devolving on them from 
their intestate. Mr. Preston (2 Abstr. 22) appears 
to have thought that there was no difference between 
administrators and executors, and that one of either 
class of representatives might assign the entirety of 
the term. And so Mr. Burton seems to have 
thought that the old rule to the contrary had given 
way to the modem usage. And certainly it is now 
laid down that one administrator may assign the 
whole legal estate in the lease, but there scarcely 
seems any authority for such practice (Dart, 374, 
8rd edit; Simpson v. Gutteri^e, 1 Madd. 609; 
Sneesby v. Thome, 19 Jnr. 636, 1068; but see 
1 Law Chron. 106). 

XHL Mortgage — Tacking — Priority, — A third 
mortgagee not having notice of a second one at the 
time of advancing his mortgage money, may obtain 
an assignment of the first mortgage, and by means 
of the doctrine of tacking, may gain a priority over 
the second mortgage to the extent of the first and 
second mortgages (Ooote's Mortg. 210, 213, 3rd 
edit ; 6 Jarm. Convey. 29. 38, 63, 66, 442, by 
Sweet ; Key Exam. Ans. div. " Conveyancing," pp. 
82, 83, 4th edit). 

XIV. MortgaguU widow — Dower, — ^It is clearly 
settled that Ao long as the character of mortgage 
remains, the widow of the mortgagee is not entitled 



to dower (Flack v. Longmate, 8 Beav. 4i20; 
Tudor's Real Prop. 47). 

Xy. Approvement of wastes, — ^By the Statute of 
Merton (20 Hen. 3, c. 4) lords of manors are em- 
powered to approve against their tenants, i. «., to 
inclose part of the waste. &c., and thereby dis- 
charge it from being common, provided that suffi- 
cient common be left for the commoners (see also 
13 Edw. 1, e. 46, and 3 & 4 Edw. 6, e. 3). The 
Stavutes apply to common of pasture, but not to 
estovers, turbary, or for digging gravel on the 
wastes (1 Atk. Convey. 276, 1st edit ; Tudor's Real 
Property, 90 ; Arlett v. Ellis, 7 Bam. and Cres. 
346,' 371). 

SQUITT (ante^ p. 182). 

L & n. Eqttky jurisdiction, — Having so fhlly 
answered these questions in voL 2, pp. 194, 196, 
299, 406, and elsewhere, we must refer the reader 
to those answers. 

in. /fyiincftoa.— An injunction is a judicial process 
whereby a party is required to do or refrain from 
d(ung a particidar thmg. Before decree an ii^unc- 
tion is granted to stay waste, using trade marks, 
pirating copyright, infiringing cop3rright, restraining 
nuisances, &c. Where the injury is such ss to 
require J an ardent remedy, as cases of waste, 
nuisances, trespass, &c., the application may be 
made exparte (Key, Equity, pp. 88, 113 ; 3 Woodd. 
Yen. Lect. c. 66). 

rVT. Injunction — Filing copy bill — ^The plaintiff 
filing a bill, and intending to apply for an injunction 
should not wait for a printed copy, but should file a 
written copy with an undertaldng (see 2 Chron. 
346). When filed, he should, unless very urgent, 
give notice of the application for the injunction. 

y. Staying creditor's action, — After a decree in an 
administration suit, a creditor proceeding at law, 
and who has not sued out execution, may be 
restrained fit>jn proceeding further, and in such 
case he obtains payment of his debt under the 
decree (2 Dan. Pract. 1488). 

VI. Injunction^ notice of enforcing, — Where an 
order is made for an injunction, notice thereof should 
be g^ven to the party restrained, and the order 
should be drawn up and served as soon as possible. 
If the party restrained does not obey the injunction, 
. the psirty obtaining the injunction should apply to 
the court for his committal as for a contempt (2 Dan. 
1643, 2nd edit). 

Vn. Equity judges.-^The Lord Chancellor is the 
first in rank of the equity judges ; the master of 
the Bolls next ; the Lords Justices follow, and then 
come the Vice-Qbftncellors. The Courts of Appeal 
are the Lords Justices and the Lord Chancellor's 
Court (either together or separately) ; the highest 
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appeal court is the House of Lords (see 2 Cliron. p. 
898 ; anU, pp. 18, 14^. 

yin. Evidence, how taken, — ^Ilie practice of 
taking eyidence in equity by interrogatories is 
abolished, except that the court may order any par- 
ticular witness or witnesses to be so examined. Li 
the absence of such direction the evidence is taken 
either by affidavits or by oral examination before 
examiners (15 & 16 Tic. c 86, ss. 28, 29). Since 
this act,' the orders of the thirteenth of January, 
1855, have directed that v^en issue is joined the 
plaintiffs and defendants respectively shall be at 
liberty to verify their respective cases, either wholly 
or partially, by affidavits, or wholly or partially by 
the oral examination of witnesses without any notice 
being given (see 1 Law Chron. 887, 888 ; 2 Id. 872, 
892). Sometimes the court appoints a special 
commissioner (1 Chron. 124, 125). 

DL Clerks o/ records and writs,— The clerks of 
records and writs, file, amend, and make office 
copies of informations, bills, demurrers, pleas 
answers, &c. ; enter appearances, rules, consents, 
&c.; certify proceedings; attend with records; 
inrol decrees and orders, &c. (see Prac. £q. 6). 

X. Registrars, — ^A sufficient answer to this ques- 
tion will be found vol. 2, pp. 898, et seq, 

XL Enrolling decree, — ^The enrolment of a decree 
makes it the Lord Chancellor's decree, and so 
prevents a re-hearing by the Master of the Rolls or 
the Vice-Chancellor or even an appeal to the Lord 
Chancellor or the Lords Justices (14 Jur. 288; 
1 Chron. 91, 841). The time for enrolment, as of 
eourse, is six months (Ord. of 7 Aug. 1852, pL 2; 
1 qturim. 841). 

XTT. Proceedings in administration smt, — ^This will 
be found safis&ctorily answered, vol. 2 of Chron. 
p. 408. 

Xm. Order of distrUnUion of assets, — ^Mortgagees 
are first satisfied, they having a specific lien on the 
estate. The bonds^ specialties, and simple contracts 
are then paid rateably, if the asseto are equitable ; 
otherwise, the speeialty debts binding the heirs are 
first paid, then specialties not so binding, afterwards 
the simple contract debts, and lastly voluntazy 
bonds (2 Will. Exec. 862, 4th edit. ; Key, Equity, 
p. 96). 

XrV. Administration suit— Not sufficient to pay 
debt and costs, — If the assets are insufficient to 
discharge the specialty debts, the plaintiff, being 
such a creditor, shares equally with the other 
creditors ; the costs of the personal representative 
are first provided for (except in cases of gross mis- 
conduct), and then those of the plaintiff (2 Dan. 
Fract 1298, 9, 2nd edit. ; Bennett v. Going, 1 Moll. 
529). 

XY. Cimstruction of wills in equity.^There is only 



one general rule of construction of wiUs equally for 
courts of equity and courts of law, which the coiffts 
are bound to apply, however they may condemn the 
object. The intention must be followed where it 
is plain ; even though G<mtrary to the legal operation 
of words in the will ; for in a will no particular 
words are required to pass an estate, but any words 
that show the intention of the testator are sufficient. 
This intention is to be elicited firom the whole will 
taken together, but nothing dehors is allowed to be 
produced to explain the same, unless there be a 
latent ambiguity in the will. Every word is to be 
taken according to the natural and common import. 
If two parts of the will are totally irreconcileable, the 
subsequent words are to be taken as an indication 
of a subsequent intention (1 Madd. Eq. 558 ; Haws 
V. Haws, 8 Atk. 525). 

BANKBUFTCT (ante, p. 182). 

L Owner of lands deaHng with produce, — ^An owner 
of land selling the produce of his lands is not on 
that account a trader ; but he will be so if he pur- 
chase and put other ingredients therein so as to 
entirely change the nature of the produce (see 
Sutton V. Welley, 7 East, 448 ; Stuart v. Sloper, 
8 Exch. Eep. 700 ; Key, Bankruptcy, pp. 20, 21). 

II. Advertising adjudication.— The a^udication is 
advertised after seven days firom the service of a 
notice thereof; this time may be anticipated by the 
bankrupt's consent; it may be enlarged on his 
appUcation (2 Chron. 80, 151, 212, 801). 

UL ;Sl^juf6aiiJbrtfp<cy.— The certificate of a bank- 
rupt who has been previously insolvent, and the not 
paying fifteen shillings in thf pound, will protect 
his person only (see 1 Law Chron..884). 

IV. CertificaU, who grants,— The power of re- 
fusing or granting a certificate is vested in the 
conmussioner, subject to an appeal (2 Chron. 802). 

y. Or<2er and (fupofttibn.— The instances in which 
the question of goods being in the order and dis- 
position of a trader is of importance, is where he has 
the goods of third persons in his possession, and the 
assignees claim them for the benefit of the credi- 
tors. The question is rather obscure in meaning 
(see 2 Chron. 58, 215, 887—841). 

VI. Partners, property of— Where one only of 
two partners becomes bankrupt, the solvent partner's 
share does not pass as in his reputed ownership to 
the Assignees, who take merely the bankrupt 
partner's interest in the property, and it has been 
decided that they have no right to prevent the 
solvent partner fVom getting m the outstanding 
debto of the firm (2 Bam. and Cres. 889 ; Freeland 
V. Stansfield, 2 Sm. and G. 479; 1 Jur. N. S. 8; 
28 Law Joum. Chanc. 928). 

VII. Conqtromising or superseding.— A bankruptcy 



Dao. 1, 1856.] 



THE LAW CHRONICLE. 



19S 



npened may be itayed after the benkrapt hae passed 
bis last examination, if nine-tenths in number and 
value of the creditors assembled at two advertised 
meetings will agree to accept a composition. Upon 
the acceptance of such ofier being testified, to the 
court in writing, it may annul the a^'udication, and 
dismiss the petition for abjudication. All the 
creditors are bound to accept the agreed composition 
<12 & IS Vic c. 106, s. 280). There is no other 
Jurisdiction to annul with consent of creditors, but 
if every creditor consents, such an order will be 
made quaiUum vaUai (ezp. Luxford, 1 Fonbl. N. B. 
2 61; ex p. Harris, Id. 262). 

VJJUL Amount and nature of peHHoning eredUor*$ 
debt. — The amount of a single petitioning creditor's 
debt must be £50, and it must be one recoverable 
at law (2 Chron. 80, 218, 409 ; 12 & 18 Vic. c. 106, 
8. 91). 

IX. Petitundng creditor's debt during trading, — ^A 
debt contracted before the trading commenced, and 
•ubeisting during the trading, will be a good 
petitioning creditor's debt. And so it will though 
the debtor have ceased to trade, if the debt subsisted 
during his trading. A debt contracted after the 
debtor has ceased to .trade, will not be a good peti- 
tioning creditor's debt (Butcher t. East, 1 Doug. 
296 ; Baillie v. Grant, 9 Bing. 121 ; S. C. 2 Moo. 
and S. C. 198 ; Meggott v. Mills, 1 Ld. Baym. 286 ; 
Ezp. Grreen, 1 Deac. and Ch. 242, contra; Mont 
and Ayrt Bankr. Prae. ch. 2, s. 2). 

X. SubstituHng d^.— Where it is found, after 
abjudication (see Kynaston v. Davis, 16 Mees. and 
Wels. 706), that the petitioning creditor's debt is 
insufficient to support the a^udication, the commis- 
sioner, upon the application of any other creditor 
haying prored a debt sufficient to support an adjudi- 
cation^ may order the bankruptcy to be proceeded 
with, and the same shall be valid (12 & 18 Vic. c. 
106, s. 108, and sched. N. thereto ; see Kynaston ▼. 
Bayis, 16*Mee8. and Wels. 706 ; 8. C. 10 Jur. 620 ; 
Letcher ▼. Manning, 12 Mees. and Wels. 671; 
2 Law Stud. Mag., 662, 664). 

XI. Bankruptcy with reference to time of trading. 
— ^It u not necessary that the party should continue 
trading up to the time when the petition is filed ; so 
that a man when he had retired from business may 
become a b^krupt (by committing ^n act of bank- 
ruptcy after cesser of trading) in respect of debts con- 
tracted during the period of his trading ( Willoughby 
T. Thornton, 1 Selw. N. P. 176 ; Doe. d. Barnard ▼. 
Lawrence, 2 Car. and Pay. 184 ; Dawe ▼. Holds- 
worth, Peake, 64 ; exparte Dewdney, 16 Yes. jun. 
946), if such debts were contract^ during the 
ezbtence of «k petitioning creditor's debt {exparte 
Dewdney, 16 'Yes. jun. 946, aiparte Bourne, 16 
Yes. jun. 146) ; and whether or not a trader has 



ceased his trading, does not depend upon the mere 
discontinuance of it or the absence of any specific 
act of trading, but whether there be an intention to 
ezerdse or resume it, and that is a question for a 
jury (exparU Patterson, 1 Bose 402 ; exparte Cundy, 
2 Bose 867) ; and in all cases purely for the con- 
sideration of the jury (Dance t. Wyatt, 4 Moo. 
and Pay, 201). 

Xn. Time of act of bankruptcy. ^No person is 
liable to be made a bankrupt by reason of any act of 
bankruptcy committed more than tweWe months 
prior to the filing of any petition for abjudication 
against him. This is so expressly provided in sec 
88 of the Consolidation Act. 

Xm. AcU of bankruptcy, Umited <im«.— Filing 
a declaration of insolvency, or petitioning as au 
insolvent (India, 1 Chron. p. 8), for private 
arrangement, with dismissal, if followed by petition 
for adjudication within two months. So an adver- 
tised assignment for benefit of creditors, if no peti- 
tion within three months, &c. (I Law Chron. 196, 
268, 440). 

XIY. Public com/>an»M.— Trading corporations 
and joint stock companies may be made bankrupts 
by the express provision of the 7 & 8 Yic. c. Ill 
(see also 8 &' 9 Yic. c. 28; exp. Gillett, 28 Law 
Tim. Bep. 68 ; Selw. 1^. P. 221—6, 11th edit). 

XY. Public company. — ^In order to obtain an 
adjudication of bankruptcy against a joint-stock 
company, a creditor not having a judgment, &c, 
must (7 & 8 Yic. c. Ill, s. 7) file an affidavit of 
debt of a proper amotpt, in a court of law, and sue 
out a writ of summons, which must be served on 
the chief derk, &c., of the company. If the com- 
pany do not, within one calendar month, pay, &c., 
such debt, or make it appear to a judge that it is 
their intention to defend the action upon the merits, 
and enter an appearance accordingly, the company 
will be deemed to have committed an act of bank- 
ruptcy (see exp. Gillett, 28 Law Tim. Bep. 68, 68). 
By ss. 6 and 6, creditors having a judgment or 
decree, &c., may serve a fourteen days' notice 
requiring payment. So by s. 4, the company itself 
may resolve that it is unable to meet its engage- 
ments, and that shall be an act of bankruptcy. 

OBXMiKAL LAW (ante, p. 182). 

I. Fehny and misdemeanor. — A felony is such a 
crime as induced a forfeiture of lands at common 
law; a misdemeanor, b an indictable crime not 
amounting to felony (see fhrther, 1 Chron. pp. 441, 
442; 2/<i412). 

n. Punit^ment for ndsdemeanor. — ^A mis4emeanor 
Poes not induce a forfeiture (Key, Criminal Law, 
p. 16). 

m. Excuse for erimc—AM to married women 
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and infants, see 2 Chron. 411, 412 ; as to insanity, 
see 2 Chron. 11 ; Archb. Crim. L. 15. The prin- 
ciple of the kw applicable to these cases, is that 
there is an incapacity to discriminate between righi 
and wrong, or on acting under the compulsion of 
another.- 

rV. Homicide^ justifiable^ (fc. — ^Homicide is the 
general term for any manner of killing a human 
being. Homicide is either justifiable, excusable, or 
felonious. Justifiable is where death arises in pre- 
venting the commission of any forcible and atrocious 
crime, or where an officer kills an offender in the 
execution of his office, or of process, when resisted. 
Homicide is excusable where done in necessary self- 
defence, or where the death is caused by a lawful act 
without negligence. Felonious homicide includes 
murder (also self-murder), and manslaughter. 
Both these killings are unlawful, but murder is 
done with malice prepense, whilst manslaughter is 
without malice (First Book, 384— S87; 4 Steph. 
Com. c. 4, p. 120—154, 2nd edit. ; 2 Law Stud. 
Mag. 334). 

V. Murder — Manner of deatJi, — ^It is not now 
necessary to state in an indictment for murder t^e 
manner in which the death was caused (14 & 15 
Vic. c. 100 ; Key, Crim. Law, p. 28). 

YI. Drunkenness, — ^Drunkenness is said to be an 
aggravation of the crime (4 Black. Com. 25). 
Where, indeed, the question is as to the prisoner's 
intention, the circumstances may be material as 
showing the absence of premeditation (R. v. Thomas, 
7 Car. and P. 817; Archb. Crim. Law, 13, 8th 
edit). 

VII. Grand jury. — ^The gprand jury for the sessions 
must be persons qualified according to the 6 Geo. 4, 
c. 50, s. 1 ; but for the assizes no qualification is 
required, the least number is twelve (4 Black. Com. 
306 ; Archb. Crim. L. p. 62, 8th edit.). 

Vin&IX. Grand jury — DruehiUornot — Arraign- 
meuL — If the grand jury find a true bill, the same 
is presented to the court, and the prisoner is 
arraigned thereon; after a bill is ignored, a fresh bill 
may be prepared at a subsequent assize (4 Steph. 
Com. 403, 2nd edit ; Key, Criminal Law, pp. 88 — 
00). 

X. Bail 5y magistrate — Re/using. — A magistrate 
may refuse bail where the accused is charged with 
a felony, or with an assault with intent to commit 
a felony, or with an attempt to commit a felony, or 
>vith obtaining or attempting to obtwl property by 
false pretences, or with a misdemeanor in receiving 
property stolen or obtained by false pretences, or 
with perjury or subornation of peijury, or with 
concealing the birth of a child by secret burying 
or otherwise, or with wilful or indecent exposure 
of the person, or with riot, or with assault in pur- 



suance of a conspiracy to raise wages, or assault upon 
a peace officer in the execution of his duty, or upon 
any person actmg in his aid, or with neglect or 
breach of duty as a peace officer, or with any 
misdemeanor for the prosecution of which the costs 
may be allowed out of the county rate (11 & 12 Vic 
c. 42, s. 23). 

XI. Bail^ judge, — ^Where the magistrate refuses 
to bail, application should be made to the Court of 
Queen^s Bench, or a judge (4 Steph. Com. 395, 2nd 
edit). 

Xn. Pardon. — ^The effect of a pardon is to acquit 
the party of all corporal penalties and forfeitures 
annexed to the offence, and to give him new credit 
and capacity (First Book 444 ; see B. v. Ford, 2 
Salkeld, 690). A previous offence is not pardoned 
by a certificate of free pardon after undeigoing a 
part of the sentence for a' subsequent offence (Beg 
V. Harrod, 2 Cox's Crim. Cas. 242 ; 6 Law Stud. 
Mag. 326). 

Xni. Solicitor, counsel be/ore magistrate. — ^In the 
case of summary convictions, an accused may insist 
on his counsel or attorney being heard, but not so 
in the case of indictable o^ences (6 & 7 Will. 4, c. 
114 ; 11 & 12 Vic. c. 42, ss. 17, 19 ; Key, Criminal 
Law,pp, 153, 154). 

XIV. Summary jurisdiction of justices, — By the 
18 & 19 Vic. c. 126, a summary jurisdiction is given 
to justices in petty sessions in cases of larceny, 
where the value of the property does not exceed 
five shillings with the consent of the prisoner (2 
Chron. 123—6, 280). 

XV. Punishment, — The principal modes of punish- 
ment in existence are bulging, transportation, im- 
prisonment, and fining. 
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The Law of Mortgage^ as applied to the Redemption, 
Foreclosure and Sale in Equity of Incumbered Pro- 
perty ; with the Law of Priority of Incumbrancers. 
By William Richabd Fishes, Barrister-at-Law. 
London: Butterworths. 
The profession has already two modem works of 
established reputation on the subject of Mortgages, 
beside the older one of Powell, to wit, the one by 
Coote,. of which a third edition has been published, 
and the volume of Jarman's Precedents. The exe- 
cution of these two works is by no means equal, the 
former being, mdeed, the more complete of the two, 
but the latter preferable so far as it extends. But Mr. 
Coote^s book cannot be said to be a satisfactory one, 
either in regard to its plan, its typographical arrange- 
ment, or its composition ; and wc arc burc that the 
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pTofe«9ibn will not be soriyto have another work on 
the tame subject placed before it. The new aspirant 
for patronage is Mr. W. R. Fisher, who has,. as we 
think, most judiciously confined himself to the more 
important practical subjects relating to mortgages, 
leaving untouched the more ordinary titles of that 
branch of law. We may obsenre that there are few 
heads of the law more important to the practical law- 
yer than that of Mortgages, and certainly some of the 
most abstruse points of equity doctrine arise thereupon. 

The following statement of the contents of the 
chapters composing Mr. Fisher's work will giye the 
reader some idea of the sutjects noticed by him : — 
Chap. 1, from p. 1 — 67, treats of " The several kinds 
of Securities ;" chap. 2, p. 68—141, " Redemption ;" 
chap. S, p. 142—186, of '' Foreclosures and Sale ;** 
chap. 4, p. 187—226, of' The Proper and Necessary 
Parties;*' chap. 5, p. 227— 290, of **The Appoint- 
ment of a Receiver ;" chap. 6, p. 291—^0, of *' No- 
tices ;" chap. 7, p. 841—468, of " Priority ;" chap. 8, 
p. 469^681, of ''Accounts General, of Interest and 
of Costo;" chap. 9, p. 689—670, of "The Decree 
and of Matters arising thereout ;** Appendix, p. 671 — 
690, containing " Forms and Decrees." This gene- 
ral statement will convey but an inadequate notion 
of the variety of topics noticed by the author, and we 
can only say that he has arranged under these heads 
a great variety of sections, embracing the most 
minnte doctrines established by the courts. Let one 
specimen suffice. Thus, taking the last chapter of 
the work, we find it embraces the foUowing principal 
sub-divisions : — 

" Of the Nature and Form of the Decree— The 
Time allowed for Payment— Of Tender— Of 
enlarging the Time to redeem, and openiug the 
Foreclosure— Of the Conveyance and Delivery of 
the Estate, on Redemption, Foreclosure or Sale— 
The Right to Policies of Insurance, effected as 
Collateral Securities— Of the Decree for Sale— Of 
the Decree against Infimts and Lunatics — ^against 
Married Women— Of the Delivery, Custody and 
Production of the Title Deeds— The Loss of the 
TiUe Deeds— Of the Order absolute for Foredoeore 
—The Dismissal of the Bill for Redemption— 
Staying Proceedings.** 

Even these Divisions do not fhmish a fhll and 
exact notion of the various incidental matters noticed 
by Mr. Fishei*. Thus, under the sub-division " of 
the Custody, Delivery, and Production of Title 
Deeds," we have a veiy excellent summary of the 
doctrines relating to the rights of solicitors to retain 
documents in their possession by virtue of a lien for 
money due to them. As this is a sulject of interest 
to the profession, we will give a short extract from 
this portion of 1)he work, which will also enable the 
reader to judge for himself of Mr. Fisher's mode of 



dealing with his ibaterials. .We should mention 
that Mr. Fisher has most judiciously numbered the 
various propositions by way of sections or placita 
which affords a ready means of reference to the 
different parts of the work : — 

'* And this leads us to consider the right of the 
solicitor himself to retain documents under a claim 
for a lien thereon for monies due to him from his 
client. 

" This is not an active right, enabling the solicitor 
to enforce his claim by suit ; but the court assists 
him by .refusing to compel him to give up the docu- 
ments until payment of his claim (Molesworth v. 
Robins, 2 Jo. & Lat. 858 ; Pelly v. Wathen, 7 Hare, 
851 ; 1 De G., M. & G. 16—28 ; Blunden v. Desart, 
2 Dru. & War. 405—417 ; Boson v. BoUand, 4 M. 
& C. 854; and see the observation of Sir G. J, 
Turner, L. J., disapproving of a remark attributed 
to Sir J. Wigram, Y. C. (7 Hare, 804), to the effect 
that the lien was in substance the same as an equit- 
able mortgage, 19 Jur. 666). 

*^ He may hold the deeds against the person en- 
titled subject to the lien, as a security both for monies 
advanced, and for general professional charges. 
And the' general lien prevails, where the documents 
are delivered for the purpose of conducting a suit ; 
but where they are delivered only for a specific 
purpose, there can be no lien beyond that purpose 
(Blach V. Symes, T. & R. 87 ; Warburton v. Edge, 
9 Sim. 508). 

*' Hence, if a security be deposited by a cHent with 
his solicitor to cover certain costs, and another soli- 
citor afterwards employed by the same client, dis- 
charge the costs so due to the original depositee, and 
receive the security from him, he acquires no lien 
for his own costs, or beyimd the amount which he 
paid to the first solicitor (Gibson v. May, 4 De G., 
M. & G. 512). 

** No lien arises unless the papers come into the 
custody of the same person whose bill of costs is the 
subject of the lien. Therefi^re where solicitors in 
partnership have been employed by a client, who 
also employs them when in partnership with a third 
person, the original partners have no lien for costs 
incurred during their original employment, upon the 
dienf s deeds which have come into the possession 
of the new firm during their employment (Re For- 
shaw, 16 3im. 121). 

"So if costs due to partners firom a client are 
vested^ upon theur dissolving partnership, in one of 
them into whose possesion the client's deeds after- 
wards come, the person so obtaining possession of 
the deeds has no lien upon them in respect of such 
joint costs (Yaughah' v. Vanderstegen, 2 Drew. 409 ; 
see also Pelly v. Wathen, 7 Hare, 851—862 ; but m 
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8. C. on appeal, the question wis held not to haye 
arisen ; 1 De. 6., M. & G. 27). 

'^Kor can a solidtor claim to hold deeds under a 
lien where they did not come into his custody as 
solicitor, but in another character ; as if he pay off 
a debt of the client, for securing which the de^d was 
deposited, and so became in effect an equitable 
transferree of the mortgage (Vaughan v. Yander- 
stegen, suprk; Felly ▼. Wathen, 7 Hare, 351—864; 
and see Gibson ▼. May, 4 De G., M. & G. 512). 

^'* By taking a security the solicitor abandons his 
lien (Cowell ▼. Simpson, 16 Yes. 275, doufited 1 Man. 
& S. 535 ; but see 5 Id. 180, and see 2 Dm. & War. 
423), to the extent of the monies which are covered 
by the security; but the lien remains as to the 
residue (Balch ▼. Symes, T. & R. 87). 

-* The dient can give to his solicitor no greateic nght 
to the deeds than he has himself, but the so&citor 
holds them subject to -any equities to which they 
were subjeefc in the hands of the client, though he 
take them without notice of such equities (liolesworth 
y. Bobms, 2 Jo. & Lat. 358; Felly ▼. Wathen, 7 
Hare, 351, and 1 De G., M. & G. 16; Smith y. 
Chichester, 2 Dru. & War. 393 ; Turner ▼. Letts, 
20 Beay. 185) ; and as to equities which arise after 
the deposit, the lien cannot be enforced with respect 
to costs incurred after notice of them (Blunden v. 
Desart, 2 Dru. and War. 405). If a judgment be 
entered' up against the client subs^uent to the 
deposit, the lien will not prevail against the judgment 
creditor, as to costs which became due after the 
entry of the judgment (Blunden v. Desart, suprk). 

^^ And it will not arise as against the owner of 
prior equities, though the costo have been partly 
incurred for his benefit; unless the solieitor were 
actually employed by him (Felly v. Wathen. 1 l>e 
G., M. and G. 16). 

**The solicitor's right is not the same when he 
refuses any longer to conduct the client's business, 
as when the client discharges him. 

" In the former case, he is not suffered to keep 
the documents, so as to hinder the transaction of 
the client's business, or the recovery of property, 
for which the production of the papers is necessary. 
The solicitor uideed retains his lien in such a case, 
but under the condition that the client be put to no 
greater trouble, delay or expense, than if the rela- 
tion of solicitor and client remained undissolved* 
And this condition not being satisfied, by merely 
giving the client and his new solicitor free abcess to, 
with liberty to inspect and copy the papers (per 
Lord Eljdon, Colegrave v. Manley, T. and R. 400 ; 
but Sir «n Leach seems to have treated access and 
inspection as sufficient to satisfy the client's rights ; 
Moir V. Mudie, 1 Sim. and. St 282. But note the 
difference between papers, and deeds which have an 



intrinsio value that cannot be given to copies; 
2 Hare, 590), the solicitor who claims the lien will 
be ordered to deliver to the new solicitor such of the 
documents as the latter, on inspection, shall deem 
necessary for the purposes of the suit, without 
pr^udice to the )ien, and with an undertaking to 
return them undefined within a specified time after 
the hearing (Colegrave v. Manley, T. and B. 400, 
and form of order there ; Lord v. Wormleighton, 
Jac. 580; Heslop v. Metcalfe, 8 M. and C. 188; 
see BoKon v. Bollimd, 4 M. and C. 354 ; Griffiths v, 
Griffiths, 2 Hare, 590) ; to which, where there were 
coniicting opmions, as to the propriety of prose- 
cuting the suit, the court has added an undertaking 
on the part of the new solicitor to prosecute the 
cause with all di|e diligence (Cane v. Martm, 
2 Beav. 584). And where the papers were not 
those of a particular dient, but were retained 
against a country solicitor, by his London agent, an 
undertaking was "required to re-deliver them if the 
court should so order (Be Smith, 4 Beav. 309). 

** Acts of misconduct on the part of the solicitor, 
in consequence of which the court considers. that he 
ought not to remain in that relation, are treated as 
equivalent to a discharge by the solicitor of himself 
(re Smith, suprk): And so is the dissolution of 
a partnership between solicitors; because, the 
client having stipulated for the services of both, is 
not obliged to trust to the care of one only ; and 
in such a case, it is immaterial that oiie of the 
partners only has principally conducted the client's 
business (Griffiths v. Griffiths, 2 Hare, 587 ; and see 
Cholmondeley v. Clinton, 19 Yes. 273). But where 
a solicitor dies, the full benefit of the lien is given to 
his representatives, because the proceedings are not 
delayed by any default of the solicitor. It seems, 
however, that the court nas jurisdiction over the 
representatives (Hedfeam v. Sowerby, 1 Sw. 84). 

*« On the other hand, when the dient discharges 
the solicitor (Lord v. Wormleighton, Jac. 580; 
Boson V. Bolland, 4 MyL and Cr. 354, overruling 
Warrall v. Johnson, 2 J. and W. 214>, the latter 
will not be compelled to afford any fiudlities to the 
client by giving access to the papers, but he may 
retain them until payment of his general costs. But 
if he voluntarily prpdjace the papers, as evidence in 
a cause, he cannot ^^phum a lien upon the fund 
recovered in the caus^ though the production was 
essential to the obtaining of the decree. He cannot 
thus by his own act create a lien npon the ftmd, 
which would be as extensive as that upon the deeds, 
viz. for general professional charges: whereas the 
ordinary lien upon, a fund is only for the coats of 
the suit in which it was recovered. The lien is not 
changed or transferred by the production of the 
deed, but remains as a lien upon the de^ though 
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its value may be gone (Perkins v. Bradley, 1 Hare, 
219.; BoBOD ▼. Bolland, 4 M, and C. 354; HalW. 
Laver, Id. 571. It Beems to be otherwise where 
production 'is ordered). 

'* And if the solicitor, although discharged by the 
client, have not delivered his bill of costs within the 
month required by the order for taxation, he will be 
compelled to hand over the papers witUout prejudice 
to the lien ; especially if the papers required are not 
all that are in the solicitor's posession, and if he have 
a balance in hand towards payment of his demand : 
upon the principle, that the solicitor, by disregarding 
the obli^^on to deliver his bill, has disentitled 
himself to the full benefit of his lien (Cooper v. 
Hewson, 2 Y. and C. C. C. 515). 

** An offer by a solicitor to proceed with th^cause 
after he has discharged himself by assigning his 
business, will not prevent the order for delivery 
(Colegrave v. Mauley, T. and R. 400)." 

Although we have already exceeded our limits, 
yet we cannot forbear an extract from that part of 
chap. 3, which treats of the Power of Sale ^* under 
the original and other powers of the court,** particu- 
larly in relation to equitable mortgages, which will 
show that the work is not a mere echo of the reports. 
Mr. Fisher having noticed and commented on the 
provisions of the l5 & 16 Vic. c. 86, proceeds thus : 

"Before the passing of the above statute, the 
Court of Chancery had power in certain cases to sell 
incumbered estates ; and the mode of applying the 
statutory power being limited by the terms of the 
act, and the power itself being to a great extent 
discretionary, it becomes necessary to consider, in 
what cases, and to what extent, a sale of incumbered 
property may be decreed in equity independently of 
the statutory power. 

" The strict right of the legal mortgagee is fore- 
closure ; and independently of the statute, he had 
no general right to a sale (1 Hare, 410), although, 
in particular cases, he is entitled to that relief. 

'* The rights of the equitable mortgagee are less 
clear ; foi there has been some difference of opinion 
as to the effect, in this particular, of mortgages by 
deposit of title deeds. The principle has, however, 
been laid down, that where the equitable security is 
of such a kind, as to entitle its holder to call for a 
complete legal security (Parker v. Ilousfield, 2 M. 
and K. 421 ; Footner v. Sturgis, 5 De G. and S. 
736 ; Jones v. Bailey, 17 Beav. 582), there the 
mortgagee's remedy ought to correspond as nearly 
as may be with that of a legal mortgagee, and the 
decree should be for foreclosure. But where the 
equitable security is no more than a charge or lien 
upon the estate, the only proper relief is by sale 
(Tipping V. Power, 1 Hare, 405 ; Footner v. Sturgis, 



5 De G. and S. 736; see Toft v. Stephenson, 
7 Hare, 1). 

*' Now a right to foreclosure clearly belongs to 
the mortgagee of the equity of redemption, who is 
entitled to this relief as against the mortgagor and 
subsequent mortgagees, without redeeming the first 
mortgagee (3 Hare, 38 ; Rose v. Page, 2 Sim. 471 ; 
Richards v. Cooper, 5 Beav. 304), subject to. whose 
mortgage he has the best right to call for the legal 
estate. And it seems that upon the principle stated 
above the pvisne mortgagee has no right to a sale. 

** The depositee of title deeds is also entitled to 
foreclosure, where the deposit is accompanied by an 
agreement to execute a legal mortgage (Perry v. 
Keane, Coote, App. 582; Pain v. Smith, 2 M. and 
K. 418; Moore v. Perry, 19 Jur. 126; Jones v. 
Bailey, 17 Beav. 582 ; Cox v. Tooje, 20 Beav. 145 ; 
see also Frail v. Ellis, 16 Beav. 351). And it 
appears to be settled, that where this stipulation 
exists, foreclosure only may be had. It seems to be 
doubtful in practice whether the same right belongs 
to equitable mortgagees with a simple deposit or 
with a memorandum without an agreement to exe- 
cute a mortgage ; but it is submitted that such 
mortgagees are fully entitled to foreclosure, for it 
has been long held that they have a right to call for 
a mortgage, the deposit being evidence of itself of 
an agreement to make a legal security, which the 
court will carry into effect against the mortgagor 
or any who claim under him with actual or con- 
structive notice of the deposit (Featherstone v. 
Fenwick, 1784 ; Harford v. Carpenter, 1785 ; cited 
1 Bro. C. C. 269, n. ; Birch v. Ellames, 2 Anst. 
428 ; exparte Wright, 19 Yes. 255. Put the terms 
of the agreement may be such as to exclude the 
right to a legal mortgage ; as where the intention 
of the deposit was held to be only to secure the 
depositee against any loss which he might sustain 
from joining as surety in a promissory^ note ; and 
no liability having been incurred, he was entitled 
only to have the nature of the transaction and the 
purposes of the deposit reduced to writing, Sporle 
V. Whayman, 20 Beav. 607 ; 24 L. J. Ch., N. S., 
789); and several well-known forms of decree 
(Newton' v. Aldous, and other cases cited 2 M. and 
K. 421 ; and Set. Dec. 211, ed. 2 ; and see Birch v. 
Ellames, suprin ; Parker v. Housefield, 2 M. and E. 
419 ; Tylee v. Webb, 6 Beav. 552) (one of which is 
said to have been penned by Lord Eldon himself) 
accordingly direct, that upon default in payment, 
the depositee shall be entitled to the premises free 
from sll equity of redemption, and shall have an 
absolute conveyance executed by the depositor or 
owner of the equity of redemption. 

*^In opposition to this view, several dkta and 
decisions are cited by a late eminent writer (2 
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Spence, Eq. Jur. 792, n). One of the former, by 
Lord Cottenham, is but the ezpression of a shadow 
of a doubt (in Price v. Carver, 8 M. and C^ 161). 
In another (in Metcalfe v. Archbishop of York, 
1 Myl. and Or. 557), the same learned judge is 
reported to have said, ' what right has an equitable 
mortgagee by deposit of deeds to ask for a legal 
mortgage?' And this, Mr. Spence remarks, was 
cited, without observation, by Sir L. Shadwell, 
y. C. £. (in Moores v. Choat, 8 Sim. 516). But 
this &ct does not show that the latter learned judge 
meant to express an opinion that a depositee had 
no right to foreclosure. It seems dear, that he did 
not consider this right to be founded upon the right 
to call for a legal mortgage ; for immediately before 
citing Lord Cottenham, he said that the equitable 
mor^^ee had no right even to require an assign- 
ment, adding, ' he may file a bill for foreclosure, 
according to some authorities, or for a sale according 
to others* (8 Sim. 515). And it is to be observed, 
that Lord Cottenham in citing the decrees for 
foreclosure above referred to, though he only 
decided the collateral ^nestion as to the equitable 
mortgagee's right to six months' time to redeem 
upon sale, expressed no doubt as to his right to 
foreclosure ; but, on the contrary, dwelt strongly 
upon his title to remedies, corresponding as nearly 
as possible to those of the legal mortgagee (see 
Parker v. Housfield, 2 M. and K. 419). 

'* But whatever may have been Lord Cottenham^s 
view, the dictum in question appears to be completely 
met by the authority of Loid St. Leonards, who, 
speaking of a deposit with a memorandum, merely 
expressing the purpose of the deposit, observed, 
* how can it be said in a court of equity, that he who 
has an equitable mortgage, and is entitled at any 
momem to JUe a Jnil to clothe himself with the legal 
estate^ has not such a right under this enactment as 
enables him to sustain the present suit?(see Malone v. 
Geraghty, 8 Dru. and War. 246)." It may be 
observed, that the remark of Sir J. Wigram, upon 
which Mr. Spence also relief, that the owner of an 
equitable lien has no right but by sale (in Tipping 
T. Power, 1 Hare, 410), was not made in >a suit for 
foreclosure, but on behdf of creditors ; neither does 
the word ^lien' express, with much accuracy, the 
effect of a deposit of deeds by way of equitable 
mortgage. In the cases (King v. Leach 2 Hare, 
57 ; Jordan y. Jones, 2 Ph. 170 ; Whitworth v. 
Gaugain, 1 Ph. 729 ; 8 Hare, 416) in which decrees 
for sale were made by the same learned judge, it 
does not appear that the question was discussed; 
and even admitting the tendency of Sir J. Wigram's 
opinion to have been in &vour of sale, and not of 
foreclosure, as the proper remedy, t&ese decrees 
do not show that the latter is improper. . It is not 



contended, that foreclosure is the only proper 
remedy ; for it is dear, that mere depositees of 
deeds have been long held entitled to a decree for 
sale, and that the relief may (Meux v. Feme ; 
Spring V. Allen, dted 2 M. and El, 422 ; Bussell v. 
Bussell, 1 Bro. C. C. 269 ; Meller v. Woods, 1 
Keen. 16 { Pain v. Smith, 2 M. and K. 417 ; King 
V. Leach, 2 Hare, 57 ; and see 8 M. and C. 161 ; 
Prescott V. l^ler, 1 Jur. 470 ; Tipping v. Power, 
1 Harcy 405) be had against the mortgagor himself 
or bis assignees ; and not, as sometimes it seems to 
have been thought, against the representatives only 
after liis death (Brocklehurst v,.Jessop, 7 Sim. 
438 : Arg, 2 Y. and C. 780). It is submitted, 
therefore, first, that it is not settled that a mortgagee 
by simple deposit is only entitled to a sale. It 
would seem rather that by the practice of the court, 
and, perhaps, also, upon the prindples upon which 
equiti^le mortgages stand, he is entitled to fbre- 
dosure or sale at his option ; to the latter by virtue 
of his equitable charge, and to the former upon the 
strength of his implied contract for a legal securify. 
But, secondly, where there is an express contract of 
that kind, there will be no decree for sale, but for 
foredosure only, unless the contract be for a mort- 
gage with power of sale, for then there may be a 
decree for sale (Lister v. Turner, 5 Hare, 281) ; 
though such an agreement or power will not affect 
the right of foredosure (Peny v. Keane, Coote, 
App. 582). But there can be no sale in respect of a 
parol agreement to deposit a deed, as such a contract 
does not amount to an equitable mortgage (exparte 
Coombe, 4 Mad. 249)." 

We may remark that the peculiar excellence of 
the work condsts in this, that it brings down the 
cases and statutes to the present time, presenting 
a large mass of modem doctrine of the most 
important nature respecting mortgages, and such aa 
cannot be found in any other work. And thia ia 
done so well, and upon so dear a plan, as satisfies 
us that the labours of Mr. Fisher will be of invalu- 
able service to the busy practitioner, and we may add 
not less so to the diligent student. 



Patebsok's Pjelactioai. Statutbs. 
The Practical Statutes of the Session^ 1856 (19 |r 20 
Vic.) ; with Introductions, Notes, Tables of J^atutea 
Repeated, and Subjects Altered, List of Local tsmd 
Personal and Private Acts, and a Copious Index. 
Edited by W. Patbbson, Esq., Barrister-at-Law. 
London : John Cbockford. 

This appears to be a very useM pocket v61ume of 
the statutes of the last session, and to be peculiarly 
serviceable to the profession. Most of the itatotea 
have' introductory notices stating their objects, and 
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referring to their proTisions, and in addition there 
are some nseful notea appended to the different 
flections. It is a work which^is certainly in price if 
not in size greatly preferable to the bulky ^' Statates 
at Iiarge.** 



ANSWERS TO MOOT POINTS. 



No. 120.— ProsiMMry Noie^Loit—Remedy 
(ante, p. 168). 

The mooter of this question does not state 
whether the note given by A. to B. was negotiable . 
or not; presuming it to have been negotiable, I 
beg to refer the mooter (for the purpose merely of 
ascertaining what the old law was on the subject), 
to the ease of Clay t. Crowe, 8 Ex. Repts., Hilary 
Term., p. 295, where he will find the law on lost 
-negotiable iniftruments laid down, and which law 
would be in force prior to the Common Law Pro- 
cedure Act, 1854. The case referred toj was an 
action for the recovery of the amount of a lost bill 
of exchange. Parke, B., in delivering judgment of 
the court said : " the law upon the subject of lost 
bills may be considered as settled by the decided 
cases, to be thus; if a negotiable bill or note, that 
is, a bill payable in its original state to bearer 
or order, be lost at the time a party to it is called 
on to pay, the loss constitutes a good defence, 
otkerwue^ if it be not in its original state a nego- 
tiable bill or note, is where it is payable to the 
payee only,** and he referred to Hansard v. 
Robmson, 7 B. and C. 90 ; Ramsey v. Crowe, 1 Ex. 
167 ; and Wain v. Bailey, 10 A. and El. 616. 

This, however, is no longer law, for by section 
87 of the Common Law Procedure Act, 1854, it is 
enacted that ** in case of any action, founded upon a 
bill of exchange or other negotiable instrument, it 
shall be lawfel for the court or a jiidge to order that 
the loss of such instrument shall not be set up, 
provided an indemnity is given, to the satisfaction 
of the court or judge or a master, against the claims 
of any other person upon such negotiable instru- 
ment.** It is thus self-evident that, under the pro- 
visions of the above statute, B. will have a remedy 
against A. on the lost note, supposing it to have 
been negotiable, on his obtaining leave from the 
court or a judge, and entering into an indemnity to 
protect A. agjunst all losses which might occur to 
him in respect of claims made upon him by holders 
of .the note. And B.*s best mode of proceeding 
would be (if he has a copy of the note in his pos- 
session, to enable him to indorse the same on the 
writ) to proceed against A. under the Bills of 
Exchange Act, for the amount of the note ; and if 
he can satisfy the judge and obtain leave from him 



to indemnify the defendant, I presume, he (the 
defendant) would not be allowed to appear, that is, 
supposing he had no other defence to the note, 
than the one which he might then attempt to set 
up ; namely, that the note was not in the plaintiff's 
possession. 

If, however, the note was not negotiable, it seems 
dear that B. would have a remedy against A. for 
the amount thereof, although he (B). had lost the 
note, for in this case, the note would be payable 
to B. alonej either on demand, or at a certain time 
therein specified; and, consequently, it could not 
be rendered available by a third party to the pre- 
judice of A. after he had paid the amount to B. In 
the above case of Clay v. Crow, Baron Parke said : 
**the loss of a note or bill payahU to the payee only^ 
is no answer to an action .by him.** Supposing the 
above remedies at common law not to have existed, 
B. could then have resorted to equity for the re- 
covery of the amount of the lost note. At page 88 of 
Smith's Equity Jurisprudence, 2nd edit, it is stated 
*' that courts of law could always enforce payment of 
money due on a lost negotiable note or other negoti- 
able unsealed security; because no profert was 
necessary, and no oyer was allowed of such securi- 
ties. Courts of equity, therefore, will not entertain 
a biU for relief in such a case, unless there is an offer 
of indemnity in the bill constituting a ground of 
jurisdiction.*' The first part of this principle of 
equity appears to dash with the decision of the 
court in Clay v. Crowe. It will be perceived that 
this extract refers only to negotiable instruments, 
but as equity moderates the strictness of the law, 
it is considered that the above prindple .would 
apply as well to non-negotiable, as to negotiable 
instruments. One, &c. (Hull). 

No. 120. — Promissory Note^Lost— Remedy 
(ante, p. 168). 

Mr. Smith has omitted to state whether the pro- 
missory note in question was negotiable, t. e., whether 
it was payable to " order " or ** bearer," but, assum- 
ing such to be the case, there is, I apprehend, no 
doubt that B. by losing the note, has also lost his 
remedy for recovery of the amount due thereupon, 
unless he can conform with the provisions of the 
17 & 18 Vic. c. 125, s. 87 hereafter noticed. To 
entitle a plaintiff to sue on a bill, he ought to be the 
holder of it (see Emett v. Tottenham, 8 Exch. 884), 
for it may well be that a person who has given a 
biU on account of a debt may be able and willing to 
pay the debt if he can withdraw his bill from circu- 
lation, and may object to pay only on the ground 
that the bill is not forthcoming. By the stat. 
17 & 18 Vic. c. 125, s. 87, it is now provided that in 
"any action founded upon a bill of exchange or 
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other negotiable instmineiit, it shall be lawful for 
the court or a judge to order that the loss of such 
instrument shall not be set up, provided an indem- 
nity is given, to the satis&ction of the court or judge, 
or .a master, against the claims of any other person 
upon such negotiable instrument." If the promis- 
sory note should not be negotiable, the rule above 
stated is inapplicable^ T. J. P. 

No. 120. — Promissory Note — Lost—Remedy 
{ante, p. 168). 

Supposing the lost promissory note to be a nego- 
tiable instrument, t. «., payable to ^' order" or 
^* bearer," B.*s remedy for the recovery of the 
amount due on it is still good, and he may safely 
proceed in an action in the ordinary way to enforce 
its payment, as it is provided by 17 & 18 Vic. c. 125, 
8. 87, that, in '* any action founded upon a bill of 
exchange or other negotiable instrument, it shall be 
lawful for the court or a judge to order that the loss 
of such instrument shsdl not be set up, provided 
an indemnity is given, to the satisfiution of the 
court or judge or a master, against the claims of any 
other persons upon such negotiable instrument" 
(Broom*s Com. p. 504). And even before this, 
courts of law could always enforce payment of 
money due on a lost negotiable note, or other 
negotiable unsealed security, . because no profert 
-was necessary, and no oyer was allowed, of such 
securities (Smithes Man. 3rd £d. p. 37). 

W. H. RAia>LES. 

No. 120,— Promissory Note — Loss— Remedy 
(anU^ p. 168^. 

If B. can show that the bill was " unindorsed and 
not transferable save by indorsement," he can, 
possibly (see Smithes Mercantile Law, 4th edition, 
p. 259), ^' maintain an action either on it or for the 
original consideration," but not so ** if the bill were 
lost before it was due, and was, when lost, in such 
a state that the transferee of the finder, bond fide 
and for a valuable consideration, might recover on 
it." But payment may be enforced in equity on a 
proper indemnity being given (see also stat. 9 & 10 
Wm. 8, c. 17, s. 3, as to a new bill being given in 
the place of the one lost). C. S. W. 

No. 120. — Promissory Note — Lost— Remedy 
(ante, p. 168). 

It IB conceived that an action will lie on this 
promissory note as it was not negotiahUy being 
neither payable to B.^s order nor to bearer (^Long v. 
BaiUie, 2 Camp. 214 ; per Jervis, C. J. ; Chamley 
V. Grundy, 14 C. B. pp. 608, 614 ; Wain v. Batfey, 
10 Ad. and EU. 616). Stat. 17 & 18 Yic; c. 125, 
s. 87, provides that in any action founded upon a 
bill of exchange or other negotiable instrimient, the 



court may order that the loss of it shall not be set 
up if a satis&ctory indemnity be ^ven. 

Ignoramus (Norwich). 

No. 121,— Lease void through laches of Mortgagor, 
and no covenant for payment of Mortgage Money- 
Mortgagee's Remedies (ante, p. 168). 
The covenant that A. shall not be personally liable 
would appear to be useless, as he is, notwithstanding 
the covenant, liable as one of the shareholders of the 
company, and that to the whole amount of the 
debt, especially as the covenanjt does not aim at 
affecting his liability as a shareliolder (see Broom's 
Parties to Actions, p. 167). A. will, therefore, be 
liable on the covenant for performance of the 
covenants in the lease, and that although he merely 
covenanted as agent for the company (Broom, p. 
141, c. 2). If A. is, however, not liable on his 
covenant, still, the mortgage money constituting a 
debt, it may be sued for as for money lent (see 
Yates V. Aston, 4 Q. B. 182, 196) to the company, 
and A., as a shareholder, may be sued for the 
whole sum. C S. W. 

No. 121,— Lease void through laches of Mortgagor— 

and no covenant for payment of Mortgage Money 

—Mortgagee's Remedies (anU, p. 168). 

The recitals in this mortgage deed appeal' to me 

to be inconsistent .with the other parts of the deed. 

It is quite clear that the privity of estate exists 

between A. and B., notwithstanding any recitals to 

the contrary. What remedy A. may have against 

the company for whom he appears to be a tCTStce 

only, is another question and quite independent of 

the contract between him and B. 

I do not think it very material that the covenant 
to pay the money is omitted because A. covenants 
to perform the covenants contained in the lease, and 
to keep B. indemnified therefrom. A breach of 
covenant having been committed the lease becomes 
forfeited, and the security lost. 

Under these circumstances, I think it is quite 
competent for B. to bring an action against A. on 
his covenants in the mortgage before mentioned, 
and the damage B. would prove, would, of course, 
be the amount of his mortgage and interest. 

Perhaps a question might arise as to whether B. 
himself was not hound to perform the covenants in 
the lease, as I perceive the mortgage to him was 
by assignment, and therefore, he, as assignee, became 
liable, as such, to the rent and covenants in the 
lease, as the privity of estate between the lessor and 
A. (who seems only to have been an aarignee), 
ceased to exist by operation of law on the execution 
of the mortgage from A. to B., but, I think this 
doctrine cou^d only apply as between the lessor and 
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B., becsoMi A. coTenuits to keep B. indemnified 
from these rerj eonsequenees. 

J. G. B. Edwin. 

No. 121. — Le(ue void ikrovgh laehei of mortgagor, 
and no covenant /or payment of mortgage money — 
— Mortgagee's remedieB (ante, p. 168). 

Hiis ease is rather loosely stated, it does not show 
whether the company is formed under the Joint 
Stock Companies Act, or only an ordinary partner- 
ship ; but from the itct of A. being caUed a share- 
holder it is presumed to be the former ; in which 
ease, the company can only be bound by deed 
bearing its common seal and signed by two at least 
of the directors,, for sums about £50, and the deed 
of settlement of the company will point oiat how it 
is to sue and be sued. Li an ordinary partnership 
^one partner Cannot bind the rest by deed to render 
them liable in covenant or as obligors, unless he 
luTe express authority by deed for that purpose, 
though the ot^iers may afterwards acknowledge his 
ttuthority, and if he execute such instrument he 
himself will be bound,' though they will not : yet 
there may be eases in which the deed may bind 
their interest as a writing (see Smith^tf Merc. Law 
4th edit pp. 87, 88). Assuming that A. was pro- 
perly authorised to execute the mortgage on behalf 
of the company, the deed will bind them, against 
whom the mortgagee has his remedy, and not against 
A. personally. 

A mortgage is a debt by q^cialty, secured by a 
pledge of lands (Cootc, p. 1), and when the pledge 
is gone the debt remains, which may be recovered 
as such by action, notwithstanding there is no 
covenant for the payment of the money. Such a 
covenant being only inserted to increase the mort- 
gagee's remedies, fi>r the recovery of his money 
in case the pledge proves insufficient to realise the 
amount. As no laches are imputed to the mort- 
gagee (but should he not, as assignee, have seen 
that the covenants in the lease were duly per- 
formed) ? it is presumed lie can also recover his 
mortgage debt from the company for money had 
and received, upon a consideration which has failed. 
At any rate, he can maintain his action on the 
covenant in the mortgage, for the performance of 
the covenants in the lease, the non-performance of 
which has caused the forfeiture. 

The case is silent upon the breach of the par- 
ticular covenant, upon which the forfeiture of the 
lease took place ; it may be of such a nature as to 
entitle the mortgagee to relief in equity on the 
usual terms ; or the second sec. of the ith Geo. 2, 
c. 28 may apply. A. 



No. 121. — Lease void through Laches of Mortgage 
No covenant for Payment of Mortgage Money 
(ante, p. 168). 

Notwithstanding the qualification annexed to A.^s 
liability, and the omission of the covenant for pay- 
ment of the mortgage money, I think B. would 
have aright to sue A. on his covenant for perform- 
ance of the covenants in the lease, as by their 
non-performance the security became void, so far as 
regards the property in lease, and B. thereby lost 
the substantial benefit of that on which he had 
relied in advancing his money. A. appears to be 
the proper party to be sued because none can be 
sued on a contract under seal, other than those by 
whom it has been executed either personally or by 
their agent properly authorised (Steph. Lush, 
2 Ed.), and there is nothing to show that A. con- 
tracted in the capacity of agent to the company. 

W. H. Randlbs. 

No. 122.^Cheque-^amp Penalty (ante, p. 168) 

The, cheque does require a stamp under statute 
17 & 18 Vict. c. 83. To be exempt, the cheque 
must be drawn upon a banker residing within 
fifteen miles of the place where it is issued, and the 
place of issuing must be duly specified (Walters 
V. Brogden, 1 Young and Jerv., 457 ; and Patter- 
son's Practical Statutes, 1858, p. 204, note 10). 

The penalty for receiving or circulating beyond 
the fifteen miles, unstamped, a cheque which might 
be circulated within that distance without a stamp, 
is £50 (17 & 18 Vic. c. 88, s. 7). C. S. W. 

No. 122.'-'Cheque^Stamp-'PenaUy (ante, 168). 

With reference to the first question contained in 
this point, I cannot understand how a check can be 
drawn and dated at a place beyond fifteen miles of 
the place at which it is made payable, and issued 
within that distance. What I imagine to be the 
meaning of the mooter is this : — Suppose A., being 
at some place beyond fifteeh miles of his banker^s, 
draws and dates a cheque at such place, and hands 
it to B. ; but B. does not negotiate this cheque till 
he arrives at a place withiu fifteen miles of A.^s 
bankers. Does this cheque require a stamp ? The 
7th sectioh of the 17 & 18 Vic. c. 83, enacts that no 
draft or order shall be received in payment or be 
otherwise negotiated or circulated at any place 
beyond the distance of fifteen miles fh)m the place 
at which it is made payable without being duly 
stamped. Now it is quite clear that. A.*s cheque 
was issued, or its negotiation or circulation com- 
menced the moment he parted with it to B., and as 
he (A.) was then beyond fifteen miles of his bankers, 
I am of opinion that the cheque ought to be stamped. 

With regard to the second question, the before 
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mentioned seetion enacts, thst if any person shall 
remit or send any draft not duly stamped beyond 
the distance aforesaid, or shall receire the same in 
payment at any such last mentioned place, he shall 
forfeit the sum of £50. I am therefore of opinion 
that the drawer would be liable to a penalty of £60 
for istuiug it without being stamped, and the payee 
or receiver would be liable to £60 also for receiving 
it without being stamped. 

Fbkd. Smith. 

No. 12S.-^Sur0iy^Comp<mtion (ante, 168). 

The rule appears to be that creditors can reiierre 
the remedies against the sureties by the eompositiim 
deed if they choose, but if they do not do so the 
surety is discharged. It therefore follows that if the 
deed in question contains such a reservation, B. can 
sue C. the surety for the remainder of his debt ; if 
not then C. will be discharged (exparte Glendinning, 
Buck. 517). Fbbd. Smtih. 

No. 123.— iS^rrty— CoHi/Hwiiwm (anU^ p. 168). 

The question here raised is hardly sufficiently 
stated to give a correct opinion. 

Hie circumstance of a debtor compounding, does 
not preclude the creditors from retaining the benefit 
of any collateral securities antecedently in their 
possession; but for this purpose the release to the 
debtor ought to be in the form of a perpetual 
covenant not to sue, rather than of a release pro- 
perly and technically so called, which will opente 
to discharge co-debtors in spite of any qualifying 
proviso, expressive of a contrary intention, while on 
the other hand, a covenant not to sue, though 
equally efficient to discharge the covenantee-debtor, ' 
has no operation in prejudicing the claims of the 
creditors against co-debtors (see Byth. Conv. vol. 8, 
p. 416, 445). 

The proper answer, therefore, to the question 
entirely depends upon how the composition deed is 
framed. J. G. B. Edwin. 

No. 123.^^ttr«ty— Componrion (anUy p. 168). 

**If the creditor discharge the principal or enter 
into any agreement with him .... which would 
render a proceeding against the surety . a fraud upon 
the principal, he discharges the surety (Bmith*s 
Mercantile Law, 4th edition, p. 423).*^ It would 
seem from this that C. would be discharged by-the 
execution of the composition deed, as he has a 
remedy over against his principal, and consequently, 
any proceeding against him would be a fraud upon 
the principal. C. S. W. 

No. 128. — Surety^CompoMon {anUy p. 168). 
C. is discharged from payment of the residue of 
the debt. If a creditor agrees to accept a composition 



frt>m the principal debtor, the surety is thereby 
discharged (Chitty*s General and Commercial 
Lawyer, p. 405). A. Mabtti^ (Exeter). 

No. 124. — Joint'Tenanctf — Partidon — Emblements 
(anu, p. 168). 

I am of opinion that the land and emblements 
belong t6 C. D. 

At common law coparceners might make partition 
by parol without deed (Litt s. 250) ; also tenants 
in common might make partition by parol, if they 
afterwards executed the partition by liveiy of 
seisin. A parol partition between joint tenants of 
freeholds was not good (Dyer, 850, b. ; Co. Utt. 
169, a. ; Cro. Elis. 95), but joint tenants as well as 
tenants in common might make partiti<m of a term 
of years without deed. 

In the case of joint tenants a deed is always 
necessary now, as it was at common law (Johnson 
V. Wilson, Willes, 248). An agreement between 
joint tenants to hold in severalty will operate in 
equity to sever the joint tenancy, so that the jus 
acerescendi or right of survivor^p is destroyed 
(2 Comm. 185 ; Brown v. Raindle, 3 Ves. jun. 256). 
But, it appears that a mere verbal agreement will not 
be sufficient, there must be some note or writing 
(2 B. C. C. 220; 1 Vcm. 472 ; 2 Cm. Dig. 518). 

The above citations, I think, abundantly V^swer 
this question in the sffirmative. 

J. G. B. Edwdc. 

No. 124. — JoifU Tenancy — Partidon — EmbHemenU 
(ante^ p. 168). 

At common law, joint tenants for years might 
have made partition by parol without deed, hut joint 
tenants of fireehold, whether corporeal or incorpo- 
real, could not have made partition without deed. 
'After the Statute of Frauds, 29 Car. 2, s. 8, a writing 
was in all cases necessary, but a deed was required 
only in cases in which it was necessary before that 
statute, and now by 8 & 9 Vie. c. 106, s. 8, a deed 
is, in all cases, made indispensable (see Shelford's 
R. P. IJtats. 6 ed. p. 591). Applying what is here 
laid down to the question^ it would appear tlimt, 
independently of its being verbal or written, the 
agreement for the partition was not valid, inaamnch 
as it rellited to freeholds, partition of whidi both 
before and after the Statute of Frauds oould not 
have been made by joint tenants unless by deed. 
Therefore, as the partition was not Unding on either 
party, it would seem that, on the death of one, the 
whole estate would go, as in its first inception, and 
according to its distinguishing charaeteristie, by 
virtue of the jus acerescendi^ to' the survivor, freed 
from any claim by the representatives of ihe de- 
ceased tenant in respect of emblements. 

W. H. Rahdus, 



Dsc. 1, 1866.] 



THE LAW CHROmCLB 



Ko. 124. — JokU Tenancy— PdrtitUm-SnMemenU 
(ante, p. 168). 

The agreement between C. D. and £. F. to divide 
the lands deyiaed to them by A. B. should have 
been in writing pnnuant to the Statute of Frauds, 
and the consequence of its not having been in 
writing is that no severance of the joint tenancy 
took phice, and therefore upon the death of £. F. 
the jui oecreMcendi of C. D. attaches both to the 
lands and emblements. A. Martyn (Exeter). 

No. 124.— JotiU Tenanqf^PartUionr-Emhlememt 
(ante, p. 168). 

By. the common law joint tenants could not make 
partition without deed. The Statute of Frauds, 
29, c. 2, c 8 renders it necessary in every case of 
partition to haye an instrument in writing signed by 
the party or his agent. It is quite certain, therefbre, 
that the agreement between C. D. and £. F. to 
divide the lands being only verVal is of no effect, and 
that at the time of £. F.*s death they stood in the 
same position as though no such agreement had 
been entered into, that is, they were still joint 
tenants, and as such the devise by £. F. of his share 
is perfectly inoperative because the right of sur- 
vivorship is preferred to the last wilL The result 
of this is that C. D. can daim the land, and all 
there u on it, for I am under the impression that the 
doctrine of emblements does not apply to joint 
tenanto. The 8 & 9 Vic. c. 106, s. 8 enacto, that 
partitions made filler 1st October, 1845, of all 
hereditaments (not being copyhold) shall be void at 
law unless made by (2ee(f. Fbxd. Smith. 

Ko. 124.— i7otit< TetMney^-Panitim-^Embhmenia, 
(ante, p. 168). 

Although, in general, there must, in order to 
sustain a suit for specific performance, be a contract 
in writing within the 4th sect, of the Statute of 
Frauds, the courts, in certain cases, decree specific 
performance of a parol agreement, upon the ground, 
1st : of firaud having been the cause of ncm-com- 
phanee with the requisitions of the statute; 2ndly: 
of the parol agreement having been in part per- 
formed ; or Srdly : of its existence being admitted 
by the defendant. As to the second dass of cases, 
** when the parties have for many years acted upon 
the assumption that a contract existed, acts which 
might not in themselves, and irrespectively of the 
lapse of time, have been sufficient to take the case 
out of the statute,'* have been held to have that 
effect (Dart's Tend, and Pur. p. 540). Now, 
where a bill is filed for specific performance of a 
contract for purchase, the entry of the purchaser 
has always been held strong evidence of the existence 



of a contract, and, in some cases, has been deemed 
sufficient to warrant a decree for specific perfonn- 
ance, even though no writing has been signed as 
required by the statute. In the present case, 
reasoning by analogy, inasmuch as the separate 
occupation of the lands has continued for so long 
a period as fifteen years, I should be inclined to 
think that the courts would compel a partition 
against C. D. (see Dart's Vend, and Fur. p. 589, 
and the cases there cited). 

I am inclined to think, therefore, that £. F.'s 
executrix would, under the circumstances stated, 
be entitled to the land, and, therefore, to the emble- 
ments. T. J. P. 

No. 124. — Joint Tenancy — Partidon — Emhkmenti 
(ante, p. 168>. 

C. D. is clearly entitled to the land as surviving 
joint tenant, for by stat. 7 & 8 Vic. c. 76, s. 8, 
no partition is vaUd at law unless it is made by deed. 
In equity an agreement by a deceased joint tenant 
to sell irill be enforced against the surviving joint 
tenant, but not an agreement to partition. C. D. 
would appear to be entitled to the emblements also, 
(see Yem. 323), where it was decided *^ that the 
surviving joint tenant is entitled to emblements if 
the jointure continue up to. the death of one of 
them." The agreement to partition could hardly 
be construed as a gift of the emblements. 

C. S. W. 
No. 124. — Joint Tenancy — Partition — Emblements 
ianU, p. 168). 

It is clear that i^ common law a partition between 
joint-tenants of a freehold must at all times have 
been made by deed (Co. Litt. 169 ih 187 a), and 
Although it is stated in Stephen's Commentaries 
(vol. 1, p. 329, £d. 8), that if two joint-tenants 
agree to part their lands and hold them in severalty, 
they are no longer joint-tenants, this limst be 
understood as referring to an agreemellt in' lon'tui^, 
and even such an agreement can only operate in 
equity, the legal estate being still held ^ joint- 
tenancy (2 Cm. Dig. 461, Ed. d),«ndit is cbnceived 
that partial performance does not in a case) like the 
present, 'obviate the necessity for a deed ot at least 
an agreement in writing. It seems, ther^ore, that 
fn the case mooted there was no severance, either 
at law or in equity, and if there was not, C. D. is, 
of course, entitled to the lande by survivorship* 
Bat is he also entitled to the emblements ? It is laid 
down in BoUe's Abrigement that if two joint-tenants' 
sow their land with com, and one of tiiem dies the 
com sown shall go to the survivor, aud'the moiety 
shall not be to the executors of the person deceased 
for they are supposed to carry on the cultivation of 
the soil by a joint-stock ; and if two jointrtenants 
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BOW their land, and one of them lets his moiety for 
years, and he who did not let dies the other shall 
have the com as survivor (Owen. 102). 

Bat the presumption tliat C. D. & E. F. cultivated 
the lands by a joint-stock can scarcely hold, and 
considering that ^* cessanti ratione cessat etipsa lex," 
and the doctrines as to emblements generally there 
seems reason for supposing that the executrix of 
£. F., and not C. D. is entitled to the com. 

Ignoramus (Norwich). 

No. 125. — Agreement to Pay— Bill or Note. 
(ante, p. 168). 
If the mooter had not expressed so decided an 
opinion that this note was bad I should have had 
little doubt of its validity. First, because a date is 
not in general essential to the validity of a bill or * 
note, and if there be no date it is considered as 
dated at the time it was made (Giles v. Bourne, 
6 M. and S. 73). Secondly, because the considera- 
tion need not appear upon the face of a bill or note, 
both being deemed in law to carry with them 
prima facie evidence of a sufficient consideration 
(2 Steph Comm. 117; Broom's Comm, 445). Thirdly, 
because the words ^^ value received '* are inoperative 
as they only express what the law implies from the 
nature of the instrument, and the relation of the 
parties apparent upon it. (Broom^s Comm, note (e), 
p. 448 ; Grant v. Da Costa, 3 Maule. and Sel. 351 ; 
Hatch V. Trayes, 11 Ad. and Ell. 702). 

Ignoramus (Norwich). 

No. 125. — Agreement to Pay — Bill or Note 
(ante, p. 168). 

Being without a consideration expressed, the 
memorandum cannot be good as an agreement, but, 
if stamped, it appears sufficient for a promissory 
note. No date is required to be expressed on the 
face of a note, no consideration need appear, and 
the words **for value received" are immaterial. 
If it be a promissory note, it was payable the day 
after it was made. C. S. W. 

No. 125. — Agreement to Pay — Bill or Note 
(ante, p. 168). 

^^No particular words," says Bay ley on bills, 
page 2, *^ are necessary to make a bill or note ; any 
order or promise which, from the time of making it, 
camiot be complied with or performed without the 
payment of money, is a bill or note. It is not in 
general essential that the bill or note should be 
dated nor is it necessary that it should import to be 
for value received (Ibid, pp. 21, 34). From these 
circumstances I should coutend that a written 
promise given by one person to another in the form 
contained in this moot point is a good promissory 
note, provided it were put upon a proper stamp. 
The mooter does not, however, tell us whether the 



document is stamped ; if it is not, then', regarding it 
as a promissory note, it is perfectly useless, and 
cannot be made available like other instmments by 
having it stamped, and paying a penalty, because the 
commissioners are prohibited from stamping such 
instruments after they are written. 

Fred. Smith. 

No. 125. — Areement to Pay — Bill or Note 
(ante, p. 168). 

A date is not in general essential to the validity 
of a bill, for if it has no date, the time, if necessary to 
be enquired into, will be computed from the day it 
was issued or made (Chitty on Bills, 9 Ed. p. 148) ; 
if, therefore, B. can prove its issuing or making, he 
can demand payment of the £20. 

Every promissory note implies a consideratioD, 
the words 'Walue received" are not essentially 
necessary to be inserted (Sel. N. P., 10 Ed. p. 320 ; 
Chitty on bills, 9th Ed. p. 160). 

A. Martyn (Exeter). 



Police Courts' Solicitors. — It is a pity that 
solicitors practising at the police courts should 
bring the profession into disrepute by their ungen- 
tleroanly conduct, of which the loUowing may be 
taken as a ** modem instance.*' In a case at the 
Thames Police Court, Mr. Joseph Smith a solicitor, 
was beginning to open the case, when he was 
interrupted by Mr. Charles Young, another solicitor, 
who said he was retained by the prosecutor, and 
took his instructions in writing on Monday after- 
noon. Mr. Smith said the seaman came to him that 
morning, retained him, and paid his fee, and did not 
mention he had previously waited on Mr. Young or 
any one else. Mr. Young, said he did not seek the 
client who waited upon him eighteen hours before 
he saw Mr. Smith. He had received no fee, but he 
was in attendance ready to do his duty Mr. 
Yardley said he did not care which of the two 
gentlemen conducted the case, but he would only 
allow one speech to be made, and one solicitor to 
examine each witness. Mr. Smith then proceeded 
to conduct the case, and Mr. Young remained 
passive throughout the examination. Mr. Pycr the 
chief derk then proceeded to take the depositions 
formally, and while doing so, high words were 
exehanged at the table between the two solicitors, 
Mr. Joseph Smith and Mr. Charles Young; and 
the epithets " liar," " you are no gentlemsii,*' **mo8t 
unprofessional conduct," ^4t's a lie," "shameful 
behaviour," and other expressions were freely 
exchanged. The reading of the depositions stopped 
this interchange of civilities between the two lawyers, 
and bail having been tendered and accepted, the 
captain was liberated. 
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LEGAL EDUCATION.— THE BAR. 



Lkgai. education will probably occupy a prominent 
place in the parliamentary .debates of next eeasion. 
Mr. Napier has requested the Law Amendment 
Society to prepare a draft bill, which he will lay 
upon the table of the House of Commons imme- 
diately on its re-assembling, embodying the recom- 
mendations of the royal commission on the inns of 
courts which was appointed in consequences of an 
address that had been moved by that right hon. 
gentleman in the House of Commons, praying 
inquiry into the following matters, viz : — 

1. Into the arrangements in the inns of court 
for promoting the study of the law and jurispru- 
dence. 

2. Into the revenues properly applicable to legal 
education. 

3. As to the means most likely to secure a sys- 
tematic and sound education for students of law. 

4. As to the best means of providing satis&ctory 
tests of fitness for admission to the bar. 

Benchers trustees. — ^We have already stated some 
portions of the commissioners* report (2 Chron. pp. 
217—222), but the importance of the subject will 
justify us in here giving a recapitulation of the 
principal points. In the first place, the commis- 
sioners reported that the benchers of the Inner and 
Middle Temple were bound by a direct trust in their 
charter *^ that the said inns and messuages should 
serve for the entertainment and education of the 
students and professors of the law, and for their 
residence therein for ever.** With respect to 
Lincoln*s-inn and Gray*s-]nn, there was no evidence 
on the face of their muniments of title that the pro- 
perty of those inns was held upon trust ; *' still,*' 
the report observes, *' there is every disposition on 
the part of the lynchers of those as well as the 
other inns to render their fVmds available ' for the 
purposes of legal education.** Notwithstanding this 
observation it must be obvious to every candid mind 
that the benchers of Lincoln*s-inn and 6ray*s-inn 
are clearly trustees for the profession ; they admit 
to the bar and levy heavy fees firom its members. 
They could not enjoy such g^eat privileges without 
being under corresponding obligations to the 
profession. 

Revenues of the inns of court. — As to the revenues, 
the report states the gross receipts for the year 
1854 to be as follows :— 

Inner Temple £21,168 

Middle Temple 10,197 

Lincoln*s-inn 18,242 

Gray*8-i]]ai 8,348 

which sums included th rents of chambers paid to 



the benchers of each inn, which were respectively 
£15,227, £5,628, £9,942, and £3,635. 

Qualifying for a caU.^With reference to the 
mode in which the study of the law can best be 
promoted, the report says that under the present 
system all that is required of a person wishing to be 
called to the bar is to enter himself at one of the 
four inns of court, which is effected by nuiking a 
formal application for that purpose, stating who 
and what he is, with a certificate of his respectability, , 
signed by two barristers, attached to. it ; that ^e 
keep twelve terms by dining a certain number of 
tiroes in hall ; and that he attend during one year 
the lectures of two readers, or at his option submit 
to a public examination, which is compulsory only 
on those who do not attend lectures. 

Legal university. — As to the, fourth head of the 
inquiry, the report sketches a scheme for the forma- 
tion of a legal university (which it deemt absolutely 
indispensable), to be governed by a senate of thirty- 
two members, eight of whom are to be elected by 
each inn of court (five by the benchers and three by 
the barristers); that the existing arrangement for 
the' payment of the readers be continued ; and that 
the senate should have power to direct the payment 
of fees by the students. 

Preliminary ^examination. — The report further 
recommends a preliminary examination for candidates 
for admission as students at the inns of court in at 
least English history and Latin, except the candidate 
shall have taken the degree of bachelor of arts. The 
report* urges strongly the necessity of another 
examination of students desirous of being called to 
the bar, and that no person be called imless he 
receive a certificate from the senate of having passed 
a satisfactory examination in at least one subject in 
, each of the following branches: — 
First Branch. 

a. Constitutional Law and Legal History. 

b. Jurisprudence. 

c. The Roman Civil Law. 

Second Branch. 

a. Common Law. 

b. Equity. 

c. The Law of Real Property. 

LincoMs-inn against a compulsory examination. — 
Since this report has been printed the benchers of 
Lincoln*s-inn have, we believe, come to a resolution 
against a compulsory examination previous to a call 
to the bar. Now, although we may deem the policy 
of compelling the benchers, by act of Parliament, to 
institute a compulsory examination previous to the 
call, to some extent questionable, still we do think 
that Parliament may pass an act providing that all 
persons who have tiot passed a certain examination 
on being called to the bar shall be incapable of 
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holding any of thoie offices to which by law only 
banirters are eligible, except, perhaps, the offices 
of jadge of the superior courts of law and equity. 

This would, we think, go a great way in inducing 
most students to submit to those examinations, and 
would at the same time give the country some 
guarantee that gross incapacity was excluded j for, 
being a voluntary examination, it might be made 
more severe than if it were compulsory. 



SIR SAMUEL ROMILLY. 

AS AH ADYOGATB, JURIST, AHD LEGISLAItHR. 

At a meeting of the juridical socieQr, Mr. W. H, 
Bennet (of the Chancery Bar) read a paper on '^ Sir 
Samuel Romilly as an advocate, a jurist, and a 
legisUtor.*' The essayist proceeded to give a rapid 
sketch of the early life of Sir Samuel, taken chiefly 
from his own antobiography, from which it appeared 
that he was bom in 1757, that he was sent to a day- 
'school, and thai his education was chiefly attained by 
his own unwearied perseyerance and ini^ustry after- 
wards, which (in the opinion of the essayist) showed 
the gresd superiority of self-culture over the formal 
studies of public schools (though why the two should 
not be blended so as to produce a still greater benefit, 
we do not see, nor did the essayist tell us). After 
spending some portion of his younger days in fulfilling 
the duties of derk in^his father's business, he was 
placed in the now abolished Six Clerks Office of the 
Court of Chancery for five years, where he had the 
opportunity of acquiring a knowledge of the prac- 
tice of the court in its jarions branches, which 
proved most serviceable to him in after life. At 
twenty-one he entered Gray*8-inn as a pupil to an 
equity draughtsman; in the year 1799 he had 
attained great distinction as a leader at the Chancery 
Bar; and in 1800 he obtained a silk gown, fh>m 
wliich period to the time pf hu death he was undis- 
puted leader of the Equity Bar. He became 
Solicitor-General in 1806, from which time his 
public and parliamentary life must be dated. About 
this time he commenced the keeping of a journal of 
his important daily actions, which he considered 
would be as usefbl to the public as to himself, by 
eompelling him often to reflect upon them and ppon 
the motives by which he was influenced in theur 
performance. Shortly after his appointment as 
Solicitor-General he' was elected member for Queen- 
borough, subsequently for Horsham, Wsreham, 
and Arundel, and ultimately for Westminster after a 
severe contest of fifteen days. An anecdote was 
privately related in connexion with the latter event, 
which showed the unostentatious character of Sir 
Samuel. A most sealous partiian of the Whig 



party, and a personal fHend of Sir Samuel, happened 
to be one of the conmiittee of management of Dmry- 
lane Theatre, and wishing to celebrate the retnm of 
I& Samuel for Westminster with as much ieku as 
possible, resolved to have him accompanied home 
by a grand procession, and for that purpose engaged 
the band and supemumeraxies connected with the 
theatre; but when they arrived at Burlington 
House they discovered that their hero had quietly left« 
and had elbowed his way unobserved throu^ the dense 
crowd to his chambers in lincoln's-inn. &t Samuel 
did not long survive the death of Lady Romilly, 
which took place in October, 1818, nor to flU his 
seat for Westminster in Parliament, having died 
in the November of that year. It was not a little 
remarkable that Sir Samuel never seeined to like 
his profession, notwithstsnding he attained to almost 
the highest ranks of it. His mind seemed engrossed 
by topics more generally applicable to the benefit 
ofthe human race. In a letter to a friend, in which 
he communicated the fii6t of having changed his 
chambers from Gray*8-inn to Iincoln*s-inn, and 
which he termed the most important transaction 
that had taken place in his life, he remarked that he 
had made another sacrifice to a profession to whieh 
nothing but unavoidable necessity forced him to 
submit, for which every day more and more unfit- 
ted him and in which increased success brought 
with it increased dislike. The essayist then pro* 
ceeded to advert to the peculiar excellence displayed 
by Sir Samuel in the threefold character of Advocate, 
Jurist, and Legislator, and made especial reference 
to his reply in the case of Huguenin v. Baseley 
(13 & 16 Yesey's Reports), in the Court of Chancery^ 
and which alone had eiuned fi>r him a world-wide 
celebrity. He was a great master of sarcasm, imd 
did not fkil to use it on fitting occasions ; but, as a 
rule, he considered it a weapon which should be bat 
slightly used. 

The history of his life showed him to have been 
an earnest advocate for the mitigation of the san- 
guinary criminal laws which disgraced the statute 
book of his day, a reformer of Parliament, and 
generally an earnest promoter of measures of law 
reform. Some of the subjects with which he was 
anxious to grapple, and which remain at the present 
day subjects that society might well take imder 
its connderataon, were the abolition of eertain 
ii\juriOus legal fictions, s\ich as the Kipendem being 
notice to all the wprld; he wished that a general 
registry of deeds should be established; and that some 
greater fbrm of solemnity should be required in 'wills 
of personal estates. . 

The following subjects also occupied his atten- 
tion :— The promulgation of laws;—* written code 
of laws;— ^rathorised reports of judicial proceedings ; 
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— divorces among the poor; — ^ihe eatabliBhing a 
pablie proaecntor; — that regard should be had to 
the sex, age, and conation of life of the criminal in 
inflicting punishment; — ^promoting and improTing 
publie education in all orders of society ; — a reform 
of the abuses of the ecclesiastical courts ; and several 
other questions which are at the present moment 
agitating the public mind, and engaging the attention 
of our greatest statesmen. 

After passing a high euloginm on the philanthropy 
and benevolence displayed by Sir S. Romilly towards 
the whole human race, the essayist concluded in the 
words of a genial spirit, the good and philanthropic 
Wilberforce, '*he waa a man in whom public and 
private eicellenee were so united and so ilurly 
balanced that it was difficult to say which had the 
predominance." 



LAW SOCIETIES. 



BBPOBT OF UVSBPOOL U^W SOCnBTT. 

Wb are at all times willing to insert the reports of 
the proceedings of the different law societies, but as 
our space is limited (fortunately for our readers), 
we are obliged to confine ourselves to those portions 
which are of Interest to the whole body of practi- 
tioners. We present the following from the last 
report of the Liverpool Law Society : — 

Notwithstanding the large nimiber of measures, 
affecting the law and its administration, which were 
introduced into Parliament, the past session was 
peculiarly barren in its results, few of the bills 
affecting the English law having received the Boyal 
Assent. 

JouU Stock Companies Act [ante, p. 175]. — Early 
in the session, a Bill for the Incorporation and 
Regulation of Joint Stock Companies, and other 
Associations, was introduced into Parliament, and 
occupied the attention of the committee. Part 
third of the biU, as originally drawn, provided that 
all joint stock, companies should be wound up 
through the medium of the Court of Chancery. 
Your committee felt that while that court was 
already ovetburdened with business, there existed 
in all parts of the country district courts of bank- 
ruptcy, with machinery well adapted to carry out 
the clauses in question. They tiierefore prepared 
a petition to the House of Commons, pointing out 
the eostly charaetet and delay of proceedings in 
the Court of Chancery, and praying tha* the 
winding up of joint stock companies, to be estab- 
lished under the provisions of the bill in the pro- 
vinces in England, should take place in the district 
courts <tf baiucruptey. In addition to which, your 
committee communicated with the Chamber of 



Commerce on the sulject of the biU, and at ihe 
instigation of your committee and the Prendent of 
the Chamber of Commerce, certain clauses were 
inserted which had the effect of altering the bill to 
the satisfaction of your committee. 

County CourU Amendment Act [ante^ pp. 69--80]. 
— ^The County Court Acts Amendment Bill also 
engaged the attention of the committee. The 
general scope of the bill was eonsidered calculated 
to improve the administration of justice ; but there 
were some clauses which, in the <^inion of the 
committee, required amendment, and others which 
it was thought desirable ahould be withdrawn. 
The framer of the bill, ever mindftd of the interests 
of the bisrrister of seven years* standing, and as 
usual ignoring the existence of the attorney, declared 
in sec. 4, the qualification of a deputy judge to be, 
that he 'should be a barrister, or special pleader, of 
seven years* standing. Attorneys were excluded 
firom the office, although not excluded by the 
former County Court Acts. This the committee 
eonsidered an ii\justice, and that the bill ought to 
be, amended by makang attorneys eligible. Clause 
13 directed, that where the debt or damage claimed 
should exceed tw«ity pounds, the plaintiff, his 
attorney, or agent, should be at liberty to serve 
the summonses; and clause 25 directed that in 
similar cases the defendant should give notice of his 
intention to defend a certain time before the day of 
trial, or suffer judgment by defiiult. In each of 
these, cases the committee considered that to make 
the clause of- much practical utility, the amount 
should be reduced to ten pounds. Sec. 81 declared, 
that in cases where the debt or damage should not 
exceed twenty pounds, no attorney should recover 
any fiirther costs firpm his own client than those 
mentioned in clause SO, which were payable between 
party and party, unless the registrar of the court 
should be satisfied by writing, under the hand of 
the client, that he had agreed to pay such further 
charges. Your committee, considering this a most 
unjust clause, and feeling satisfied that it would be 
productive of great difficulty and annoyance, both 
to attorney and client, in the transaction of business, 
determined to make an efibrt to have it erased from 
the bill, as also sec. 70, which declared that no 
costs should be given in an action commenced in any 
local court for a sum not exceeding twenty pounds, 
in actions for which plaints might have been entered 
in any county court. Hie effect of this clause 
would have been to exclude firom the Liverpool 
Court of Passage a large portion of its business, 
and the public would, to that extent, have been 
deprived of the .i^vantages of that most usefiil and' 
efficient court. A petition was prepared and pre- 
sented to the House of Commons in favour of the 
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bill generally, but suggesting that the alterations 
in sec. 4, 13, and 25, as above-mentioned, should 
be inserted in the bill, and that clauses 31 and 70 
should be expunged. Your committee entered into 
communication with the Town Clerk of Liverpool, 
and with several of the Provincial Law Societies, 
with a view of procuring their assistance in opposing 
sec. 70, which they have the satisfaction to state 
was eventually withdrawn. They regret to report 
they were unsuccessful on the other points. 

EccUsiastical Courts Amendment Bills, — Several 
bills were introduced affecting the ecclesiastical 
courts, one styled the Wills and Administration Bill, 
brought in by Government ; another, the Testamen- 
tary and Matrimonial .Jurisdiction Bill, introduced 
by Sir Fitzroy Kelly; and a third, the Ecclesiastical 
Courts Jurisdiction Bill, introduced by Mr. Collier. 
The committee, while approving of many of the 
provisions of each bill, considered the Government 
measure the more desira'ble one, and they accor- 
dingly prepared and presented to the House of 
Commons a petition in its favour. The committee 
regret to state that the bill, perhaps, without excep- 
tion, the best and most important of all the bills 
affecting the law introduced into Parliament during 
the session, was withdrawn by its promoters. Sir 
Fitzroy Kelly's Bill, and that of Mr. Collier were 
also withdrawn. Your committee, however, believe 
that the Solicitor-General will again introduce his 
bill at the commencement of the ensuing session. 

Solicitors as justices [vol. ii, pp. 131, 294]. — 
Early in the session, a bill to amend the law relating 
to the qualification of justices of the peace was 
introduced into the House of Commons by Mr. 
Colville, sec. 23 of which declared that no attorney, 
solicitor, or proctor in any court should be capable 
of being a justice of the peace for any county, riding, 
or division during such time as he should continue 
to practice as an attorney, solicitor, or proctor. 
Your committee, seeing the gross injustice of the 
clause, determined to spare no exertion in their 
endeavours to have it expunged from the bill. A 
petition to the House of Commons praying that 
the House would not allow the clause to become 
law, but to enact in lieu thereof, that any attorney, 
solicitor, or proctor acting as justice of the peace 
for any county, riding, or division, should be pro- 
hibited from practising professionally either directly 
or indirectly in any general or petty sessions, or in 
any other business usually transacted before justices 
of the peace, was prepared and presented to the 
House, and several members of Parliament were 
'\vritten to, soliciting their support to the prayer 
of the petition. Copies of the petition, accompanied 
by a letter firom the Honorary Seciietary, were sent 
to the Incorporated Law Society, the Metropolitan 



and Provincial Law Association, the Law Times, the 
Legal Observer, and to the principal provincial law 
societies in the kingdom, and to upwards of two 
hundred practising attorneys in England and Wales, 
urging their active co-operation in a matter so 
vitally affecting the status of the profession. The 
bill was eventually withdrawn. 

Costs in equity proceedings, — The subject of pro- 
fessional remuneration in equity matters has re- 
ceived the consideration of your committee; and 
in consequence of the continued* delay in the issue 
of the long promised new and improved scale of 
costs, your committee thought it desirable again to 
memorialise the Lord Chancelloi' on the subject ; 
your committee accordingly prepared and presented 
a memorial to his lordship. The new scale of costs 
has not yet been published, but your committee 
have satisfaction in reporting that they have reason, 
to expect its speedy issue (vol. ii, pp. 78 — 80, 97). 

Building societies — Fixed costs, — A member of 
jour society having made a complaint that cer- 
tain building societies in Liverpool were seeking 
to insist upon their solicitors' charges for con- 
veyances and mortgages being fixed at a definite 
sum under the penalty of a removal from office, 
your committee, after fully considering the mat- 
ter, passed a resolution condemnatory of the 
introduction into the profession of a principle of 
competition between its members, dependant upon 
lowness of charge, and not upon the performance 
of duty or the exercise of skill. The resolution of 
the conunittee was afterwards approved of and 
adopted at a special general meeting of the members 
of the society, called for the consideration of the 
question. 

Liverpool assizes — Canse lists, — The subject of the 
re-arrangement of the Cause List at the Liverpool 
Assizes has occupied the attention of your com- 
mittee. In February last, the president, Jlr. 
Banner, with Mr. Sjiowles, the Attorney-General 
for the County Palatine, had an interview in 
London with Mr. Baron Martin on the subject, who 
suggested that the matter should be brought before 
the judges on circuit at York during the ensuing 
assizes. Accordingly, in March, your committee 
deputed their president to proceed to York, for the 
purpose of conferring with Mr. Knowles and the 
other leading members of the bar on circuit as to 
the best course to adopt. The president, in con- 
junction with Mr. Knowles, had an interview with 
the judges on circuit, Mr. Baron Martin and Mr. 
Justice Willes, which resulted in an arrangement 
which proved alike acceptable to the bar, the 
attorneys, and the public. Their lordships subse- 
quently made a rule of court regulating the order 
in which the conunon law and special juries should 
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be taken, and directing that at four o*clock on each 
day a li^t should be drawn out by the prothonotary, 
of a certain number of cases to be taken on the 
following day. 



STATUTES OF 19 k 20 VIC. 



Although we hare already (see ante^ pp. 25, 26, 
69, 80, 88, 92, 99, 100, 105, 111, 173) stated or 
referred to most of the statutes in the last session 
of Parliament, we nerertheless think our readers 
will not be sorry to have a summary account of the 
more important of them, as given by the Recorder 
of Hull (Mr. Warren), in his charge to the grand 
jury at the sessions held in that town. 

SimpUfication of statute law — Sleeping statutes 
abolished, — Energetic attempts are being made at 
this moment to reduce the bulk and simplify the 
structure of our statute law. In this direction I 
devoutly hope that not more haste than good speed 
will be seen ; otherwise we shall rue the result for 
many a long day. Something has been actually 
effected, during the last session, by statute 19 & 20 
Vic. c. 64, passed solely to expunge from the statute 
book 118 sleeping statutes, that is, within two of 
the entire number of public statutes passed during 
the last session. 

Joint stock companies — Limited liability [ante, p. 
175]. — ^The law of joint stock companies it has been 
endeavoured to consolidate and amend by an act 
which I hope will be found to stand wear and tear 
—statute 19 & 20 Vic. c. 47. 

Police in counties and boroughs [ante, p. 116]. — 
The police of counties and boroughs has been the 
subject of an act of extensive and important opera- 
tion, the 19 & 20 Vic. c. 69, the jurisdiction of the 
county courts has been extended, and in some respects 
remodelled, by the 19 & 20 Vic. c. 108. 

Church building commissioners [ante^ p. 177] — 
Advowsans [ante^ p. 118]. — ^l*he powers of the 
church building commissioners have been trans- 
ferred to the ecclesiastical commissioners ; the law 
of adoowsons amended, by enabling parishioners and 
others, forming a numerous class, to sell advow- 
sons held in trust, and applying the proceeds in 
providing parsonage houses, augmenting small 
liviugs, and for other beneficial purposes; and 
better provisions have been made for the spiritual 
care of populous parishes, and forming separate 
parishes, by three acts— chapters 50, 55, 104. 

Marriage [ante, pp. 178, 180]— /nte*/af«' estates 
[fljile, p. 178}.— The laivs of v^rriage in England 
and Scotland have been amended by the acts 19 & 20 
Vic. cc. 96 k 119 ; the administration of intestates' 



estates has been rendered uniibrm by statute 19 & 20 
Vic. c. 91. 

Cambridge University — Coast guards — Customs — 
Education council — Scotch electoral law — factories 
(antCy p. 174]. — ^The good government and extension 
of the University of Cambridge have been sought by 
statute 19 & 20 Vic. c. 88 ; the coast guard service and 
the mflnning of the uavy Stand on a more secure footing 
by statute 19 & 20 Vic. c. 83 ; the customs laws 
are amended by chapter 75 ; a vice-president of the 
committee of council on education is appointed ,by 
chapter 117; the electoral Uw of Scotland is elabo- 
rately am/ended by chapter 58, and several other 
highly important and valuable statutes have been 
passed with reference to Scotland and Ireland ; the 
factories acts have been amended by chapter 38, 
and those relating to the duty on fire insurance by 
chapter 22; that relating to pawnbrokers, by 
chapter 27. 

Evidence before foreign courts [ante, p. 179] — Grand 
juries [ante, p. 177].— By chapter 113, valuable 
facilities are afforded for taking evidence in relation 
to civil and commercial matters pending before 
foreign tribunals, the act coming into operation as 
soon as the judges have framed rules and orders for 
carrying it into effect; while chapter 54, as I 
pointed out last session, effects a great improvement 
in the method of discharging your office as grand 
jurymen, at once imposing on you a responsible 
duty, and relieving us from needless interruption 
in the discharge of ours. 

Leases and sales of settled estates (ante, pp. 105 — 
111, 169].— By statute 19 & 20 Vic. c. 120, an 
admirable alteration has been effected in the law 
relating to settled estates-^one equally bold and 
beneficial ; giving the courts of equity ample power 
to deal with a difficulty which has hitherto required 
the circuitous, clumsy, and costly interference ot 
the legislature in private family settlements. The 
statute comes into operation on the Ist of November, 
and I confidently anticipate that it will effect 
great good, by relaxing the stringency of settlements 
of property made with the best intentions, and on 
the best advice, but which subsequent events, 
impossible to have been foreseen, have rendered 
worse than useless, mischievous and oppressive to 
those intended to have been benefited by them. It 
appears to me impossible to overstate the benefits 
conferred by this act, if it be carried out by the 
courts of equity carefiilly and discreetly. 

Savings Banks for seamen, — Let me now glance at 
three short statutes effecting salutary and extensive 
changes in that department of the law more directly 
concerning such- a community as Hull. First of 
all, I wannly congratulate the sailors, and all 
interested in the welfare of them and their families. 
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on the passmg of statute 19 k 20 Vie. c. 41, which 
affords great inducements to economy, and facilities 
for securing to sailors their hard earnings, hy 
establishing a central savings bank for seamen in 
London, and branch banks at all our principal sea 
ports, at any of which sailors may instantly deposit 
their wages with complete safety, withdraw the 
whole or any portion at any port they please, re- 
ceive interest on their deponts, and in the event of 
death, both principal and interest will be handed 
over at once to their £unilies. The wives, widows, 
and children of seamen are also liberally allowed to 
open accounts on the same terms ; and sailors may 
deposit money for their children, which those 
children, if above 14 years old, may draw out as, 
and when, they require it. Is not this better than 
expending the money hardly earned in a voyage 
round the globe, in a first day or night's profligacy 
ashore ? Is there a sessions here at which we have 
not the sad duty of dealing with such cases, and 
seeing the poor foolish sailor driven back, ashamed 
of himself, and a beggar, again to the wide ocean, 
leaving often his wife and family beggared and 
heart-broken? Let him now, however, only make 
the Board of Trade his bankers, instead of scattering 
his earnings among crimps and thieves, and in 
brothels, and beer and gin shops, and he may take 
ship again, light-hearted, and with a smile reflecting 
God*s approval, while he dashes a tear from his eye 
at parting with a happy and aflfbctionate fiunily. 
The legislature has done its duty, and let our 
gallant seaman do his, and let you and me, gentle- 
men, be spared the pain of seeing him stand either 
here, or there — beside me here, or before me there 
— ^in the witness box, or at the bar— as prosecutor 
or as prisoner, publicly telling, when sobered and 
ashamed, the wretched story of his folly and guilt ! 

Crossed cheques [anUy p. 26]. — Gentlemen, by 
another act (chapter 26), a banker's cheque^ bearing 
across its fiM«, in written or stamped letters, the 
name of a banker, or the words "and company,** 
either in full, or abbreviated, is now payable only to or 
through some banker; which the statute I think 
truly recites will conduce to the ease of commerce, 
the security of property, and the prevention of 
crime. 

Mercantile Law Amendmeni Act {ante^ pp. 88 — 92]. 
— ^Another act is chapter 97 ; and I recommend the 
careful study of it, not, only to the professional 
lawy-ers of Hull, but to all engaged in trade and 
commerce, for it effects great changes in mercantile 
law. First of all, it makes it no longer necessary 
that a written guarantee should state the considera- 
tion on which it was given, and which may now be 
proved by word of mouth. Again, a guarantee 
given to, or for, a firm, ceases to be binding after 



a change in any one or more of its members, unless 
the contrazy be the expressed or necessarily implied 
intentions of the parties ; and every surety paying 
his principal's debt is entitled to the immediate and 
fullest advantages of all securities then held by the 
creditor, in whose place the surety is thenceforth 
to stand. Again — a written acceptance on the bill 
is now necessary in all htUs of exchange^ whether 
inland or foreign ; and bills and notes drawn in any 
part of the United Kingdom, or the Channel islands 
and islands a^acent, within the Queen's dominions, 
and payable there, are henceforth to be deemed 
uiland bills, but without affecting the stamp duties. 
And as to the rights and remedies of those who 
have done repairs to tiapSy or fbmished supplies for 
them, every port in the United Kingdom, the 
Channel islands, or other adjacent islands within 
the Queen's dominions, is to be deemed a home 
port. Important improvements, also, are effected 
in the Statutes of LimiUitionSy and others relating 
to the law of debtor and creditor, principal and 
agent, and co-contractors, and co-debtors, whether 
liable jointly only, or jointly and severally. 
Another valuable section protects persons han&fide^ 
and for a valuable consideration, acquiring a title 
to goods against writs of execution against the seller, 
povided the buyer had no notice that any writ was 
in the hands of the sheriff, unexecuted, finally, 
singularly stringent provisions are made by this act 
to enforce the specific delivery of goods contracted 
to have been delivered, for a price in money. A 
jury will henceforth have to say (under the direction 
of a judge) what are the goods remaining un- 
delivered, and what the plaintiff would have had 
to pay if they had been delivered according to 
contract ; as well as what damages he would have 
been entitled to receive, if the goods should, or 
should not, be afterwards delivered, in conformity 
wit^ the act ; which provides that the judge may 
order execution to issue for the goods, on payment 
of the sum due, without giving the defendant the 
option of retaining them, as payment of the damages ; 
and, if the goods cannot be found, then all the 
lands and chattels of the* defendant within the 
jurisdiction of the sheriff are to be distrained till 
the delivery of the goods ; or, if the plaintiff prefer 
it, the sheriff must realise the assessed value, or 
damages, out of the defendant's Koods. 



Unwilling as we are unnecessarily to repeat any- 
thing, we cannot refrain from furnishing an excellent 
sunmiary account of four of the most importSLt 
statutes of the last session, taken firom a circular of 
the Metropolitan aiid Provincial Law Association. 

*' Among the more important Government mea- 
sures which have ripened into law, may be mentioned 
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the acts relating to Joint Stock Companies, Mer- 
cantile Law Amendment, County Courts Amendment, 
Leases and Sales of Settled Estates, and the General 
Police. 

Joint Stock Companies Act (anU^ p. 175).—'* By the 
Joint Stock Companies Act, 1856, seven or more 
persons, associated for any lawM purpose, except 
banking or insurance, may form themselyes into an 
incorporated ' company, with, or without, limited 
liability ; and if any number of persons exceeding 
twenty cany on business without being registered as 
a company under this act (unless they are authorised 
by private act, charter, or letters pi^nt), each of 
them is separately liable for the whole debts of the 
partnership. ^ 

" The effect of registration confers on the company 
all the advantages of & body corporate. 

** If companies of less than seven shareholders (either 
originally or by reduction), cany on business, for a 
period of six months, every shareholder becomes 
separately liable for the Whole of the debts con- 
tracted, during the time business is so conducted. 

**The business relating to winding-up is divided 
between the Courts of Chancery and Bankruptcy, 
and the act contains a number of provisions on this 
point Tiimited companies registered in England 
(except those within the jurisdiction of the Stannaries 
Court), are to be wound up in the Court of Bank- 
ruptcy, subject to such rules as the conmiissioners 
may make. 

"Other companies are to be wound up in the 
Court of Chancery, under a new procedure to be 
formed by the Lord Chancellor. And a company 
may be wound up by the court, when a resolution 
for that object has been passed at & general meeting ; 
when a compafty does not commence business within 
a year from its incorporation, or suspends its business 
for the same period; when the shareholders are 
reduced below seven; when the company cannot 
pay its debts (and a company is to be deemed unable 
to pay when a creditor for £bO or upwards has given 
a notice requiring, payment, and the company has 
neglected for three weeks to pay, or to secure, the 
debt) ; when a judgment decree, or order, is returned 
unsatisfied ; or when three-fourths of the capital of 
the company have been lo^t, or become unavailable 
(sects 67, 68;. There are circumstances^ however, 
under which a company may be wound up vQluntarily . 
These are, when the period fixed for the duration ot 
the company has expired; or when any event hap- 
pens, upon the occurrence of which it is provided by 
the constitution of the company that it is to be 
dissolved; or when a general meeting of the com- 
pany has passed a resolution requiring a voluntary 
winding up (sec: 102). 
'* When a company is to be wound up, ** official 



liquidators,** payable by a per centage, are>.to be 
appointed by the court ; , their principal duties are to 
assist the court, and to take possession of all property, 
effects, and choses in action of the comp*my, and to 
perform any other duties imposed by the court. 
They are empowered to bring or defend actions and 
suits ; to carry on 'the business of the company ; to 
sell real and personal property, nioveable effects, 
and choses in action ; to execute all deeds ; to draw 
biUs ; and, generally to do all things necessary for 
winding up the company, and distributing its assets. 
They are, also, authorised, in performance of their 
duties, to engage the assistance of a solicitor vho is 
to be paid such fees as the court may direct (sees. 88 
to 91 inclusive). 

*« All commissioners in bankruptcy, and all county 
court judges (except the London commissioners, and 
the metropolitan counQr comt judges), are to be 
commissioners for receiving evidence under the act ; 
and every such commissioner is to have the same 
powers of suQimoniug and examining witnesses,* and 
requiring production and delivery of documents, 
andvpunishing defaultH. and allowing costs, as the 
court which made the order for winding up possesses 
(sec. 101). 

•* On one portion of the act it is dificult to put a 
construction, namely, the provisions as to insurance 
companies. 

** Section 2 enacts, ' That ibis act shall not apply 
to persons associated together for the purpose of 
banking or insurance.* 

^* Section 107 repeals the former joint stock acts 
of the 8 Vie. c. 110 ; 10 & 11 Yic. c. 78, and the 18 
& jL9 Tie. c. 133 (Limited Liability Act, 1855), but 
provides that ^ such repeal shall not take effect with 
respect to a^y company completely registered under 
the said act of the eighth year of her present Miges^, 
until such company has obtained regisUratiqn under 
this act, as hereinafter-mentioned.' 

'* Section 110 enacts, that ^ every company com- 
pletely registered under the said act of the eighth 
year of the reign of her present Migesty, c 110« 
duiU on or before the third day of November, 1856, 
and any other company duly constituted by law 
previously to the passing of this act, and consisting 
of sev^i or more shareholders, may^ at any time 
hereafter, register itself as a company under this 
act, with or without limited liabili^, suljeet to this 
proviso, that no company shall be registered under 
thit act as a lixHited company, unless either a certifi- 
cate of complete registri^tion with limited liability, 
under the '^ Limited Liability Act, 1855,*' has been 
obtained by it^ or an assent to its being so registered 
has been given by three-fourths in number and 
value of such of its shareholders as tnay have been 
present, personally or by proxy, in cases where 
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proxies are allowed by the regulations of the com- 
pany, at some general meeting summoned for that 
purpose.* 

** Now it will be seen that the ne.v act deprives 
new insurance companies of the benefit of the Joint 
Stock Companies Act ^8 Vic. c. 110), for it repeals 
that act except as to companies completely registered 
under that act ; and it provides no substitute, for 
it is expressly declared that the new act shall not 
apply to insurance companies. There is, therefore, 
no legal authority under which new companies for 
the purpose of insurance can be now formed, so as 
to have the legal incidents of a corporation, except 
by letters patent under the 1 Vic. c. 73, or by the 
troublesome and expensive process of obtaining a 
private act or charter from the Crown. 

"A deed of arrangement may, indeed, be resorted 
to but this would subject the members of the 
company to the liability of a private commercial 
speculation, every partner being severally responsible 
for the acts of his co-partners. 

*^ And with respect to insurance companies already 
completely registered^ there is a difference of opinion 
on the construction of the act. It is contended by 
some that, * every company ' registered under the 
8 Vic. c. 110, including ' insurance associations, 
must be registered in November next under the new 
act (19 & 20 Vic. c. 47) ; whilst others maintain 
that inasmuch as it is expressly declared that the 
act shall not apply to insurance companies, and 
because companies intended to be registered under 
it may be registered * with or without limited 
liability,* and insurance companies must remain 
unlimited in liability, they cannot be registered 
under it. It is also maintained that as it is declared, 
* that the repeal of the former acts shall not take 
effect with respect to any company completely 
registered under the said act of the 8th of her 
present Majesty until such company has obtained 
registration under this act,* insurance compauies 
completely registered will continue effectually re- 
gistered under the former act. The doubt, how- 
ever, cannot be set at rest until the meeting of 
Parliament, or until the courts express an opinion 
on the subject. 

Mercantile Law Amendment Act [ante^ pp. 88, 92]. 
— ^^ In June, 1853, a commission was appointed to 
inquire and ascertain how far the mercantile laws 
of the different parts of the United Kingdom might 
be advantageously assimilated. In 1855, the com- 
missioners made a report, in which it is mentioned 
that the commissioners, in order to obtain informa- 
tion on the subject, had prepared a statement 
Hhowing a considerable number of the differences 
between the mercantile laws prevailing in different 
parts of the United Kingdom, and caused such 



statement to be printed and circulated amongst 
legal and mercantile men, requesting them to point 
out any other differences which might occur to them, 
and any practical inconvenience which they had 
known to arise from existing differences. The 
papers so circulated, and the answers received, are 
printed in an appendix to the report ; and in order 
to present a connected view of the more important 
of those differences, a statement of them is also 
printed in another appendix to the report. 

** The information collected under this commission 
has produced the act to amend the laws of England 
and Ireland, affecting trade and commerce, 19 & 20 
Vic. c. 97. Its object is to do away with the in- 
convenience felt by persons engaged in trade, from 
the laws of England and Ireland differing from the 
laws of Scotland. 

" It provides that, for the future, no judgment or 
execution against the goods of a debtor shall prejudice 
the title of a bond fide purchaser of such goods before 
their attachment, if the person had not notice that 
a writ had been delivered and remained unexecuted 
in. the hands of the under-sheriff (sec. 1). 

" In actions for breach of contract for the specific 
delivery of goods sold, the jury, if they find for the 
plaintiff, shall declare specifically what are the 
goods to which he is entitled, and what damages 
he has sustained ; and power is given to the court 
to order the delivery, without giving the defendant 
the option of retaining the goods upon paying their 
value and the extra damages recovered (sec. 2). 

*' After the passing of the act, no special promise 
in writing, to be security for another party, shall be 
invalid from the fact that the consideration for such 
promise does not appear on the instrument or in 
writing ; and no guarantee given to, or for, Afirmy 
is to be binding after a change has taken place in 
one or more of the persons constituting the firm, 
unless an intention that such promise shall continue 
to be binding shall appear (sec. 4). 

" A surety who discharges a debt or liability, is 
to be entitled to the benefit of all securities which 
shall be held by the creditor in respect of such debt; 
and may Call for assignment thereof (sec. 5). 

" No acceptance of any bill of exchange, either 
inland or foreign, made after December, 1856, shall 
be binding on any persou, unless the acceptance be 
in writing on such bill, or if there be more than one 
part of such bill, on one of the said parU, and 
signed by the acceptor or his agent (sec. 6). 

" With reference to claims for repairs done, or 
supplies furnished to ships, every port in the United 
Kingdom, the islands of Guernsey, Man, Jersey, 
Aldemey, and Sark, shall be deemed a home port 
(sec. 8). 

"All actions on merchants'' accounts shall be 
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commence^ within nx yean after the eame of aetioa 
has ariaen (aee. 9) 

"No peiton is to he entitled to any additional 
time within which to sne, on account of his a&ieiies 
in foreign parU, or o/inqnitonmerU (see. 10). 

**Thi8 act does not, however, emhrace all the 
alterations recommended hy the commissioners, and 
Mr. Anderspn, Q.C., one of the commiislone^ 
allodes, in an appendix to the report, to many points 
in which our mercantile \b,% might be simplifted 
and improred. 

Omii<y Courts Amendment Act [ojite, pp. 69 — 8D]. 
— ** The next act to be noticed is that for amending 
the oonnty courts, which came into operation on the 
let of October, 1856. 

*^ The act coiftains eighty-ux sectibns, and sereral 
schedules. 

** The feef to be payabl^, and the names of the 
judges who are to have increased lalaries, sre given 
in a schedule. Eighteen of the judges are to. have 
Xl,600 each, and four are to have £1,850. * Seven 
years* stancUng at the bar* is, of course, the 
qualification required for a defrnty judges atfd the 
cUrh of a county court is hereafter to be called 
registrar^ and no person can be registrar of more 
than one court. The power hitherto vested in the 
judge to issue a nmunoiu against a defendant reading 
out, ofikejuritdietion^ is extended to the registrar 
(sec. 15). 

«' If the plaintUr and defendant reside or cany on 
busineas within separate districts of any of the 
metropoHlan courts^ the summons may be taken 
out either in the plaintiff's or defendant*s district 
(sec. 18). 

*' The former county courts acts did not allow any 
action to be tried where a question of title was at 
issue ; but by section 25, the judge has now power 
by consent of the parties, to decide any claim of 
title to any corporeal or incorporeal hereditament, 
or to any toll, fair, market, or ihmchise. 

'^In any action of contract brought in^the superior 
court, if the claim endorsed on the writ do not 
exceed £50, or be reduced by pajrment into court, 
set off, or otherwise, to a sum not exceeding £50, 
the judge of the* superior court may, in his discre- 
tion order the eatue to he tried in the county court 
(sec. 26). 

**An alteration of consequence is made with 
respect to Juetgmente by default. In any action for 
a debt exceeding £20, the plaintiff may require the 
defendant to give notice in writing .of his intention 
to defend, or otherwise judgment will go by default 
without the plaintiff giving any proof of his claim. 
(sec. 28). 

** Where an action of contract is brought in one 
of her ALyesty*s superior courts, to recover a sum 



not exceeding £20, and the defendant in the action 
suffers ytM^rsMiU ky d^auU, the plamtiff shall recover 
no cofCf unless, upon an application made, such 
court or a judge of one of the superior courts shall 
otherwise direct (sec. 80). 

*^ The judge of a county court may issue a warrant 
of kabeae corpus ad teetificttndum, 

"A defendant may object to a cause (if the claim 
be over £20 on contract, or £5 on tort) being tried 
in the county court, on giving security, to the 
satisbction of the registrar, fin- the claim, and costs 
of trial in one of the superior courts not exceeding 
£150 (sec. 89). 

** A scale of costs for debts or damages exceeding 
£20 has been firamed and pid>lished under the pro- 
visions of sectbns 32 to 87 -(ante; pp. 188—4). 

'' When a judgment does not exceed £20, the 
judge may order payment hy insiaUnents ; in other 
cases the consent of the plaintiff is necessary (sec 
46) 

" S^on 49 provides, that if a judge of a superior 
court shall be satisfied that a party against whom 
judgment for an amount exceeding £20 (exclunve 
of costs) has been obtained in a county court, has no 
goods or chattels to satisfy the same, he may order 
a writ of certiorari to issue, to rismove (he judgment 
to one of the superior courts^ and, when removed, 
it shall have the same force and effect, and the |ame 
proceedings may be had thereon, as in the case of a 
judgment of such superior courts but no action 
shall be brought upon such judgment. 

*' Then follow clauses, as in previous acts, em- 
powering landlords to recover possession of tenements^ 
where the yearly rent or value of the^property does 
not exceed £50, and where the term has expired, 
or been determined by notice. 

"The act takes away the powers and responsi- 
bilities of the sheriff with respect to rqflevin-honds 
and replevins; and the registrar of the connty 
court of the district is empowered to issue all neces- 
sary process in relation thereto (sec. 63). An action 
of replevin may, however, be .commenced in any 
superior court in the form applicable to personal 
actions therein ; and if the replevisor sHaU wish to 
commence proceedings in any superior court, he 
shall, at the time of replevying, g^ive security to 
the registrar, upon conditions enumerated in section 
65. A defendant, however, has the power of 
removing on action of replevin by certiorari into the 
superior court, where a question of tiUe is involved, 
or where the rent or damage in respect of a distress 
exceeds £20. An appeal is also given 'in actions 
of rq>levin and proceedings in . interpleader ^ where 
the money claimed exceeds £20, and for the recovery 
of tenements where the yearly rent or value exceeds 
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£20, and in all actions where the parties agree that 
the court shall have jurisdiction. 

'* The act then directs, where parties are required 
to give aecuritiei under the act, how such securities 
are to be given and enforced. 

^^ Achn<noledgment8 of deeds by married women 
may be received by the county court judges (ate. 
78). 

^' The salaries of the judges are to be paid out of 
the consolidated ftuid, and the trayelling expenses 
but of money voted by Parliament (sees. 80, 81). 

^' The registrars are to be paid by salaries on the 
following principle : the registrar of a court in which 
the plaints entered do not exceed two hundred a 
year, is to have £120 per annum ; and where the 
plaints exceed two hundred a year, the salaries are 
to be increased by £5 for every- twenty-five addi- 
tional plaints up to one thousand plaints, and then 
by £4 for every twenty-five additional plaints up to 
six Uiousand, and such salaries shall be inclusive 
of all salaries to clerks and of all emoluments, except 
those receivable in proceedings in insolvency or 
protection ; and in the courts in which the plaints 
exceed six thousand, the salary is to be fixed by 
the commissioners of the Treasury, but in no case 
shall the net salary to be allowed exceed the 
maximum of £700 per annum (sec. 82). 

Leases and sale of settled estates (antSy pp. 105— 
111, 169].— The object of the Leases and Sales of 
Settled Estates Act is to give to the Court of 
Chancery power, in certain cases, to authorise leases 
and sales of settled estates, where it is deemed that 
such leases or sales would be proper, and consistent 
with a due regard for the interests of all parties 
entitled under a settiement ; the word ^ settlement * 
signifying any Act of Parliament, deed, agreement, 
copy of court roll, will, or other instrument, under 
which any hereditaments stand limited to, or in trust 
for, any person*, and the term ^settled estates* 
signifying all hereditaments of any tenure, and all 
estates or interests which are the subject of a 
settiement (sec. 1). 

" Every sudi lease must take effect in possession, 
within the year after the making thereof, and 
may be for a term not exceeding twenty-one years 
for an agricultural or occupation lease ; forty years 
for a mining lease, lease of water, or of rights or 
easements; and ninety-nine years for a building 
lease ; or where the court shall be satisfied that it 
is the custom to grant longer terms, then for such 
terms as the court shall direct. On every lease 
the best rent is to be reserved ; and where the lease 
is of any earth, coal, stone, or mixieral, a certain 
portion of the rent reserved is to be set aside and 
invested (sec. 2). 
Every application to ihe court must be made with 



the consent of the tenant in tail under the settlement 
where there is one, and he is of fhll age ; and if there 
is. more than one tenant in tail .in succesmon, then 
the first of such tenants in tail ; and alt persons in 
existeiice, having any beneficial estate or interest 
under or by virtue of the settlement, prior to the 
estate of such tenant in tail, and all trustees having 
any estate or inverest on behalf of any unborn child, 
prior to the estate of such tenant in tail; and, in 
every other case, the parties to consent shall be all 
the persons in existence having any beneficial estate 
or interest under the settlement, and also all tnutees 
for any unborn child (sec. 1). 

" Application to the court is to be hypetOum^ pre- 
ceded by notice, and the court cannot grant any 
application under this act where a similar application 
has been rejected by Parliament (sees. 19, 20, 21). 
" All money to be received on any sale, or to be 
set aride out of the rent reserved on any lease, may 
be paid to trustees approved by the eourt, or into 
the Bank, to the account of the Aceountant-Greneral 
of the Court of Chancery, exparU the applicant in 
the matter of this act ; and in either case, such money 
is to be applied to one or more of the following 
purposes ; viz. — The purchase or redemption of the 
land tax, or the disdiarge or redemption of any 
incumbrance affecting the hereditaments in respect 
of which such money was paid, or affecting any other 
hereditaments subject to the several uses and trusts; 
or the purchase of other hereditaments, to be settled 
in. the same manner as the hereditaments in respect 
of which the money was paid; or the pigment to 
any person becoming absolutely entitied (sec. 28). 

^* The application of the money in manner aforesaid 
may, if the court shall so direct, be made by the 
trustees, without any application to the court, or 
otherwise, upon an order of the court upon the 
petition of the person who would be entitied to the 
possession, or the receipt of the rents and profits, if 
the money had been invested in the purehaae of lands 
(sec. 24). 

'^Until the money can be applied, h is to be 
invested in exchequer bills, or in the three per cent. 
Consols, and the dividends paid to the parties 
entit]^ (sec. 25). 

*^The court is empowered to order that all costs 
incident to an application under this act shaO be a 
charge on the hereditaments, and may direct tha 
such costs shall be raised by sale or mortgage of a 
sufiicient part of such hereditaments (sck 29). 

" Power is given^ to the Lord Cbsnoellori with 
the assistance'of the equity judges, or of any three 
of them, as to proceedings in England, and to the 
Lord Chancellor of L*eland, with the asaistance of 
the Irish Master of the Bolls, and of |he Lord 
Justice of the Court of Appeal in Chanodryi or of 
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any two of them, 80 far as relatei to proceedings in 
Irebuid, to make roles and orders (see ante^ p. 169). 
TaunUi far life of settled estates may grant leases for 
twenty-one years (sec. 32). Where a married 
woman applies to the ooart under the act, she most 
be examined apart from her husband ; and no clause 
in any settlement restraining anticipation is to preyent 
the court from exercudng the powers of the act (sec 
37). 

*^ Hie a^ came into operation on the 1st of Nov. 
1856.** 



SUMMARY OF DECISIONS- 



EQUITY AXD COKTEYANCINO. 

ANNUITIES.— iVton(y — Annuitants taking pari 
p€tssu — Intention, — Where sereral annuities are 
charged by will upon an estate, the onus lies upon 
those claiming priority, to shew such an intention on 
the part of die testator ; and in the absence of such 
proo( the annuitants are entitled to take pari passu. 
Coore Y. Toddy 2 Jur. N. S. 1079. 

CHARrrr.— Jibr/ifiam— G«yi/or useful purpose- 
Cure of aninuil diseases. — Bequest for the founding, 
establishing and upholding an "animal sanatory 
institution" for the investigation, and cure of 
maladies to which quadrupeds or birds usefiil to 
man may be subject, and for the endowment of a 
professor to deliver free lectures upon the business 
of the institution : Held, to be a good charitable 
bequest. The Unioersitg of London v. Yarrow, 
2 Jur. N. S. p. 1126. 

DEVISE.— /^iM)raiic« of testator, as to right to 
property— Intestacy, — A testator devised all his real 
estate, whatsoever and wheresoever, to trustees, 
upon certain trusts. He then recited that he left 
nothing to his nephews and nieces, because they 
would become entitled to certain property, held by 
him under their grandfather's will, upon his (the 
testator^s) death wiUiout issue. He then bequeathed 
all his residuary personal estate. The testator was 
mistaken in supposing that the property referred 
to by him would devolve upon his nephews and 
nieces upon his death, it having descended upon the 
testotor hunself as the heir-at-law of his father : 
Held, that under the circumstances the testator died 
Intestate in respect of it. Circuit v. Perry, 2 Jur. 
N. S. 1167. 

EXECUTOR. — Trustee — Charging with interest 
[▼oL 1, p. 160] — No profit from moneys or breach of 
trust.— ^Vc have before (vol. 1, p. 450) referred to 
the doctrine of courts of equity in charjjing trusteed 
and executors vnih interest fijr nlo^ic^J improperly 
retained in their hand^, and we may state more 
folly that there ore three cu«ies iu whicli an executor 



will be charged in a court of equity £b per cent, 
interest for moneys of his testator in his hands, 
instead of £4 per cent. Those cases are as follows : 
— ^Furst, when he ought to have received or paid £5 
per cent on it, and has not done so. Secondly, 
when he has received £5 per cent, on it. , Thirdly, 
when he may be presumed to have received it. As 
to the first case, it is evident that if there was any 
agreement that the executor should receive or pay 
£5 per cent,, and by any breach of trust of laches of 
his, or neglect or malfeasance of any kind, he did not 
do so, or if it can be proved that he ought to have 
received or paid £5 per cent, interest on money of 
his testator in his hands^ that rate of interest will be 
charged against him or his estate on taking the 
accounts. The second case is obvious ; if he has 
received it, and not paid it-over or accounted for it, 
of course he ^vill be charged accordingly. The 
third case, is where the executor is in business 
either as- a partner or otherwise, and might have 
made a profit out of the money in his hands. Where 
that is the case, as iu Attorney-General y. Alford 
(1 Law Chron. p. 450) the accounts will be directed 
to be taken with rests, in the way usual where 
rests are decreed. In the following case it appeared 
that an executor died three months after his testa- 
trix, having money of hers in his hands ; but it did 
not appear that Uiere was any agreement between 
the testatrix and the executor during her lifetime, 
or any payment of interest on the money by him 
to her, or that he had committed any breach of trust, 
or made any ilse or profit of the money in his 
business: Held, that his estate could only be 
charged £4 per cent, on the estate. Penny y. Airson^ 
28 Law Tim. Rep. 142. 

FEME COYERT.— Acknowledgment by married 
women — Husband abroad, and separated from wife.-^ 
The court allowed a married woman to convey pro- 
perty without the concurrence of her husband, the 
parties having separated, and the husband hajing 
assigned it for the use of the wife, though he left 
this country so late as last year, he having stated 
his intention not to return, but to reside per- 
manently abroad. Be Sarah Pendry, 28 Law Tim. 
Rep. 87.. 

l^HTANT.— Settlement 18 j- 19 Yic. c. iS— Ap- 
proval by court of settlement of infant^t^ property. — ^By 
the 18 & 19 Vic. c. 43, infanU of & certain age may, 
with the sanction of the Court of Chancery, make 
binding settlements (see 2 Chron. pp. 62, 267). 
It has been decided by the Lord Chancellor that the 
Court of Chancery is not bound, upon application 
under the above act, to inquire into the propriety 
of the proposed marriage of the infant, but only 
into the propriety of the proposed settlement; 
though this inquiry may sometimes lead to an in* 
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quiry into all the curcumatances of the proposed 
marriage. Re Dalton, 2 Jur. N. S. 1077. 

INJUNCTION.— Atoanctf—^rtn^riii^ action first 
— Arbitrator* s decision — Inconvenience — Public in'- 
terest no justification —^ Pecuniary compensation suffix 
dent. — ^In 1832, the plaintiffs took land and premises 
adjoining a piece of land then occupied by the 
defendants works (at that time comparatively small), 
which he occupied as a market garden. In 1836, 
he took a lease till 1853. In 1850, he took a re- 
newal of this lease until 1874. The defendants 
were then building a new retort house, much larger, 
and nearer the plaintiff's premises. In 1851, their 
new works came into operation, and the plaintiff 
immediately complained of damage ; as this, how- 
ever, was not traceable beyond dispute to the 
defendants works, no h'ostile proceedings were 
taken till 1854, when the plaintiff brought his action. 
This was referred to arbitiration, and an award given 
for £320 damages and £700 costs against the com- 
pany. In the same year (1854) the defendants 
commenced another still larger retort house, which 
was necessary, as they alleged, for the additional 
supply of gas for which they had recently contracted 
when before Parliament. The plaintiff thereupon 
filed his bill in this court : Held, first, that the 
plaintiff had not been guilty of laches, *but, on the 
contrary, had proceeded with due dispatch, and 
was well advised in bringing his action before 
filiAg his bill. Secondly, the court will pay the 
same regard to the award of an arbitrator, as shewing 
the actual existence of a nuisance, as would be 
shewn to the verdictof a jury finding such nuisance. 
Thirdly, where there is no suspicion of rivalry in 
trade being the motive, this court shews a disposition 
less careMly to balance the comparative incon- 
venience caused to the contending parties by granting 
or witholding the ii^unction, and to consider more the 
absolute wronging. iB'ourthly, motives of public 
policy, alleged to be iavolved by an injunction 
which would render the due lighting of the streets 
and public buildings impossible, were not allowed 
to be brought forward by a wrongdoer to maintain 
him in his wrong. Fifthly, neither was any weight 
allowed to the circumstance that the plaintiff only 
alleged a case of pecuniary damage, which admitted, 
therefore, of a complete pecuniary compensation, 
without having recourse to the extraordinary rielief 
by way of injunction Broadbent v. The Imperial 
Qas Company^ 28 Jur. N. S. p. 1132. 

INJUNCTION.— 5/ayin^ ^proceedings in foreign 
court — PuhKc company — Domicile — [vol. r, pp. 87, 
122; vol. ii, p. 234] — Scotch Iron Company unth 
Lbndoh Agency Office — Service of notice. — If the 
circumstances of a case are such as would make it 
the duty of one court in this country to restrain a 



party from instituting proceedings in another court 
here, they will also warrant it in imposing on him 
a similar restraint, with regard to proceedings in a 
foreign court. The fact of a foreigner having pro- 
perty in this country, enables the court here to 
make effectual an injunction issued to him; but 
especially in the case of a foreigner who seeks no 
assistance firom the court here, the issuing of suck 
ii\junction ought clearly to be shewn to be required, 
as conducive to justice. Per Lord St. Leonards : 
A company may have two domiciles, and places 
of business may,* for the purpose of founding juris- 
diction, -be treated as places of ddhiicil6, and service 
there is^ sufficient Where theje is a plain equity 
in favour of an ii\]unction, and the representatives 
of the real and personal property whot seek it are 
in this coimtry, the court will ghmtit, and restrain 
proceedings in the* courts of a foreign country. In 
such a case, the court will decide upon a considera- 
tion of all the circumstances, and require parties 
here to take or omit such steps in a foreign court 
as the ends of justice may require. The particular 
provisions of the foreign law applicable to a tranaac- 
tion, proceedings as to which in a foreign ^eourt are 
thus restrained, must not be disregarded. A com- 
pany was chartered in Scotland for the m a nufa cture 
of iron. Its manufiMStory and chief office of manage- 
ment were there ; it had agents for the sale of the 
goods in different parU of Scotland and England, 
and it possessed real estate in both countries. A., 
a large shareholder in the company, and possessed 
of real and personal property in England and Scot- 
land, was the company^s agent for the sale of goods 
in London, and was domiciled here. When be died 
he made a will in the English form, and appointed 
as his executors persons who were resident in both 
countries ; his heir was one of those persons, and 
was also the person who succeeded him in the 
London agency for the company. Probate of the 
will was taken out in England; and such of the 
executors as thought fit to apply to the Scotch 
court were, according to the Scotch law, confirmed 
in the execution 6f the will. An administration 
suit was instituted in the Court of Chancery, and 
the usual' order for a general account of the debts 
and assets ms^e. After the date of thi» order the 
Iron Company took proceedings in the Scotch courts 
against the real and personal estate of the testator 
in Scotland. Notice of an injunctiou at the suit of 
the executors was served on the company*s agent 
in London, and on the company*s manager in Scot- 
land ; the company did not appear, antd the ii\junc- 
tion was issued. The company then moved to 
dissolve the ii\junction. No order was made. 
Held (Lord St. LeonaidB dissentiente), that the 
injunction could not be maintained. Qwsire. 
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Whether service of notice, of Idj unction on an agent 
when the principal is out of the jurisdiction, can he 
good serrice, especiallj when that agent is merely 
an agent for the sale of the goods of the principal? 
Sendee of Aotice on one member of a corporation 
ia sufficient. Carron Iron Company ▼. Maclareny 5 
H. ofL.416. 

JURISDICTION.— Courts wiU not interfere with 
enforcing legal right— Abandonment—Representations, 
— When a person possesses a legal right, a court of 
equity will not interfere, to restrain him from en- 
ibreing it, though between the time of its creatiqp 
and that of his attempt to enforce it, he has made 
representations of his intention to abandon it. Nor 
will equity interfere eVen though the parties to 
'whom these representations were made, have acted 
on them, and have, in full belief in them, entered 
into irrevocable engagements. To raise an equity 
in such a case, there must be' misrepresentation of 
existing fiusts, and not of mere intention (Lord St. 
Leonards dissentiente). Per Lord St. Leonards : 
^* It is immaterial whether there is a misrepresenta- 
tion of a fact as it actually existed, or a misrepre- 
aentation of an intention to do or abstain from doing 
an act which would lead to the damage of the party 
-whom you thereby induced to deal in marriage, or 
in purchase, or in anything of that sort, on the 
fiuth of that representation.*' Jordan v. Money, 5 
H.6fL. 185. 

LEGACY DUTY.— Legatee and executor—Losses 
occasioned by the failure of a solicit and agent, by 
whom to be borns — Agency — Loss occurring through 
party's own neglect and ladies, — A legatee, who was 
in the habit of receiving half-yearly payments, 
through the solicitor of the tcstator^s executors and 
trustees, being told by the solicitor that tbe legacy 
duty on his life estate was unpaid, remitted the 
money to him. The solicitor afterwards absconded, 
and the money was lost. The executors were held 
liable for payment of the duty. A half-yearly 
account, showing a balance due to the legatee, was 
aent to him by the solicitor on the 17th January. 
On the 6th of April, when the report of the soli- 
citor's probable failure was rumoured, the legatee 
applied to one of the trustees for the money. He 
hod made a similar application upon a former 
occasion, when delay was made in payment of the 
balance due : the trustees were held not responsible 
for this loss, which was not the result of negligence 
on their part, but, if of any one, on the p^ of 
the legatee. Home v. Coleman, 28 Law Tim. Rep. 
96. 

UMITATIONS, STATUTE OF,— Part payment 
of principal by co-contractor 19 {r 20 Vic, p. 97 [ante, 
p. 91].--By the 14th section of the 19 & 20 Vic. c. 
97 (ante, p. 91) it is provided that, ^^ in reference 



to the • provisions of the acts of the 2l8t year of 
King James I. c. 16, s. 8 ; and of the act of the 8rd 
and 4th years of the reign of King William 4, c. 
42, sec. 8 ; and of the act of the 16th & 17th year; 
of the reign of her present Majesty, c. 118, s. 20, 
where there shall be two or more oo-contractors 
or co-debtors, whether bound or liable jointly 
only or jointiy and severally, or executors or ad- 
ministrators of any contractor, no such co-con- 
tractor or co-debtor, executor or administrator, 
shall have the benefit of the said enactments, or any 
of them, so as to be chargeable in respect or by 
reason only of payment of any principal, interest, 
or other money, by any other or others of such 
co-contractors or co-debtors, executors or adminis- 
trators." W. and X., partners, gave their pro- 
missory note, signed "W- Mid Co." W. died, 
leaving X. his executor, who continued to pay 
interest on the note until a period ^vithin six years 
of the present proceedings. The payee then claimed 
payment out of W.*s estate: Held, that in the 
absence of evidence, the payments, made by X. must 
be attributed to his character of surviving partner, 
and not of executor ; and t^-^t the statute 19 & 20 
Vic. c. 97, s. 14, operated retrospectively, and 
barred the demand. Thompson v. Waithman, 28 
Law Tun. Rep. 95. 

VO^TLQ^^,— Double— Satisfaction— Settlement— 
Double portions — Presumption of satisfaction,— t^Ve 
have before (vol. 1, p. 878) alluded to the doctrine 
of double portions, and we now give another case, 
in which V. C. Stuart was of opinion that tbe rule 
that, wherever a parent makes two provisions for a 
child upon separate occasions, a presumption of 
satisfaction arises, which must be rebutted, has been 
stated in too unqualified a way. A marriage settle- 
ment, dated in 1802, recited that J. M. the elder 
had already paid £1000, and witnessed that 'the said 
J. M. thereby covenanted to settle another sum of 
£1000 to be raised by his trustees within one month 
after his decease, upon trust during the joint Hves of 
his daughter and her husband, for the separate use 
of his daughter and the survivor, and after the death 
of the survivor, for the children as the husband and 
wife should appoint, and in default of appointment 
for the children equally. The two sums of £1000 
were acknowledged by receipts indorsed on the deed, 
to have been received, not by the trustees, but by 
the husband, in the settlor's lifetime. In the year 
1817, J. M. the settior, settled £500 upon trust 
for his said daughter for life for her separate iisc; 
and after her decease for her husband for life, and 
after the decease of the survivor, for the children 
as the wife should appoint, and in default to the 
children equally. There were fiv6 children of the 
marriage, one of whom was married to ihe present 
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plaintiff. The daughter of the settlor died in 1832, 
and the husband died in 1838. The plaintiff filed 
his bill against the representatiTe of the trustees of 
the settlement of 1802, alleging that the two soma 
of £1,000 had not been paid, and praying in right 
of his wife for payment of one fifth share of £2,000, 
with interest firom the year 1838. The defendant 
alleged that the settlement of 1817 was made in 
satisfaction of that of 1802. ' But it was held, that, 
inasmuch as the indorsements on the deed showed 
that the settlor intended to make a double portion, 
the presumption of an intention of satisfaction did 
not even arise. Davis y. Chambers^ 28 Law Tim. 
Rep. 139. 

PUBLIC COMPANY. — Jinn* ttoch company 
contributory — Liability of directors inter se — Director 
retiring on his shares being taken by the con^pany^ and 
release given. — A director of a joint stock company 
retired from the direction under an arrangement 
expressed in a resolution of the directors, according 
to which his shares were to be taken by the company 
at par, and a release and indemnity were to be 
prepared. No instrument of release or indemnity 
was prepared. Another director afterwards ad- 
vanced money to pay the creditors of the company. 
In winding up the company it was decided that the 
resolution of the directors did not bind the company, 
and the retired director was put on the list of 
contributories. A call being made to repay the 
advance of the director, the retired director con- 
tended Ihat, as between himself and his directors, 
he was entitled to be indemnified : Held, that the 
resolution of the directors being intended to bind the 
company, and having been held invalid for that 
purpose, did not bind the directors personally to 
indemnify the retiring director, but that he was liable 
for the call. Re TJie St, Marylebone Joint Stock 
Banking Company exparte Walker^ 28 Law Tim. 
Rep. 151. 

PUBLIC COMPANY.— >7<nn/-«(ocJfc bank— Bank- 
ruptcy-^Winding^up' order — Concurrent proceedings 
in Chancery and Bankruptcy. — ^The following is a 
case arising out of the now so well-known British 
Bank failure: — ^A joint-stock banking company, 
formed pursuant to the 7 & 8 Vic. c. Ill, stopped 
payment on the 3rd September, and on the 8Ui of 
that month a petition to wind up the company under 
the Winding-up Act of 1848, was presented in 
Chancery, on which an order was made to wind-up 
the company. On the 24th September H. was 
appointed interim manager, and on the 27th an 
order was made for the delivery to him by all 
persons of the cash, bills, and documents of the 
company, on or before the 4th October. On the 
2nd of Octo)>cr proceedings, under the Winding-up 
Act, were registered as a 2i9 pendens. On the 13th 



of that month H. was appointed official manager. 
On the 8th of September a creditor filed an affida? it 
of debt in the Common Pleas, and sned ont,and 
served a writ of summons on the secretary of the 
company, under the 7th section of the 7 & 8 Vie. 
e. 111. On the 20th September, the company was 
dissolved by a meeting, according to the provisions 
of the deed of settlement. On the 9th October, one • 
month after service of the writ of summons had 
expired, the company was, on the petition of a 
creditor, adjudged bankrupt, and L. was appointed 
official manager : Held, that, imder the 7 & 8 Vie. 
c 111, 8. 7, the banking company, though adjudged 
bankrupt on the 9th October, must be deemed to 
have committed its act of bankruptcy, and to have 
become bankrupt as from the 8th September, and 
the estate and effects of the company vested at law 
m the official asrignee, subject to exceptions in the 
12 k 18 Vie. e. 106, s. 132, which do not apply, fi>r 
the benefit of the creditors of the company : Held, 
also, that th^6Ui section of the act of 1848, enabling 
eontributories only, and not creditors to apply for 
the winding-up order; and the act containing no 
provirion that such order shall impede the issuing 
or prosecution of a fiat, the official manager, under 
the Winding-up Act, 1848, respresento the company, 
who are Uie debtors, and there being no express 
equitable right given by statute, an application^ by an 
official manager to restrain the proceedings by the 
assignee in bankruptcy was that of a debtor to 
restrain his creditor from enforcing his legal reme- 
dies; and on a motion made by the assignees in 
bankruptcy, the official manager was ordered to 
deliver on oath to the former all moneys and effects 
of the banking company, and an order obtained 
exparte, by which the assignee in bankruptcy had 
been restrained from taking any further proceedings 
in bankruptcy, was dissolved. The 7 & 8 Vic. c. 
Ill, providing for the bankruptcy of a joint-stock 
company, does not involve the bankruptcy of the 
individual members, but the 20Ui and 21st sections 
of that act provide proceedings in Chancery to 
compel a just contribution. Proceedings under the 
bankruptcy of, and under an order to wind-np, a 
joint-stock company, may go on concurrently, the 
assignees in bankruptcy can only divide among the 
creditors the existing estate and effects of the bank- 
rupt company, but to go beyond this and to make 
the shareholder contribute to supply the defideney 
of assets, is the exclusive function of the Court of 
Chancery, and the official manager under the 
Winding-up Act, can settie the list of contributories 
and nuse the deficiency. Neither an <^der under 
the Winding-up Act, nor an appointment of an 
interim manager is within the 133rd section of the 
bankrupt Consolidation Act, 12 & 18 Vic e. 106, 
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and no title under that act can mtervene between 
the actual date of the fiat, and the date of the 
preriouB act of bankruptcy, to which by that act 
it ia made tp relate. An interim manager appointed 
under the order to wind-up a company, under the 
act of 1848, ia for all purposes a receiver of this 
court, and Ida possesion of the effects of the com- 
pany having been disturbed by the assignee in bank- 
raptcy, even though he has a valid title book at 
law and in equity, is a contempt of court, and the 
court on motion declared the assignee in bankruptcy 
guilty of contempt; but on. his submitting aBd 
expressing regret, the authority of the court was 
vindicated by his being ordered to pay the costs of 
the motion. The proper course to pursue, to obtain 
pirotection for a receiver, is not to file a separate bill 
for the purpose, but to apply to the court -in the 
cause or matter in which the receiver has been 
appointed to commit the persons who interfisre with 
him. Moreover, in any such suit the receiver is 
neitlver a necessary nor a proper party. AUchuon p. 
Zee, 28 Law Tun. Rep. 115. 

SOLICnOB.— Cos(»— Toxatum on p§tUion qf 
eeatui que irtut (\fUr payment ly Cnutos — Statute 6 jr 7 
Fie. c. 73, s, 88— i^peoaZ eircunutancet of pressure or 
tnfer-charge^lyol, 1, pp. 126, 802; voL 2, pp. 
845, S46].— By ihe 38th section of the solicitors 
act, 6 & 7 Vic. c. 73, " when any person not the 
-psiity chargeable with any such bill within the 
meaning of the provisions herein before contained, 
shall be liable to pay or shall have paid such bill 
either to the attorney or solicitor, his executors, 
administrator, or assignee, or to the party chargeable 
with such bill as aforesaid, it shall be lawfid for such 
person, his executor, administrator, or assignee, to 
make such application for a reference for the settle- 
ment and taxation of such bill as the party charge- 
able therewith might himself make, and the same 
reference and order shall be made thereupon, and 
the same course pursued in all respects as if such 
iq>plication was made by the party so chargeable 
with such bill as aforesaid ; provided always, that in 
case such application is made when under the provi- 
sions herein contained, a reference is not authorised 
to be made except under special circumstances, it 
shall be lawful for the court or judge to whom such 
application shall be made to take into consideration 
soiy additional special circumstances applicable to the 
person making such application, ' although such 
circumstances might not be applicable to the party 
so chargeable with the said bill as aforesaid, if he 
was the party making the application.'^ A cestui 
que trust petitioning to tax bills of costs which have 
been paid by his trustees, must show spe&ial circum- 
stances of pressure or overcharge amounting to 
firaud of the same nature as would be required in 



the petitioning of a client who has paid bills on his 
own account. Semble, charges in bills of costs of a 
trustee, which would not be allowed in account 
between the trustee and cestui que trust, are frau- 
dulent charges for the purpose of the above rule. 
The bills of costs of a solicitor of an executor having 
been paid by the executor, the residuary legatee 
within a year petitioned for their taxation on the 
ground of overcharge. The court (cfu&f/ante Knight 
Bruce) seeing charges in the bills which would not 
have been allowed to the executor in his accounts, 
ordered the taxation. Be Dickson, 28 Law 11m. 
Rep. 153. 

TRUSTEES.— 13 J- 14 Ftc. c. 60, s. 32— [vol. 2, 
p. 371]— ilp/HWiifiw^ additional trustees— Property 
increased in vahtc—By the 13 & H Vic. c. 60, s. 32, 
whenever it is expedient to appoint a new trustee, 
if it be impracticable, difficult, &c. to do so without 
the assistance of the Court of Chancery, such court 
may make an order appointing a new trustee or new 
trustees, either in substitution for or in addition to any 
existing trustee or trustees. On this section it has 
been held, that where a marriage settiement contains 
the usual powers for the appointment of new trustees, 
the settied property having, smce the marriage, con- 
siderably increased, and the parties beneficially 
interested in it, desire the appointment of additional 
trustees, a court of equity will, under the 13 & 14 
Vic. c. 60, s. 32 appoint such additional trustees. 
jRe Boycott, 28 Law Tim. Rep. 

TRUSTEES [vol. ii, p. 60].— 7Vf«/ec Act, 13 j- U 
Vic. c. 60 — Devise to. trustees, who disclaimed — Heir 
at law not known, — ^By the 9th section of statute 
13 k 14 Vic. c. 60, it is enacted, *' ^at when any 
person solely seised or possessed of any lands u]>on 
any trust shall be out of the jurisdiction of the 
Court of Chancery, or cannot be found, it shall be 
lawful for the said court to make an order vesting 
such lands in such person or persons, in such 
manner as the said court shall direct.** Then the 
20th section provides that '* wherever the court is 
authorised to make such vesting order, it shall be 
lawful for the court, should it be deemed more 
convenient, to make an order appointing a person 
to convejr.** Is the case of an unknown heir of a 
testator who has devised estates not held in trust 
within the above provisions ? According to the 
following decision of the Lord Chancellor, it is. 
A testator devised real estate to trustees, upon 
trust to sell and pay debts, and apply the surplus as 
therein mentioned. . The trustees disclaimed the 
trusts by deed; the heir-at-law of the testator could 
not be found : Held, in a suit for the sale of the 
estates and administration, that the case fell within 
the meaning of the 9th section of 13 & 14 Vic. c. 68, 
and that the order of the Vice -Chancellor, ap- 
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pointing a party to conyey to a pnrchaaer was right. 
WUks V. Groom, 2 Jnr. N. S. i077. 

VOLUNTARY SETTLEMENT [ante, p. 184]. 
— Subsequent credit&rt-^lZ EUz. e. b~-Providing for 
present creditors and then for seHhr^s famUy and self, 
— ^If a party not indebted make a Yoluntary settle*' 
ment, then, as regairds the statute of Elizabeth, all 
that Uiere is to be looked for is bondjides; in other 
words, that there is no intention to defraud futore 
creditors. As to a yolontary settlement, under the 
statute of Elizabeth, the mere circumstance of its 
being Toluntary does not make it fiaudulent against 
creditors. There must.be other. and concurrent 
circumstances, such as large and unpaid dtebts, and 
the fact of the settlor being, if not actually insolvent, 
so much so, as to lead the court to suppose that his 
creditors will necessarily be delayed, and therefore, 
fraud may be presumed (see vol. i, pp. 167 — 170 ; 
▼ol. ii, pp. 38—41). The mere &ct of a settle- 
ment being yoluntsjy has neyer been held to make 
it fraudulent against subsequent creditors. Sir 
Thomas Plummer, in the case of Richardson y. 
Smallwood (Jacob, 662) puts a supposed case of a 
person considerably indebted, making a yoluntary 
settlement, paying off existing ci«ditors,' and pro- 
yiding for himself in the eyent of a future in- 
solyency. In that case he said he should hold the 
settlement fraudulent under the statute — because 
ike statute expressly says, ^'creditors or others,^ 
In the fdlowing case the real question was, how 
ftr is a yoluntary settlement fbmdulent against 
subsequent creditors fit>m the fact of its containing 
a linedtation or directing that the trustees should 
apply the property, after payment of existing 
creditors, for the benefit either of the settlor, or his 
wife and children,. as the trustees in their uncon- 
trolled discretion should think proper ? It appeared 
that a yoluntary settlement, made after marriage, 
provided for the payment of the husband^s existing 
creditors; and then the settlor directed that the 
trustees should apply the income of the settled 
property for the benefit of the settlor, his wife and 
children, as the trustees should in their uncontrolled 
discretion think proper. A judgment creditor, who 
had become sudi, subsequent to the execution of 
this deed, filed a bill to set it aside as f^raudolent : 
Held, that, under the statute of Elizabeth, the 
mere fkct of such a deed being yoluntary did not 
make it firaudulent as against subsequent creditors ; 
that as the settlor ftond^ parted with all control 
oyer the settled property, the direction to the 
trustees to apply it for the benefit of the settlor, 
his wife and children, and the possibility of the 
settlor taking any interest under any power in the 
deed, did not make it firaudulent as against subse- 
quent creditors ; and that the bill must be dismissed 



without costs. Hobnes Y. Penney, 28 Law TSm. 
Rep. 166. 

WUjL.--Chdica--iIUpublMeaH<m acquired 

prqperty^Effect of eodicU m bringing doitn wiUtoits 
daU [yol. i, p. 204].— Prior to the New Wills Act, 
a will could pass only that which the testator had 
at the time, and, if, therefbre, he made a porehaae 
of real estate afterwards, it became necessary ftir 
hiA to make a new testamentary disposition for the 
purpose of disposing of that after acquired estate. 
He might make that new testamentary disposition 
either by a codicil directly applying to it, or by a 
new will ; or, if the words contkuned in the old 
will were sufficiently extensiye to include all that 
he possessed at the time of makmg the will, then 
the re-execution of the will was in truth- a new 
will to all intents, and purposes, and the danae 
contained in the old wiU was read as tf it had been 
introduced into a new will at the date of the re- 
execution. The effect of this obviously and neces- 
sarily was to include m the residuary deyise all that 
he possessed at the time when this new instrument 
was made (see yol. i, p. 204). In 1824, T.^ by his 
will, made a general devise of all the residue of 
his real estate. That will did not apply to after 
kcquired property. In 1836, he acquired, ftart^er 
•real estate, and in 1836, mado.a codicil in .which 
he said, **I hereby revoke so much of my will as 
relates to the following estates (naming estates 
fbrmerly devised) ; and whereas by my will I gave 
air my real estate, not specifically otherwise disposed 
of, to A., now I hereby revoke such bequest, and 
give the same real estate to B.** No express notice 
was taken of the property acquired jn 18S6 : Held, 
this codicil did not bring down the residuary danse 
to its date, but confined the dispositions to the pro- 
perty he had at the date of the will, and therefore, 
that T. died intestate as to the after acquired 
property. .Hughes v. Hosting, 28 Law Thn. Rep. 
160. 

WILL.— Vested interests^ Construetian— Main- 
tenanee — Time of, vesting. — The courts generally 
construe a gift to the children of a party to be a 
vested interest in them, although there are other 
words pointing to the attainment of a certain status, 
but there may be an intention to the contrary 
expressed by the wUl, as was held (t. q,, correetly) 
in the following case :— -A testator devised fireehold 
estates to- his wife for life, and after her death to 
trustees,' in trust, to pay the rents to his daughter fi»r 
life, and after her death to pay the rents for the 
maintenance of any child or children of his daughter 
until the youngest should attain twenty-one ; then 
he directed his trustees to .sell his hereditaments, 
and to pay, distribute, and divide the proceeds 
among such children: Held, that, although the 
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wordfl " to pay, dietribute, and divide " amongst the 
children "woxddprimd facie yesl a present interest in. 
a child dying pnder twenty-one, yet the seope of 
the whole, will clearly show that the testator did not 
intend any child to take the corpus until twenty- 
one, and therefore that any child who died under 
twen^-one had np interest under the will. Daven' 
m y. DavenhiU, 28 Law Tim. Rep. 186. 

XQUITT PBACTIC£. 

'ANSWER. — Amwer engroaed on paper ordered 
to be fiM — Taken in foreign eouniry, — ^A defendant 
residing at Monteyideo', out of the jurisdiction of 
the court, swore an answer there before the British 
consul. The answer was engrossed on paper, and 
xefbrred to an answer of a co-defendant, which latter 
answer was yery long, and referred to a yolume of 
upwards of sixty closely printed pages. The expense 
of engrossing the latter answer, and taking three 
copies of it, was estimated at upwards of £140. 
There was a question whether the later answer <Was 
properly filed : Held, that the first answer might 
be put on the file with A properly engrossed copy 
of it, but without prejudice to any question as t.o the 
filing of the sec<md • answer, and saying all just 
exceptions. The Falkkmd Iskmde Co, y. Za/one, 
28 Law Tim. Rep. 119. 

BILL. — Amendmenl^Untrue statements not to he 
inserted^ nor true ones to be struck otU/^—The plain- 
tiflSi haying obtained leaye to amend, on paying the 
amount in questiim into court, amended by striking 
out the allegation of a judgment of the court of law 
against them, and inserting an allegation that they 
had paid the money into court: Held, that when 
leaye is giyen to amend a bill it is the duty of the 
pkmtifir not to insert statements known to be untrue 
and not to strike out any of the allegations which 
the plaintiff knows to be true, the doing So being 
an abuse of the permission giyeu) to him' by the 
court, and the plaintiff haying so done, a demurrer 
t6 the amended bill was allowed. Prince of Wales 
Insurance Cbsipaay y. Trulock^ 28 Law Tun. Rep. 
96. , ^ 

EVIDENCE.— m(iMff—ChMs examination t^nm 
affldami intended to beusedat chambers by a claimant 
who was n&taparty^lb fr 16 Vic, c. 86, s. 40 [yol. 
li, p. STSJ.-^Under an order that an account be 
taken at chambers of the debts of the testator in^ 
the cause, J. M., who was not a party, claimed to 
be a creditor for a certain sum, and filed affidaylts 
in sa^port of his claim: The plaintiff wished to 
cross-examine the claimant on the sflidayits and 
seryed him with a subpoena for that purpose. It 
was olgected before the examiner that it was not 
competent for mm to proceed with the examination, 
as no order had been made by the judge who pro- 



nounced the decree. The examiner decided to pro- 
ceed but the witness refosed to be sworn. There- 
upon an order for his attachment was obtained firom 
the court Motion to discharge the order for 
attachment, on the ground that the court had, by 
its decree, delegated'its authority to the chief clerk; 
which authority could not be transferred to the 
examiner without an order, refused with costs. 
Cast y Poyser^ 28 Law Tim. Rep. 118. 

INSOLVENT.— IKgrAr to sue^Official assignee— 
— 6 Oeo. c 4, 16. — A person who took the benefit. 
Revesting, order — Surplus property — 5 j* 6 Vic, e. 116 
of the 5 & 6 Vict. e. 116, and subsequently satisfied 
all his creditors, by whom he was released.: Held, 
entitled to siie in respect of an admitted surplus 
without an order reyesting the property in him, 
though the official assignee had oonyeyed it away 
under circumstances, howeyer, which it was con- 
tended by those claiming under the insolyent, 
amounted to a trust for the insolyent. After all 
the debttf were paid, the ass^ee was merely trfistee 
for the msolyent. Wearing y. EUis, 28 Law Tim. 
Rep. lis. 

TABTI^.'^Tnuteef-^Cestuisquetrustent'— Breach 
of trust— Making good trust estate, — On appeal the 
decision confirmed by the Lord Chancellor, holding 
that to -a biU by one trustee against his co-trustees, 
alleging breaches of trust, and seeking to hi^ye.the 
tnist estate made good, all the cestuis que trustent . 
who concurred and participated in the. breaches of 
trust are necessary parties, upon the ground that 
they had, by so partidpadng, made themselyes 
^tton trustees. Jesse y. Bennett^ 2 Jnr. N. S. p. 
1126.- 

WILL, ESTABLISHING.— BtS by devisee to 
estdbUth unU — Issue demsavitvel non — Fenoe, ckangiHg, 
' — An heir-at-law may, except in eertain eises, 
claim an issue as of right ; but a deyisee cannot so 
daim it; and the court may, as between him And 
the heir-at-law, refuse an issue to the deyisee. The 
obseryations of Lord Eldon haye, in many cases, 
thrown considerable doubt upon the right of this 
court to establish any will, without directing an 
issue on a trial at law. The plaintiff, claiming 
undef a later will of a testatrix, filed a bill to' 
establish that will. The defendant claimed Under 
a prior will of the same testatrix and asked for an 
issue' dmnsavit veil non : Held^ that he was entitled 
to such iMue : held, alio, that the oourt will not 
change the yenue without a special application 
for that purpose. Lovett y. Lovttt^ 28 Law Tim. 
Rep: 98. 

tOlOiOV LAW. •. 

ADMIl^TRATION.— JVe/ereiics--- ile^mmwfra- 
tion with wiU annexed— Judgment creditor^— Official 
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manager qf a eon^paniy. — ^Under an order of the 
Court' of Chanceiy for winding-up a deituiot com- 
pany, the officiaT manager became a judgment 
creditor against the estate of a deceased shareholder ; 
he applied^fbr administration with the will annej»d. 
^ ojdinary creditor, but to a much larger amount, 
also applied for the administration. It was granted 
to the latter. Emut y. Muttaee^ 2 Jur. N. S. 
p. U72, 

DISTBESS.— CZatmtny moire rent than aetuaUy 
du&Sxceedve di9tre$9^[Yo\. 1, p. 84S]^ifore goods 
eold than reaUy tiecessary.-— The mere seising of 
goods on a claim of more rent than is due, is not 
actionable ; but where such sdzure is followed by a 
sale of more goods than sufficient to satisfy the 
actual arrears of rent, with legal charges, there is a 
good cause of action, if it can be shewn that the 
landlord sold more for thti arrears of rent than 
he need have done t but unless this can be done, no 
action will lie (see Tancred y. Leyland, 16 Qn. Ben. 
Rep. 669). Declaration by a tenant against his 
landlord, stated that the defendant wrongfully and 
iijuriously seized and took divers goods, and chattels 
of the plaintiff, that is to say, &c., of great value, to 
wit, of the value of £80, as a distress for arrears of 
rent, to wit, £13 10s., then pretended to be due, 
and under that pretence wrongfully sold the sa^d 
goods and chattels as such distress for the said 
alleged arrears of rent, and the costs and charges of 
the distress, and of the appraigomttnt and, sala of the 
said goods and chattels; whereas, in truth and in 
£ict, at the time, &c., a small part only, to wit, the 
sum of £9, of the said pretended arrears of rent so 
distrained for was in arrear: Held, in accordance 
with Tancred v. Leyland (16 Q. B. 669), and 
Glynn v. Thomas (11 £xch. 870), that ihe 
declaration disclosed no cause of action. Frenfih y. 
PhiUips, 2 Jur. N. S. 1169. 

ELECTIONS, PARLIAMENTARY.—JVbttcs of 
objection to vote — Postmaster receiving (he notice earlier 
than ohUged — Not posted between proper hours. — ^Ifa 
postmaster receive duplicate notice of objection to 
a vote at an hour of the day earlier than that 
appointed to receive them, of which notice has beda 
given, and in other respects complies with the 
directions of the Registration Act, such notice of 
objection is valid, although the postmaster wQuld 
not have been bound to receive such notices. ,6 Vio. 
c. 18, s. 100, enacts, that it shall be sufficient in 
every case of notice to any person objected to in any 
list of voters, &c., if the notice so required to be 
given as aforesaid shall be sent by the post, free of 
postage, &c. ; and» whenever any person shall be 
desirous of sending any such notice of objection by 
the post, he shall deliver the same, duly directed, 
open and in duplicate, to the postmaster, &c.. 



within such hours as shall have been previously 
given notice of at such post-office, and under sneh 
regulations with respect to the registration of such 
letters and the fee to be paid for such registration, as 
shall from time to time be made by the Postmaster- 
General in that behalf. And in dU cases in which 
such foe shall have been duly paid, the postmaster 
shall compare the Said notice and the duplicate, and 
on being satisfied that they are alike in their address 
and their contents, shall forward one of them to its 
address by the post, and shall return the other to 
the party bringing the same, duly stamped with the 
stamp of the said post-office, and the production fay 
the party who ported such notice of such s tamped 
duplicate, shall be evidence of the notice having 
been given to the person at the place mentioned 
in such. duplicate, on the day on which such notioe 
would, in the ordinary course of post, have been 
delivered to such place. The objector posted the 
notice in duplicate at six o'clock in the morning, 
that being before the hour of which notice had been 
given. The postmaster received the notices, returned 
the one to the objector, and forwarded the other to 
its address: Held, that the production of the 
stamped duplicate was sufficient proof of the notices 
of objection, the postmaster having received the 
notices, although they were not posted within the 
proper hours, oud although the postmaster was not 
bound to receive them. Hannaford v. WhUeway^ 
2g.Law Tim. Rep. US. 

FRAUDS, STATUTE OF [asfe, p. 48 ; vol. 2, 
pp. 333, 334, 848].— (Toodff hi possession of hirer — 
Parol contract of sa^— T^ioc^tosce— 29 Car, 2, e. 8, 
s. 17. — ^An acceptance of goods within sec. 17 of the 
Statute of Frauds involves a delivery by the vendor 
as vendor, intending to pass the property, and an 
acceptance by the purchaser at purchaser. Where 
goods are by a parol contract understood to be in 
the possesdon of the vendee -when he takes posses- 
sion of them as vendee, as in Edan v. Dndfield, 
(1 Q. B. 302 ; 5 Jur. 817), that is a sufficient 
constructive acceptance, aiid receipt of them as soon 
as the character of the possession is changed.* A 
plaintiff being in possession of machinery under an 
agreement for the hire of it, a parol contract vras 
made that he should become the purchaser for a 
specified sum, bnt he was not to remove it until he 
had paid the purchase money. At the end of the 
term of hire plaintiff tendered the amount, bat 
defendant repudiated the contract. Plaintiff, how- 
ever, proceeded to remove the machinery: Held, 
that defendant having repudiated the parol contract, 
there was no acceptance of the goods within sec 17, 
of the Statute of Frauds. Taylor y. Wakefidd^ 
2Jur. N. S. p. 1086. 
GUARANTEE.-— Condition precedent-- Forbear'^ 
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ance to «ice.~The following case, though on a 
guarantee, really turned on the doctrine of conditions 
precedent, and it was dedded upon the authority of 
Kcal V. Batcliflfe (16 Q. B. 916). In that case the 
defendant agreed to keep in repair certain premises 
which the plaintiff let to him, *' the same being 
first put into repair by the pluntiff," and it was held 
that the repair by the pluntiff was a condition 
precedent to the obligation to the defendant to 
repair, and that the plaintiff could not recoTer 
for non-repair of any part of the premises without 
having first repaired the whole. By a guarantee, 
the defendant, in consideration of the plaintiff 
fiirbearing to take any proceedings against one 
▲. B., guaranteed to the plaintiff the payment of a 
certain sum on the ISth December then next : Held 
(on the authority of the above case), that it was a 
condition precedent to the plaintiff's right to recover 
on the guarantee that he did forbear suing A. B., 
until the 13th December. RoU v. CozcnSy 2 Jur. 
N. S. p. 1073. 

LIBEL. — PUading aeveral mattert^Fair comment 
m neufspaper.-^To an action for libel the court will 
permit a defendant to plead with the general issue a 
plea ttoting that the alleged libel complained of is a 
fikir comment in a public journal on the public acts 
of a public man. iMcan v. CfmHh^ as Law Tim. 
Bep. 126. 

PARLIAMENTARY ELECTIONS.— Voter^^ 
Occupation of houMt as servant, — ^A person who is 
required to occupy a house for the doe discharge of 
his duties as a servant is not entitled to a vote for 
such occupation. Clark v. The overseers of the 
Parish of Saint Mary^ Bury Saint Edmonds^ 28 Law 
Tim. Rep. 102. 

PATENT.— TTAfltf is the subject of— Avoiding (he 
necessity of one of two processes — Useful invention 
[vol. ii, pp. 91, 231]. — in an action for the infringe- 
ment of a patent, it was proved that before the 
period of the alleged invention of the plaintiff, 
gas was produced from oil previously extracted from 
seeds, and the improvement claimed by the plaintiff 
was the discovery that the intermediate process of 
expressing the oil from the seed might be dispensed 
with, and that gas might be manufactured from the 
aeed direct, by which one process was saved and 
a cheaper article was produced: Held, that the 
plaintiffs invention was a useful invention and a 
subject of a patent. Booth v. Kennard^ 28 Law 
Tim. Rep. 160. 

PUBLIC COMPANY.— JtfiiiN^^ocib bank—Exe^ 
cuHan against shareholder — 7 jr 8 Vic. c. 113, ss. 
lOt'lS; and! t'S Vic. c. Ill, s. 10— [ante, p. 50 ; 
vol. 2, p. 270 '; vol. 1, pp. 243, 275, 309, 345. 410]. 
—The following ease is an important one as finaUy 



establishing, not withstanding, the case of Thompson 
V. Universal Salvage Co. (3 Exch. R. 310), that 
the courts will grant execution against a shareholder 
of a company as a matter of course. Thus, the 
Court of Common Pleas have decided that, where 
a party has obtained judgment against a joint-stock 
banking company, and it appears to the court that 
there would be no answer to a scire facias against a 
shareholder, the court must, on the application, of 
the creditor, issue execution against such share- 
holder under 7 & 8 Vic. c. 113, s. 13, and has no 
discretion (Thompson v. The Universal Salvage 
Co. overruled). Morris v. Royal British Bant, 
28 Law Tim. Rep. 124. 

SET OFF [vol. i, pp. 23—4, 307, 327].— £j:«- 
cutor, action against; 2 Geo. 2, c. 22, s. 13.— tVe have 
before noticed the case of Mardale v. Thelluson 
(vol. i, p. 23), and the doctrine involved in it, and 
we have now, therefore, only to state that the decision 
of the Queen's Bench has been overruled, and it 
is established that to an action against an executor 
for work and labour done, and for money paid by 
the plaintiff for the testator in his lifetime, and 
upon an account stated by the testator in his lifetime, 
and also upon an account stated with the executor after 
testator's death ; the executor cannot set off a debt 
due to him as executor for money had and received 
by, and upon an account stated with, the plaintiff 
since the testator's death, such debts not being 
mutual within the 2 Geo. 2, c. 22, s. 13. Mardale 
V. TheUasoUy 28 Law Tim. Rep. 160. 

SHIPPING.— Pitoi^-Voin^ blame of pilot and 
master and crew \ante, p. 51] — Liability of owner — 
6 Geo. 4, c. 125, s. 55. — ^The following decision 
carries out the doctrine stated, ante, p. 51, as to the 
liability of a ship owner where )here is a pilot on 
board, if the negligence was not entirely the pilot's. 
A large steamer, in charge of a licensed pilot, in 
proceeding np the pool at a dangerous speed, caused 
such a swell that a large barge, laden with coals, 
was sunk. There being no blame or negligence 
imputable to the barge, and the steamer being to 
blame for her improper speed : Held, tliat the steamer 
was liable in damage, because she did not keep a 
proper look out, so as to avoid causing the swell at 
the place in question ; and second, though the pilot 
was solely to blame for not checking the speed or 
stopping Uie steamer, there was a joint blame in the 
master and crew as well as the pilot, and the owners, 
were, therefbre, not exempted by 6 Geo. 4, c. 125, 
8. 55. It is the duty, of die master and crew of a 
vessel, having a licensed pilot on board, to keep a 
good look out by day and night, in order to assist 
and inform the pilot of anything occurring in the 
navigation which may require his attention, and 
cause him to slafikfia the speed or otherwise. 



224 



Tim LAW CHRONICLE. 



[Jan. 1, 1867. 



Netherlands Steam Boat Company v. Styles, 28 Law 
Tim. Rep. 12. 

SUCCESSION DlJTY.-'Appeal-'' Inland lU' 
venue Commissioners ''—'^ Succession duty,^ 16 j- 17 
Vict,c, 51, ss. 21, 22, 28, 24, 60 (a)--'' Necessary 
outgoings "—Income tax^-Annual loss by defatdting 
tenants— AgenW fees—'' Charities," 16 j- 16 Vic. c, 
84, ss. 18, 17, 18, 40; 86 Geo. :\ c. 62, #. 8; 63-6 
Vic. c. 85, f. 102. — ^In the assessment of succession 
duty, under the provisions of the 16 & 17 Vic. c. 61, 
the successor is entitled to allowance for income 
tax charged On an estate, inasmuch as it diminishes, ' 
pro tanto, the annual value of th^ property. Jf the 
employment of an agent or hailiff in the manage- 
ment of an estate he a matter of personal con- 
venience, and not necessarily required hy the 
nature of the property, the expenses consequent on 
such employment cannot he held — as a general rule, 
although exceptional cases may arise— to he a 
*^ necessary outgoing" within the meaning of the 
22Bd section. Although the claim for a reduction 
on account of loss sustained through defaulting, or 
insolvent tenants cannot he held to be a " necessary 
outgoing*' under the said 22nd section, it should, 
nevertheless, he allowed as a Reduction from the 
rental in estimating the annual value of the succes- 
sion, for in determining the actual value of an 
estate, when the rental is taken as the basis of the 
estimate, it must be examined not only with 
reference tb what are the tenants' contracts to pay, 
but also with regard to what the prope. Sy yields 
from actual payments. In interpreting an act of 
Parliament imposing a public burden, the wordtf 
thereof should be construed favourably to the 
subject, and the burden ought not to be imposed 
unless the language of the legislature be clear and 
unambiguous. Re Beresfprd, 28 Law Tim. Rep. 89. 

SURETY [vol. 2, p. 344].— 5o«df conditioned for 
due performance of duties of bailiff to a county court 
— Discharge of sureties by subsequent alteration in the 
nature of the office. — ^A., being appointed assistant- 
bailiff of a county court under 9 & 10 Vic. c. 95, 
gave a bond> with two sureties, conditioned for the 
due execution of all warrants delivered to hini ; for 
due performance of the duties of his office con- 
formably to the rules of practice which were then in 
force or might thereafter be made ; for his taking 
only the fees authorised by schedule D. to that act, 
and for indemnifying the high bailiff against all loss 
resulting from his misconduct. By subsequent 
statutes the jurisdiction of the county courts was 
greatly extended, and the duties of the . bailiff 
increased. He waa also authorised to take other 
fees than those specified in schedule J). ; and he 
was empowered to sell under warrants of execution 
without the intervention of a sworn broker : Held, 



timt the nature of the office was so essentially 
changed, that the bond was extinguished. Pybus v. 
Gibbs, 28 Law Tim. Rep. 81. 

TROVER [vol. 2, pp. '296, Si7].— Evidence of 
conversion [vol. 2, p. $4:7']— Market overt [vol. 2, 
p. S36]— Prosecution of ihitf before action by oumer 
[ante, p. 189].— It is not every refusal to deliver 
goods to a party claiming them that amounU to a 
conversion so as to support an action of trover. 
As between master and servant, or principal and 
agent, where the person receives goods which 
belong to a third person, the person so receiving 
them is entitled to say to the owner who demands 
them, ** I received them from my master or my 
principal, and I require time to ascertain whether 
the party demanding them has really a right to have 
them." Such refusal is not an absolute refusal, an4 
therefore not a conversion. It appears from the 
case of Green v. Usher (1 Car. and P. 190), that 
where a person is intnisted with goods in the 
course of a public employment, and he accordingly 
so deals with them without having notice of the 
title of the true owner, he is not liable in an action 
for trover. But if he chooses to set up the title of 
the person from whom he receives the good* 
against that of the owner, he does an act foreign to 
his duty, and is guHtir of ^' coafenion. A.*s horse 
having been stolen, B. shortly afterwards bought 
it bond file at a repository for the sale of horses, and 
then sent it for sale to anothef repository kept by 
C. A. having demanded the horse of C, was 
referred by him to B. as the owner. B., when 
applied to, refused to give it up, and A. again ' 
demanded the horse in the presence of B. and C, 
offering them an indemnity, when they both refused 
to deliver it up : Held, that such refusal was evi- 
dence of a convierston by both B. and C. • It is not 
necessary for the owner of stolen goods to prosecute 
the thief to conviction before he can recover them 
in an action against an innocent third person. A 
public sale of a horse at a repository for the sale of 
horses is not a sale ill market overt Lee v. 
Robinson and Bayes, 2 Jur. N. S. 1098. 

WILL. — Probate — Part of wUl following signature 
of testator. — Probate cannot be granted of any part 
of a testamentary writing which is underneath, or 
which follows the testator's signature (Wills Act 
Amendment Act, 1852, sec. 1). Re Greata, 28 Law 
Tim. Rep. 107. 

WEIGHTS AND MEASURES' ACT.— Con- 
tract for sale of iron in tons— ^^ Long Weight" — 
Local weight. — ^A contract for the sale of a certain 
number of tons of iron *^long weight" is not in con- 
travention of the statutes 5 & 6 >Vill. 4, c. 63, and 
5 Geo. 4, c. 74, and consequently such contract is 
valid. So held in the Exchequer Chamber (affirm- 
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ing the jadgment of the Court of Exchequer). 
ScmbU, that the 15th section of the 5 Geo. 4, c. 74, 
19 not repealed hy the 5 & 6 Will. 4, c. 63 ; and, 
consequently, that contracts by local weight may be 
UwfuUy made, if the proportion to the standard is 
expressed; though H is otherwise with respect to 
tnconires, all local measures being abolished by the 
6th section of the 5 & 6 Wm. 4, c. 63. OUea ▼. 
Jones, 11 Ezch. Rep. 393. 

COMMON LAW PRACnCB. 

AMENDMENT OF WRIT.— Alteration of umt 
of tummone by plainHjp§ attorney before eervice — 
Correcting mistake as to name or number of defendants 
— Re-seaUng untkout aUering tefte.— Before sendee 
of the writ, and while it remains in the plaintiiF^s 
attorney's possession, it is in his power to make it 
perfect for the purpose for which it was sued out, 
by correcting any mistake into which he has fallen 
as to the name or address of the person against 
whom he originally sued it out. K he may do 
this, and is not driven for every such correction 
to sue out a new writ, the consequence necessarily 
is, that the corrected writ is still the old one ; else 
the power to amend means nothing at all. It has 
accordingly been decided that the plaintiff^s attorney 
may amend a writ of summons before service by 
correcting a mistske as to the name or the number 
of the defendants, and may cause it to be re-sealed 
without altering the teste. Oibson v. Vdrley, 28 
Law Tim. Rep. 158. 

ARBITRATION.— Stoy of procee£ngs^Beferenee 
— C. X. P. ^.— QueKJon of fraud ratfed.— Where, 
upon an application under the second C. L. P. A., 
8. 11, to stay proceedings in order to compel a 
reference, it appiears to the court that a question of 
fraud is bond fide raised, the court will not stay 
them. Warns i. Hirsch, 28 Law Tim. Rep. 159. 

ARBITRATION.— ComptOsory — ^ii/brdii^ obe- 
dience to on arbitration clause in a charter-party 
-^-Section il of C. L. P. A,^ 1854 (vol. l,pp. 157, 
158). — ^A charter-party contained a clause that if 
any diiference of opinion should arise between the 
partiefl, either in principle or detail, the same should 
be referred to arbitration. An action having been 
brought upon that charter-party by the shipowner 
for the agreed freight, and a cross action by the 
charterer for damages alleged to have been occa- 
sioned by the tinseaworthiness of the vessel, the 
court made absolute a rule under sec. llf of C. L. 
P. A., 1854, to stay all proceedings in the action 
by the shipowner, the charterer being willing to 
refer. To bring » case within that section, it is 
enough if thwe be a matter in dispute between 
the parties which they have agreed to refer, and 
an action also in respect of a matter agreed to'be 



referred, although the action may have b^en 
brought in respect of some claim arising out of 
the same contract, which, as a matter of legal right,' 
is not substantially disputed. Russell v. Pellegrini, 
28 Law Tim. Rep. 121. 

ATTO'RSISY, ^Attorney's biU—Payment^StatuU 
6 4* 7 Vic, c, 73, f.'41 — Delivering bill afterpayment 
with further items — Paying over balance to client after 
deducting bill of costs. — There is nothing to prevent a 
person, sui juris, settling his attorney's account 
without taxing it, he may pay if he like ; and if that 
is not. to be conclusive in the case of an attorney, 
just as in that of a grocer or butcher, then a person 
might, after a bill had been delivered, go to one of 
the courts with the numerous objections which may 
be raised to upset that settlement. But this the 
courts will not allow. A., an attorney who had 
done work for B. during several years, and delivered 
an account current, having money of B.*s in his 
hands raised by mortgage on a settlement of 
accounts, deducted the amount of his bills, took a 
receipt, and paid over the balance; afterwards B. 
demanded bills, which were delivered without 
prejudice, containing items which made the account 
more than before, and then after twelve months from 
the settlement applied to the court for a taxation : 
Hqld, • that in the absence of any gross overcharge 
which would raise the presumption of fraud, what 
took place amounted to payment ; and that, on A.^s 
abandoning the additional items, there should be no 
reference: Held, also, per Williams and WiUes^ 
JJ., that the circumstances amounted to a payment 
within the 41st section. Exparte Hemming, 28 Law 
Tim. Rep. 144. 

DISCOVERY OF DOCUMENTS.— C. Z. P. .1. 
1851— 4^ri<— [vol. 1, pp. 160, 206, 276, 380; 
vol. 2, pp. 377, 378]— 3fcr« belief not sufficient.^The 
court will not compel a party to answer as to his 
possession of documents under section 50 of C. L. 
P. A. 1854, upon a mere affidavit of belief that he 
has some documents relating to the matters in 
dispute. Hewett v. Webb, 28 Law Tim. Rep. 121. 

EJECTMENT [vol. 1, p. 381].— 15 J- 16 Vic. e. 
76, f. 210 — Service in ejectment— Part of premises 
Unoccupied — Sticking up copy on unoccupied part. — 
By the Common Law Procedure Act, 1852, (15 & 
16 Vic. c. 76), s, 210, it is enacted, '« In all cases 
between landlord and tenant, as often as it shall 
happen ^t one half year*s rent shall be in arrear, 
and the landlord or lessor to whom the same is due 
hath right by law to r^-enter for the non-payment 
thereof, such landlord or lessor shall and may, 
without any formal demand or re-entry, serve a 
writ in ejectment for the recovery of the demised 
premises; or in case the same cannot be legally 
served, or no tenant be in actual possession of the 
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premises, then such landlord or lessor may affix a 
copy thereof upon the door of any demised mes- 
suage ; or in case such action in ejectment shall not 
be for the recovery oi any messuage, then upon 
some notorious place of the lands, tenements, or 
hereditaments comprised in such writen ejectment, 
and such affixing shall be deemed legal service 
thereof, which service or affixing such writ in 
ejectment shall stand in the place and stead of a 
demand and re-entry,** &c. Where a landlord or 
lessor proceeds by ejectment, under the above 
statute for the recovery of a dwelling house and 
other premises demised by one lease, if the dwelling 
hpuse is unoccupied and the rest of the premises 
are in the occupation of a tenant, service of the writ 
of ejectment may be effirated by personally serving 
the tenant with a copy, and affixing another on the 
front door of the dwelling-house. Clinton v. Wales, 
2 Jur. 1096 ; 28 Law Tim. Rep. 105. 

EXECUTION.— Fieri facias—Execution of, by 
"bailiff's assistant, in bailiffs absence — Payment by 
judgment debtor — Sheriff, — ^The bailiff, to whom the 
aherifi^ had given his warrant to execute a fi. 
fa,, sent a bailiiTs assistant to execute in the 
bailiiTs absence, which was done. Held, in the 
Exchequar Chamber, on a bill of exceptions, thnt a 
ruling of the judge at the trial that the sheriff was 
answerable for this act, as being done by colour of 
the warrant, was correct. Thp jndermpnt debtor 
paid the amount at the office of the bailiff, who held 
the warrant, in the absence of the bailiff, tp an 
assistant of the bailiff, authorised by the baiHflf to 
receive the money. This assistant did not ply it 
over to the bailiff; and the sheriff never in 'iact 
received the money\ Held, in the Exchequer 
Chamber, on a bill of exceptions, that a ruling oV^e 
judge at the trial* that a payment under such Cir- 
cumstances was good as against the sheriff, dlid 
satisfied the writ, was correct. Gregory v. CotterdU, 
5 £1. and Bl. 571. 

GARNISHMENT [vol. ii, pp. 876, 406 ; 8, 58, 
56 ; ante, p. 158].— 17 ^ 18 Vic, c, 125, t. 6— 
Garnishee — Savings bank annuities — Husband ami 
Wife. — Dividends due on a savings bank annuity 
in the hands of the commissioners for reducing 
the national debt, payable 4o the wife of a party 
against wliom judgment has. been obtained, arc 
not a debt in the hands of a. garnishee capable of 
being attached under the 17 & 18 Vic. c. 125, s. 61 
Dingley v. Robinson, 2 Jur. N. S. p. 1145. 

LOST DOCUMENTS.— X<w< bUl of exchange— 
Indemnity— Pleading \anie, p. 199 ; vol. 2, p. 129].— 
Where an action is brought on a lost bill of 
exchange, defendant must plead and obtain the 
decision of a jury ; the court will not stay pro- 
ceedings on payment of the amount, and call upon 



the plaintiff to give an indemnity i^nst any other 
claim in respect of the lost bill. Ansnguratt v. 
SeholfiM, 28 Law Tim. Rep. 105. 

NEW TRL^L.— On affidavits— Confirmatum by 
additional evidence of a fact that had been before tried 
by the jury — Fraud and perjury requisite. — Where m 
fact in issue has been already before and determined 
by a jury, the court will not grant a new trial upon 
affidavits disclosing additional evidence and confir- 
mation of that fact as alleged by the defendant^ 
unless it is clearly shown that there has been a case 
of fraud and perjury set up by a plaintiff fixim which 
he ought not to benefit. Pistrucci v. Turner^ 
28 Law Tim. Rep. 104. 

NEW TRIAL. — Moved tn wrong eowt — Moving 
after regular time elapsed, — ^Where a rule to ei^r • 
verdict has been granted in the Court of Qaeen'a 
Bench, the application haiving been made in thai 
court by mistake, this court will grant a rule nisi 
on production of the rule of the Queen's Bench. 
Oxky V. The North Eastern Railway Conqtanyy 
28 Law Tim. Rep. 88. 

PLEADING.— Time /opfeacf—i&terAiy, A^g^ 9— 
Vacation— 2 WiU. 4, c. 39, t. 11— ife^. Gen. HiL H 
1853.— By Reg. Gen. Hil. Term, 1853, pi. 9, where 
time for pleading 'has not expired before the lOtb 
of August, in any year, the defendant is to have the 
•ime number of dAys for that purpose after the 
24th of October, as if the declaration were then 
delivered, &c. By the late rule (2 Chion. p. xlvi.) 
the' service of pleadings is to be, on SaturdaySt 
before two o'clock. A declaration Was delivered 
on the 1st August ; the 9th August was Saturday, 
and on that day defendant delivered his plea, but 
after two o'clock in the day; and on the 12th the 
plaintiff signed judgment for want of a plea. The 
court refused to set aside the judgment, noldiog the 
plea so delivered to be a nullity. Sharp v. FoXy 2S 
Law Tim. Rep. 127. 

PUBLIC COMPANY.— Ji>iJi<-5toc* cmnpam^f— 
Set, fa. against all or any of the Aareholders — 8 fr-9 
Vic, c, 16 ianU, p. 50 ; vol. 2, p. 270 ; vol. 1, pp. 
248, 275, 309, -345, 410].— A creditor may obtain 
sci. fa, against several shareholders of a company, 
and at the same time, uutii his debt and costs are 
realised Under 8 & 9. Vic. c. 16, s. 28. Nixon v. 
Brownlow, 28 Law I'im. Rep. 105. 

PUBLIC COUVASY.— Joint-stock company- 
Execution against shareholders [vol. 2, p. 270] — 
7 5-8 Fic, c. 110, ss. 66, QS— Winding-up acts, 
11 j- J2 Vic. c. 45, and 12 j- 13 Vic, c, 108.— The 
7 & 8 Vic. c. 110, sec. 66, enacts, that '^erery 
judgment and every decree or order which shall be 
obtained against any company completely registered 
under this act, except coiApanies incorporated by 
act of Parliament or charter, or companies the 
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liftbility of the members of which is restricted by 
virtue of any letters*patent, in any action, soit, or 
other proceeding prosecated by or against such 
company in any court of law or equity, shall and 
may take effect and be enforced, and execution 
thereon be issued, not only i^nst the property and 
effects of such company, but also, if due diligence 
shall have been used to obtain satisfaction of such 
judgment, decree, or order, by execution againMt 
the property tihi effects of such company, th^ll 
against the person, property, and effects of any 
shareholder for the time being, or any former 
shareholder of such company, in his natural or 
individual capacity, until such judgment, decree, or 
order shall be fbUy satisfied, provided, in the case 
of execution against any former shareholder, that 
such former shareholder was a shareholder of such 
oompany at the time when lihe contract or engage* 
ment for which such judgment, decree, or order may 
have been obtained was entered into, or became a 
shareholder' during the time such contract or engage- 
ment was unexecuted or unsatisfied, or was a share- 
holder at the time of the judgment, decree, or order 
being obtained ; provided also, that in no case shall 
execution be issued on such judgment, decree, or 
order agahist the person, property, or effects of any 
such fomer shareh older af such eompanj, after the 
expiraiion of three years next after the person 
•ought to be charged shall have ceased to be » 
sharehSlder of such company," The 68th section 
<hen empowers the court or a judge to grant leave 
to issue execution without suggestion or wire facias^ 
It has been decided that a party who has obUined 
judgment against a joint-stock company under the 
above act, and is unable to obtain satisfaction of his 
debt from the funds of the company, is entitled, 
on^r the above sections 66 and 68, to proceed 
against any of the shareholders of it, and ia not 
bound to proceed against the shareholders for the 
time being before he proceeds against those who 
were shaw "solders at the time of the contract for 
which judgment has been obtained. Where a 
creditor of a joint-stock company, under that statute, 
has obtained judgment against the company, and 
cannot obtain satisfaction of bis debt from its ftmds, 
the court will give him leave, under section 68, to 
issue execution against the shareholders in the 
company, although an order has been made under 
the winding-up acts for winding-up the company, 
and no official manager has been appointed. SembU, 
that it would make no difference in this respect if an 
oflicial manager had been appointed. Qiusr^, of the 
decision in Thompson v. The Universal Salvage 
Company (3 Exch. 610 : 13 Jur. 134). tiiU v. The 
London and Opunty Imuranoe Conwany, 3 Jur, 
N. S. p. 1075. . 



SEQUESTRATION [vol, 1, p. 238, 273].r- 
DUapidations^Repair of glebe-hotue—l^t Sr 15 Vic, 
c. 73, IS. 27, 28— Hiia/ orrfw.— The keeping of a 
glebe-house in repair is a charge on the moiety of 
the sum levied under a sequestration at the suit of a 
jcreditor prior to the demand of that creditor. 
Lardner v. FUagerald, 28 Law Tim. Rep. 128. 

TBIAlu^-WUnesses ordered out qf court— 'Does not 
apply to parly to couse. — All witnesses being ordered 
out of court, a defendant, who proposes to give 
evidence on his own behalf, has a right to insist 
upon remaining for the purpose of instructing his 
attorney, and it is for the judge to leave it to the 
jury to determine what efil^ct his presence may 
have had on his testimony. Constance v. Brain^ 
28 Law Tim. Rep. 88. 

BANKBUFTCT. 

ANNULLING [vol. ii, pp. 44, 46, 161}.— With 
consent of creditors where bankrupt not surrendered. — 
The Bankruptcy Court will not annul an abjudication 
upon the petition of the bankrupt who had not 
surrendered, even with consent of the creditors and 
asiignee, the bankrupt being at Brussels at the 
time. Re FetUnger, 28 Law Tim. Rep. 164. 

ARREST.— t'2>McAar^e — Protection not renewed. — 
The non-renewal of protection, after the period for 
which It was granted had expired, amounts to a 
t^taaal altogether, SO as to disentitle the bankrupt, 
who, having neglected to apply for such renewal, 
had been arrested under the process specified in sec. 
257 ^of the Bankrupt Consolidation Act, 1849, to his 
discharge. Be Harris^ 28 Law Tim. Rep. 106. 

BALANCE-SHEET.— C/fifriM tpecial bakmce- 
sheet. — The petition of an insolvent, whose special 
balance-sheet is -inaccurate and untrue, will be 
dismissed. Be Fenn^ 28 Law Tim. Rep. 106. 

CERTIFICATE.— 71wi€ bargains— CerHJirate re- 
fused under s^tion 201 — Gaming. — ^A trader who 
has lost upwards of £200 in time bargains in buying 
and selling railway stock and shares, at different 
times within one year of his bankruptcy, is not, by 
section 201 of the Bankrupt Law Consolidation 
Act, 1849, entitled to his certificate. Be Long, 28 
Law Tim. Rep. 106. 

DELIVERING UP PREMISEfit — 22«U tn 
arrear. — ^Where an insolvent owes rent to his 
landlord which he cannot pay, and is required to 
give up possession of the premises, the court will 
decline to act until the demand of- the creditor is 
complied with. Be Cripps. 28 Law Tim. Rep. 106. 

DISCHARGE FROM CUSTODY.— /miu; oJ 
protection paper upon filing of a peiidon-^Arrest of 
insolvent before the protection reaches him. — A peti- 
tioner under the Protection Acts, who is arrested 
ai^r the issue of his protection, but before it 
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reaches him, will be diicharged by the ooort. Re 
Skarhnd, 38 Law Tim. Rep. 147. 
. EXECynOK [vol. ii, p. 67].-— /inpriwnfBaK.— 
The term awarded by Uie comt during which a 
bankrupt is to be without protection, must be 
regarded aa the term of his imprisonment, so thi^ 
when onee arrested uppi^ the bankruptcy, a cer- 
tificate at the instancy of a creditor suing out 
the same, it is in ^e discvetian of the ^vi^ alone 
to shorten the period of his imprisonmept, and the 
creditor has. no power to consent to his discharge. 
Exparte Pcdne, 28 Law Tim. Bep. 89. 

FRIENDLY SOCIETIES.— i^ymenf in fvUn- 
Treasurer banJcrupt [yoL ii, p. 400] .-^A sum of 
£837 10s. 4d. belonging to a sayings bank, in the 
hands of the treasurer, was, upon his bankruptcy, 
ordered to be re-paid in full under the provisions 
of the Friendly Societies Act, 3 & 4 Will. 4, c 14, 
s. 28, andl8 k 19 Vic. c. 63, s. 28. ExparU 
PciUard, 28 Law Tim. Rep. 164. 

JOINT AND SEPARATE ESTATE [vd. 1, 

pp. 385, 384, 441 ; vol. 2, pp. 81, 165, 260, 380].-- 

Partnerehip — Separate estate — Right to ke recouped 

out of joint cusets where part applied for joint debts. — 

In ^e case of bankruptcy the assignees are bound 

to keep separate aooounts of the joint and separate 

estates ; and the joint creditors must prove on the 

joint estate, and the separate creditors on the 

separate estate, and that tho jomt Mid Mpantt^ 

estates are entitled respectively to the property 

belonging to them. The separate estate of a member 

of a partnership firm is entitled to be recompensed 

out of the joint asseto for the benefit of the separate 

creditors, whatever amount of such separate estate, 

has been applied in payment of the joint debts of the 

firm. Exparte Dunlop^ 28 Law Tim. Rep. 147. 

' OFFOSrn01<[,'—Adjoufyanentofhearing-'Opposi' 

tion of new creclitor.— Held, that when the special 

balance-sheet is dismissed, and fresh notice ordered 

to be given to all creditors, a creditor who had not 

opposed on the first hearing may be admitted to 

oppose on the second hearing. Re Dickenson^ 28 

Law Tim. Rep. 89. 

OPPOSITION.— iSWre<y^A/)/>KcaKon for reUtf 
during the pendency of a remand under a prior tn- 
solvencg — Surety upon a promissory note. — A surety 
on a promissory Qote upon which an insolvent has 
been sued aaid taken in exeeuti^, but upon which 
the sure^ has not paid anything at the date of the '' 
vesting order, ie no creditor, and cannot oppose' 
the insolvent's discharge. The court will not deal 
with a fresh insolvency while the period of remand 
under another insolvency is yet unexpired. Re 
Wincks, 28 Law Tim. Rep. 163. 

OPPOSmON.—BreacA of trusts-Acceptance of 
liUfor balance due by the solicitor of trustees. — Held, 



that the acceptance of a bill of exchange %j th^ 
sqlicUor of a trmrtee for the balance due to him by 
insolvent ai executor of the trustee, barred a com- 
plaint of' breach of trust by .the ceatnis que tmat 
Re Gale^ 2^ Law Tim. Rep. 147. 

OPPOSmONw— FsxatioHf d^fignee^AUoeatUm as 
to coftr.— Held, that the vexatious defence of an 
action cannot be proved unless the master's allocatur, 
showing the amo9nt of taxed costs is produced. 
Re Allison^ 28 Law Tim. Rep. 147. 

OUT OF TBJSOl^.^Diseharge fiom custody 
brfore hearing [vol. i, p. 349 ; vol. ii, pp. 202, 226]- 
— ^Where an insolvent is disdharg^ed out of custo^ 
three days before the day appdnted for his hearing, 
upon coming up out of custody on the day named 
for the hearing : Held, that the court had no juris- 
diction. Re Jackson^ 28 Law Tim. Rep. 89. 

POWERS lante, p. iei'].-^Assignees of insoleent 
to execute powers^ jv. — 1 {f 2 Vic. c. 110, «. 49.-^ 
Section 49 of the 1 & 2 Tic c. 110, enacts, ''thai 
all powers vested in any such prisoner whose estate 
shall by any order under this act, have been vested 
in the provisional assignee, which such prisoner 
^ might legally execute for his own benefit (except 
. the right of nomination to any vacant ecclesiastical 
benefice), shall be and are hereby vested in the 
assignee or sisigngnn of the real M»d personal estate 
of such prisoner, by virtue of this act, to he by 
■noli Mognee or assignees executed for the ba&«fit 
of all and every the creditors of such prisoner, 
under this act, in sudi mana|r as suth prisoner 
might have executed the same, it has been decided 
by the Insolvent Debtors' Court that the provisional 
asognee may exerdse for the benefit <^ creditors 
a power which the insolyent himself might exercise 
for his own benefit. Be Barrow, 28 Law Tim, Rep. 
163. 

PROOF.— Surety— Baninipl Act, s. 178— iVw/ 
qfdebt by surety.— By sec 173 of the Bankruptcy 
Consolidation Act, a surety paying a debt may 
stand in the place of the principal ; t. e., if the latter 
have proved he is entitled to the benefit of his proof; 
.if not, then he may prove as for a debt, not dis- 
turbing fijrmer dividends. A surety, after the 
principal debtor had become bankrupt, paid the 
debt with interest up to the time of payment. He 
was allowed to -prove in the bankruptcy for the 
whole sum which he had paid. An application 
made by the assignees several years after the proof, 
but before any dividend bad been paid, to correct 
the proof, by reducing the interest to so much as 
had become due at the time of the abjudication, was 
dubitante, Turner, L. J., refiised. Whether, if the 
question had been raised at the time of the proof, 
the surety would have been held entitled to prove 
for interest accrued after the time of the a^udica- 
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tion: Qaiari. EsparU Sahdtrmm^ S8 Jam TIul 
Bcp. 133. 

PROOF. — .0^ of tsehan^^Aewmmodaiiom-^ 
AUertUiom wiiktmt eotuaU. — ^No oontnot it ereated 
by a bill until the drawer haa ngned it Proof 
Admitted on behalf of a creditor for Talne . in 
respect of a Inll of exchange, which had been 
accepted in blank by the bankrapti for the accommo- 
dation of a third party, notwithstanding that, pre- 
viously to the bill being signed by the drawer, the 
date had been altered from the Uth to the 34di of 
the month, without the consent or knowledge of the 
Imnkrupt or the drawer. BxparU Boeher^ 38 Law 
Tim. Rep. 89. 

PROTECnOK.— Petifumcr m entHodff at (he time 
o/ petiiUming ike cauri — Ditcharffe ad inierim — DiS' 
mifroZ of peMtiom — RemoMd to original eueiofiy. — 
A petititioner .fi^o has been discharged ad interim 
has his petition dismissed on the day appointed for 
his first examination : Held, that notwithstanding 
the jurisdiction is gone, the commissioner may 
remand him to his former custody. Be Thomas 
Cookey 28 Law Tim. Rep. 106. 

PROTECTION PETITION.— JitrMtelion—iVe 
«iz wmhUu^ residenee-^InMoloent latdg redding abroad, 
— ^Unless a petitioner has resided for six calendar 
taonths next immediately preceding the time of 
filing his petition within the metropolitan district, or 
^rithin the district of a county court, the act require* 
that he shall petition under sec. 8 of the 10 & 11 
Vic c. 102 ; but held, that where an insolvent has 
been abroad, and has not resided in one or more 
districts for the period of six months, there is no 
jurisdiction. Bb SUaMer^ 28 Law Tim. Rep. 147. 

COUKTT COURTS. 

CONCURRENT JURISDICTION [vol. 2 p. 
33].— i2ai/i0ay compang^Goode left for the company 
at a receiving officc-^The following case relates to 
the concurrent jurisdiction clause of the 9 & 10 Yic 
c. 96, to which we have before referred (vol. 1. pp. 
361,884; vol.2, p.83). Where goods were delivered 
to a railway company at a receiving house belonging 
to a firm who received goods in like manner for 
other companies to be forwarded by such companies, 
sknd a receipt was given for the goods in the name of 
the railway company, the rates of charge being 
posted up at the receiving house : Held, that the 
company did not carry on business there within the 
meaning of 9 & 10 Vic. c. 98, s. 128. Minor v. The 
London and North Weatem Railway Con^ny^ 28 
Law Tim. Rep. 144. 

COSTS.— Covaty cmirt jwriedietion-^lZ fr 14 Vic. 
c. 61, f. ll-'Contract--Tort^Hight to co«to.— The 
18 ft 14 Tic c. 61, s. 11, provides that, where in 
«ny aelion in the superior oonirts ** in covenant, debt. 



detinue or. assum^t (not being an action fbr breaeh 
of promise of marriage), the plaintifir shall recover a 
sum not exceeding £20," or where in any action in 
the superior courts **in trespass, trover, or case, 
not being an action for malicious prosecution, or for 
libel, or for slander, or for criminal conversation, or 
for seduction, the phuntifir shall recover a sum not 
exceeding £6,*' he *^ shall have judgment to recover 
such sum only and no costs.** The plaintiff by hie 
declaration, alleged that the plaintiff delivered to 
the defendant a livery stable-keeper, a certain 
horse of the plaintiff, to be by him taken due and 
proper care at, and to be placed in a separate stall. 
Breach: that the defendant did not take proper 
care of the horse, or keep the same in a separate 
stall, by means whereof the horse was kicked by 
other horses and was much damaged. Plea, not 
guilty. The plaintiff recovered a verdict for £7 : 
Held, that the action was substantially fi»r the 
bresdi of a contract, and that the plaintiff, having 
recovered less than £20, was, therefore, not entitled 
to costa. Legge v. Tucker^ 28 Law Tim. Rep. 146. 

OBmXHAL LAW. 

AUTRE FOIS ACQUIT.— Pte </ anire foie 
aequU to mdietment for larceny^ the former aegniital 
having taken place on the ground that the property was 
laid in the wrong person, — A prisoner acquitted on 
an indtrtmanf. npoa which he might have been 
convicted, may plead his acquittal as an answer to a 
subsequent indictment, but it is otherwise, if there 
was no peril of conviction. Upon the trial of an 
indictment for larceny it appeared that the goods 
were stolen flrom a stall in a market at a time when 
the owner of the stall had left it temporarily in 
charge of his son, a boy of fourteen years old, who 
lived witli his father and worked for him. The 
property was laid in the son, and on that account an 
acquittal was directed, and another bill, laying the 
property in the fkther, found by the grand jury: 
Held, that a plea of autre fois acquit to that second 
indictment could not be sustained. Reg, v. Oreen^ 
28 Law Tim. Rep. 108. 

BIGAMY.— ilfrfsace >br seven years— Evidence q/ 
l:nowUdgo—P^>ssession of means of knowledge-^Onus 
ofproof-^lmperfectjinding, — Upon trial for bigamy 
in ^lich it appeared that the first husband had be^ 
continually absent from the prisoner for the space 
of seven years next preceding the second marriage, 
the jury being asked to consider whether ishe knew 
her husband to be alive at the time of the second 
marriage, and if not whether she had had the means 
of acquiring the knowledge, found that they had 
no evidence of her knowledge, but were of opinion 
that she had the means of acquiring knowledge 
if she had chosen to make use of them; Held, 



230 



THE LAW CHRONICLE^ 



[JjkK. 1, 1857. 



that upon that finding the conviction could not be 
tastained inasmuch as it left it uncertain whether, 
in fact, she had or had not the knowledge. Reg, t. 
Mary Briggs^ 28 Law Tim. Rep. 108. 

BOARD OF HEALTH (vol. i, pp. 155, 456). 
11 4- 12 Vic. c. 63, f. 69; 15 ^ 16 Vic. c. 42— 
Construction — Powert of local boards of health to 
rate. — In front of land of defendant, and also in 
front of the lands of other persons on either side of 
it, there ran a public footway, leaving parall^ and 
next to the footway a strip of land^ private property 
of the corporation of Hull ; over that there was no 
way or right of way, public or private; parallel 
and next to the path, was a piece of land used then 
as occupation land ; and beyond and next to that, 
other land enclosed and belonging to various owners. 
The plaintiffs having acquired from the owners of 
the soil a right to do so, made a roadway, which, 
with the footpath, comprehending the old footway, 
the first parallel stdpi and the occupation way in 
the middle of the two roads, they reserved . a strip 
of land, and formed it in order to make a promenade, 
which they planted with trees, but they made com- 
munication through that strip of land from the one 
road to the other, and from one part of the road to 
the other : Held, that the Board of Health Act, 
section 63, does not give the boards constituted 
under that act power to make new streets, and 
compel the adjoining owners to imy for them, but 
that the defendant's land abutted on a highway 
repairable by the parish, and that the local board 
had, therefi>re, no power to rate him for paving 
and lighting the said road. HUl v. /oiief, 28 Law 
Tim. Rep. 25. 

CHEATING AT CARDS..-5to/. 8 *• 9 Fie. c. 
109 — Form of indictment — Averrment of propertg — 
Mont}! won. — In an indictment under stat 8 & 9 
Vic. e. 109, 8. 7, for cheating at cards, it is not 
necessary to allege whose money is won: QtMrre, 
whether under that statute it is necessary to con- 
stitute the offence, that any money should be. 
actually obtained. Reg. v. WiUiam Moss, 28 Law 
Tim. Rep. 109. 

CLERK TO JUSTICES.— ilcrion for penalties-^ 
26 Geo. 2, c. 7 i— Table of fees— Approval by quarter 
sessions — Power of adjournment. — By the 26 Geo. 2, 
e. 74, the justices in quarter sessions are required to 
make and settle a table of the fees to be taken By 
cjerks to the justices of the peace within the county, 
city, or other division wherein such respective 
general court of sessions shall be held, and such 
respective table of fees being approved by the 
justices of the peace, at the next succeeding quarter 
sessions of the peace for such county, dty, or other 
division, with such alterations as such justices of the 
peace so assembled shall think proper ; then after 



that at the following assises they are to be affirmed 
by the judges of assises ; but Uie i^proval is to be 
by the Justices of the peace at the next succeeding 
general quarter sessions after the table has been 
made, and with such alterations as the justices of the 
peace so assembled shall think proper. Under the 
above statute, a table of fees to oe taken by justice^s 
clerks was made at the Midsummer quarter sessions, 
and submitted to the next sessions ibr approval. 
The matter was then a^ioumed to the Epiphany 
sessions, at which the table was approved ; and at 
the ensuing spring assizes it was confirmed by the 
judges : Held, that the approval was an act required 
by the statute to be done at the next session after 
the making of the table, and that, consequently, 
there was no authority to adjourn thematter to the 
following' sessions, and that no action, therefore, 
could be sustained for penalties for taking larger 
fees than the table prescribed. Bowman v. Blgih^ 
28 Law Tim. Rep. 159. 

EMBEZZLEMENT.— £y a clerk at a raUway 
station belonging to several companies— Indictment 
charging him as the servant of one of ike companies^ 
and also as servant of the four — Evidence. — ^A. was 
employed as a delivery clerk at a railway station 
belonging to four different companies, and luain- 
tained out of a joint fund. * He was^appointed and 
liable to be dismissed by a managing comioittee, 
consisting of directors of the several companies. 
His duty was to deliver parcels which arrived at the 
station by the trains of the different companies, and 
to pay over the money which he received to the 
chief clerk of the parcels office, who kept a separate 
account for each company, and paid over to each 
company the amount received for parcels carried by 
each. A^ indictment for embezslement charged 
him in different counts as the servant of the one 
company, whose money he had embezsled; in 
another as the servant of the four companies, m a 
third as the servant of the committee ; and in a 
fourth as the servant of the sUtion manager : Held, 
that at all events he was rightly charged as the 
servant of the four companies. Reg. V. BaUeg^ 
28 Law Tim. Rep. 107. 

HIGHWAYS [vol. 2, pp. 18, 806]..— Bfaclicm of 
surveyor — Bight of voting of inhabitants who are Uable 
to be assessed^ but are not assessed to the highway-rate. 
— ^A person not actually on the highway-rate, but 
liable to be rated to it, may vote in the election of a 
surveyor of the highways. At an election pf a 
surveyor of the highwayafor a hamlet not support* 
ing its own poor, and in which no overseen were 
annually chosen (pursuant to the proviso in sec. 6 
of the 5 & 6 Will. 4, c 50), certain inhabitants voted 
who were not actually assessed to the highway- rate, 
btit were liable to be assessed: Held, that they had 
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a right to vote. Reg, ▼. Kershaw, 28 Law Tim. 
Rep. 101. 

LARCENT;— ConJirry lank notei in course of 
tratamission from one branch lank to another — Dee- 
eription of notes in indictment as numey,—Bj the 
14 & 16 Vic. c. 100, 8. 18, in descrihing any money 
or note of the Bank of England it is sufficient to 
describe sncfa money or bank notes simply as money 
A. was indicted for stealing £95 in money. The 
eridence was that he stole certain notes of a country 
bank which were not then in circulation for yalue, 
hot which had been paid in at one branch of the 
same bank, and were in course of transmission to 
another branch, where they had been originally 
issued, in order that they might be re-isSued or 
otherwise disposed of: Held, that A. was guilty of 
larceny ; and Ibat, rince the 14 & 15 Vic. c. 100, s. 
18, the offence' was correctly described in the 
indictment Reg, v. West, 28 L«w Tim. Rep. 
107. 

LUNATIC PAUPER.— Kr^w««*o/,tn asrylum— 
Exemption under 9 j- 10 Vic, c. 66, *. ^—Statement 
of grounds o/ settlement under 16 j- 17 Vic. c, 97, «. 
107 — Address of guardian signing statement — Amend- 
ment. — An order adjudicating the settlement, and 
dirceting payment by the parish of the settlement 
of the expenses of maintenance of a pauper lunatic 
in an asylum, was made imder tue 10 dc 17 Vic. c. 
^7, by two justices some months after the pauper 
had been discharged cured from the asylum where 
he had remained about three months : Held, that, 
notwithstandmg the 16 & 17 Vic. c. 97, s. 102, which 
directs that *' the costs of a lunatic removed to an 
asylum, who would, at the time of his being con- 
veyed to such asylum, have been exempt from 
removal to the parish of his settlement by reason 
of some provision in the act 9 & 10 Vic. c. 66, 
shall be paid by the guardians of the pariah wherein 
such lunatic acquired such exemption ;*' and the 
4th section of the 9 & 10 Vic. e. 66, which requires 
that '* no warrant be granted for the removal of any 
person becoming chargeable in respect, of relief 
made necessary by sickness 'or accident, unless the 
justices making the warrant shall state in such 
wairaat that they are satisfied that the sickness or 
aeddent will produce permanent disability,** the 
order was rightly made on the parish of the settle- 
ment. The order was obtained by the guardians 
of the union. The statement of the grounds of 
settlement required to be sent by the 16 & 17 Vic. 
c. 97, a. 107, was signed by three of' the guardians, 
one of whom did not state his description, except 
that of guardian, or his address : Held, that the 
aesmona had power to amend. Reg. v. duardians of 
Manchester, 28 I^wTim. Rep. 82. 

LUNATIC PAUPER.— iJeiilofaZ to workhouse 



and asylum before 9 i' 10 Vic. c. 66— iVb order of 
Ttmovair-'No adjudication of settUment and main- 
tenance— Parish of residence— ChwrgeabUUg to union 
-^Statutes 11 ^ 12 Yic. c. 110; 12 & 13 Vie. c. 
103; 16 4- 17 Vic. c. 97.— The 12 & 18 Vic. c. 
103 enacts, that the removal of any lunatic pauper 
to an' asylum, &c., or the removal of any pauper 
otherwise than under an order of removal from his 
place of abode in any parish of a union to the 
workhouse of such union, shall not be deemed to 
be an interruption of the residence of such pauper, 
within the 9 & 10 Vic. c. 66, but the time spent 
in such lunatic asylum or workhouse shall be 
wholly excluded from the computation of the time 
of residence which accordi&g to that statute would 
exempt a poor person from -being removed, llien 
the 16 & 17 Vic. c 97, imposes the maintenance 
of a pauper lunatic on the union of the parish of 
residence, i£^ at the time of his being conveyed to 
such asylum, he would have been ^empt from 
removal' to the parish of settlement Reg, v. 
Auditor of West Ward Union, 28 Law Thn. Rep. 
157. 

LUNATIC PAUPER.— Orrfer of settlement and 
maintenance — Poor law union^Right of parish to 
appeal — Where an order of settlement and main- 
tenance of a lunatic pauper is made and served both 
on the parish overseers, and the guardians of the 
union in which the parish is comprised, the over- 
seers of tbe parish have a right of appeal to the 
quarter sessions. Overseers of Halifax y. Overseer 
of Leeds, 28 Law Tim. Rep. 122. 

MANDAMUS [vol. ii, pp. 78, 133, 161].— .4jp. 
plying for, within a reasonable time. — A party desiring 
the assistance of the court by way of mandamus 
must apply promptly. On the 9th of July, 1855, 
the appLcant was removed by the rector from his 
office of parish sexton. On the 10th of June, 1856, 
he applied to the court for a rule, calling, upon the 
rector to diow cause why a mandamus should not 
issue, commanding him to restore him to his office. 
No special circumstances were stated why the 
application was not sooner made: Held, that the 
spplicaiion was not made within a reasonable timt, 
and was, therefore, too late. Reg. v. Townsend. 28 
Law Tiip. Rep. 100. 

MARRIAGE.— 5ira/ii/ory requisites— Clandestine 
marriage not to be presumed— Marriage in registrar's 
office with closed doors— 6 J- 7 Will. 4, c. 85.— Where 
a party applymg for administration of his wifa^s 
effects proves that the marriage took place in a 
registrar's office, in the presence of the legistnr and 
the deputy registrar, the law will presume in the 
absence of evidence to. the contrary, that the other 
statutory requisites were complied with. Even if 
it were proved that the marriage took plate in the 
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r^gistrir's offiee with elowd doors, it aeeais ib» 
marriage would not be » nidi marriage in socli 
circumstances, not being amongst the nnUitles 
enumerated in the statute 6 & 7 WilL 4, e. 85, a^ 4S. 
Campbell t. Corfey, S8 Law Tim. Rep. 109. 

POOR RATE [yoL i, pp. 63, 95, UT^.—Appeal 
•^No notice qf appeal — BupiHng appeal — Jfofi^ 
ifamia.— The 41 Geo. S, c. 38, s. 6, ^requires notice 
of i^peal to be giren to all the persons interested 
or concerned in the erent of an appeal. A. appealed 
against a poor rate,— one of the grounds of .which ap« 
peal was that a gr^t number of parishioners were 
improperly assessed. Notice of appeal had been 
giren'in due tune to the parish officery, but no 
notice had been giren to the parishioners, whose 
assessments were objected to. Upon this objection 
being taken, the sessions -dismissed the appeal with 
costs : Held, that they ought to^ have respited the 
appeal to ihe next sessions. Reg. ▼. E^e^ 38 Law 
Tim. Rep. 100. 



NOTICES OP NEW BOOKS. 



QBAMT OK BAKKXBS. 

A TreaHee on Ihe Law reUUing to Bankeri and 
Banking, By Jambs Grant, Esq., M.A:, of the 
Middle Temple, Barrister-at-Law, Author of 
** The Law of Corporation* ia Goneiml.** London i 
Butterworths. Pages, zliz, 669. 18s. 13mp. 
Thb law relating to bankers and banking is daily 
becoming more important, and necessary 'to be 
known in detail. The wide spread system of joint 
stock banks, and the fiwilities which now exist for 
every one to open an account- whose necessities 
require tiie immediate conmiand of a capital, though • 
small, have induced multitudes to avail themselTes 
of the advantages of a drawing account with the 
nearest bank. Thus the benefits of banking 
which formerly, and under the monopoly of pri- 
vate bankers could be obtained by only the 
aristocratic few, can now be enjoyed by any person 
requiring such advantages,^ and who can accompany 
his request by an introduction from any of the 
bank's customers. Such fiwility is rapidly super- 
seding the practice of keeping money to any extent 
upon the owner*8 premises, too often a source of 
temptations to servants and others, and a dangeix)us 
invitation to burglars. The losses which have thus 
occurred to parties who constitute themselves the 
sole depositees of their floating cash, we may safely, 
say has exceeded all the losses which have resulted, 
from the failure of iftay bank formed on joint stock 
principles. That such companies must at no distant 
period supplant all private bankers cannot be 



doubted. ' A*bank Whose aeeounts arei capable of 
eramination, and whoas partners, in the persons ef 
diareholders, $te ntunerous and knosni, must be . 
superior in safe^ to the oeneern of a private bank 
whoee partners are unknown to the world (thon^ 
revealed, we belie?e, to some office at Somerset 
House), and whos^ accounts, whether his partners 
be known or not, are certainly unknown and sub- 
jected to no sonitiny but his own. We do not 
affirm absolute saiety as the result of jcini stock 
principles; such a blessing does not attach to any 
^commercial undertaking, but we confidently nssort, 
and notwithstanding recent disdpsnres, that a much 
greater degree of safely to customers is certain under 
a joint stock system than in a private bank.- It is 
not so long ago that the astounding revelation was 
made that a private bank in London, supposed to 
be a company, o6nsisted of one pereon only, and on 
his deceabe it was discovered that it had been 
insolvent many years, and that amongst the means 
which fiad been resorted to for plundering the 
customers, was a gigantic soap aeheme, which, when 
ftiling, was to be saved, as to the consequent losses 
by fitting out privateers in the then war. Thit* 
nature of the speculations in this cfse attract atten- 
tion ; but they are no worse in character, so &r as 
the customers and their fbnds axe eoneemed, then 
many speculations on nie otocK and bnare ifikcbange 
of the present day. Speculation first, ^en Ibsa, alid 
then recklessness, are three steps leading to the 
usual results. Failure may be said to be equally 
possible, both as to companies and partnerships ; 
and this is a hc% but the great difference between 
the fidlure of a private bank, and the suspensicm ot 
a jomt stock bank, is that the private bank failure 
results from the certain ftilure and insolvency of its 
partners; the fidlure must result fW>m that If they 
are solvent they can go on, and need not faiL In a 
suspension of a joint stock concern, faUure is\not 
a necessary consequence ; the company, consisting of 
their shareholders may be, and generslly is, fhlly 
solvent, and the securi^ to the customer iamaniftstly 
infinitely greater than .to the mined depositor in a 
private bank. A joint stock customer* may imme- 
diately after iU suspension, sell his debt for a con- 
siderable per centage— its mirket value— if he do 
not choose to wait the winding-up. Who,4mttiie 
veriest ^>eculator on 'Change would dream of 
buying the debt of a customer in a private bankmpt 
bank? This shews at once the wide diffierence 
between the two systems. We think, at no ^stsnt 
interval, the world ot banking customers will look 
back with astonishment at the time when its Ibre* 
fiithers trusted their floating capitals in the hands of 
unknown persons as bankers. 
These observations, which could be straq^theiied 
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by ihm eipexieooe of many both in town and oonntryi 
and eapedally by the solicitort in those qnarterif are 
■ufficient to shew that, with the increase of banks 
and their customers, a great deal of law is stirred 
and made matter of frequent applicalion. In the 
old days of priyate banks, it was to their interest to 
smothef all litigation calling attention to any dif. 
foenccs between themseWes and their costomers. 
This, however, cannot be to any great extent the 
case with the new banking oompanies. Either the 
cnstomer is right, and is settled with instanter, jv 
if there be reasonable doubt, it is considered propir 
that the point should for fiitore guidance be settled 
by judicial decision. Again, the collateral rightg 
which arise between the holders snd transferers of 
cheqnesi are more than ev^ the subject of applica- 
tion to solicitors, and the necessity foir promptly 
advising their clients upon their position, and how 
the matter should be dealt with and settled, becomes 
very evident. 

On the adveni of Mr. Orant*s book, we were 
struck with its opportune appearance; but yet we 
considered that there were works existiug on the 
subject, and especially devoted thereto. Butter* 
worth's Catalogue was resorted to (we believe the 
general catalogues of all our law booksellers are 
alike), and tibere we found, under the head of 
^^Ba^dng,** only three- names, "iJeandy, OUbart, 
and Quin.** The first name was worth the reference, 
as a specimen of index making, Mr. Dearsly spears 
to be the author of but one work on the ** Drainage *• 
Act What that had to do with banking we could 
not tell, until a friend enlightened us by observing 
that there were **' banks " in draining, as well as in 
Lombard-street. So much for the index " Banking T' 
Mr. Gilbert's work is really on the history and 
principles of banking, and first published in 1886. . Mr. 
Quin's book, published in 1833,- is on the trad«^ of 
banking in England, with a summary of the then 
law i^Uting to bankers. There was, therefore, an 
evident gap hi our libraries, which might be con- 
veniently filled by a work devoted to every day 
wants upon the present actual law of banker and 
customer. Mr. Grant informs us in his pre&ce, that 
his work is an endeavour to compile the law relating 
to the busmess of banking, as gathered as well from 
statates as from the decisions at common law, in 
equity, and in bankruptcy. That a work on such 
a plan if properly executed seemed to be wantii^, 
ai^d the author trusts that his attempu to supfdy 
the void will prove acceptable td the'class of persons 
ibr whose benefit it is designed— the professional 
advisers of the great banking interest of thu countiy. 
That his first duty has been to aun solely and 
entirely to the exclusion of all other purposes at 
practical utUity ; accordingly "he has, he says, care* 



iblly excluded all attempts at scientific disquisition, 
and his endeavour has been not to speculate 
how the law might be improved, nor to lay down 
what it ought to be, but what Uu; ao that ever^^ 
one, whether concerned for a person qurying on the 
business of banking solely, or in a common law 
partnership, whether a shareholder or director in a 
banking partnership, or in a joint stock company, 
maj find the law clearly, accurately, and usefully 
stated. Mr. Grant is slready fitvourably known as 
an author by his ** Treatise on Corporationa,'* and 
we think that he will have added to his literary 
reputation by the present work. From the perusal 
we have been able -to make, we think, he is a safe 
writer, and that a proposition toxoid in his book may 
be tnisted, when reliance is desired to be placed on 
the instant upon his law; 'and, that his propositions 
will he fi>und supported by the cases he refers to. 
This is a great matter when reference is hastily made 
to the book either before a client, or upon temporary 
absence fi>r the purpose of consultmg its pages. We 
will not ^weary the reader with copying the table of 
contents whidi is of the natural divisions mto which 
the law relating to bankers and customers fidls. 
Thereis alsoausefiil chapter, bemg a summary of the 
law of savings banks so fiff as relates to banking. 
There is, too, a good index; and lastly^ the workis 
in a portable shape, which is a convenience where a 
. book worth carrying is desired as a " vade Meeiim.*' 



Williams on Plbadxhq. 
Am iniroduetiom to the Pri»dple» and Practice of 
Pleading m Of otZ Actiont ia Ae Superior Conrts if 
Law at Weetmuuter; embracing an outUne ^ 
the wk6e proceedings ta oa ac(i(m-a<«/atr, together 
with the Begnla Oeneraiee qf Practice and Plea^ 
dingofHiL and 7Viii.,1863, Aftcl^ 1864, and 
Mich. 1866, By Watkin Wiluamb, of the 
Inner Temple, Barrister-at-Law. London: 
Butterworths. 
Wb never have felt so much difficulty as we 
experience in endeavouring to state the scope and 
aim of the present work, which arises chiefly flrom 
a doubt whether this is a mere introductory portion 
of a larger work; or whether it is a substantive part 
of a work embracing the present sulijeet-matter, 
und something moie hereafter to be produced as a 
second volume. The author states in one part of 
the ** advertisement*' prefixed to the work, that it 
is a treatise on the entire sulfject of Pleading both, 
the Principles and the Practice. In a subsequent 
part it is said tiiat *' the present volume, embracing 
the introductory division of tiio work, is ofiered to 
the student in a distinct form, and ean^>Ute in ite^f,^ 
It appears that the remaining portion is to be issued 



^34 



THE LAW CHRONICLE. 



[Jak. 1, 1857. 



speedily. Perhaps the reader will best anderBtand 
the aim and object of the work, by a short state- 
ment of the several chapters and their titles. 
Chapter 1, treats of the origin of the Superior 
Courts and their Ancient Jurisdiction ; chapter 2, 
of the Ancient Modes of Procedure ; chapter S, of 
the Progress from the Ancient to the Modem 
Jurisdiction and Procedure of the Courts ; chapter 
4, of the Superior Courts of Law — their Modem 
Jurisdiction and Procedure ; chapter 5, of Procedure 
by action, embracing Real Actions, Mixed Actions, 
and Personal Actions ; chapter 6, of the Commence- 
ment of the Actions by Writ of Summons, including 
replevins ; chapter 7, of the Pleadings in General, 
being a short account of the different kinds of 
Pleadings and their incidents ; chapter 8, of Moderii 
Pleadings, composing the Declaration and its inci- 
dents; also particulars of Demand; chapter 9, 
also of Modem Pleadings, including Pleas and their 
incidents and particulars of defence; chapter 10, 
also of Modern Pleadings, including Replication and 
New Assignment, and their incidents ; chapter 11, of 
the Issues and the tribunals by which they are de- 
cided ; chapter 12, of the Proceedings upon trial by 
Jury, with the various incidents arising thereout; 
chapter 13, of the Proceedings to Judgment, in- 
cluding motions for New Trials, &c., and the dif- 
ferent kinds of Judgment ; chapter 14, of the Pro- 
.ceedings in the nature of Appeal, including Pro- 
ceedmgs on error in I^w or In Fact ; chapter lo, 
of Execution by jL fa. Elegit ca, 8a,, &c. ; also 
Outlawry, Specific delivery of Chattels; chapter 

16, of Arrest on Mesne Process and Bail ; chapter 

17, of Costs, including the right to or deprivation 
of Costs under the various Acts of ParUament; 
chapter 18, contains the Rules of Practice of Hil. 
Term, 1863 ; chapter 19, the Pleading Rules of 
Trinity Term, 1868. 

. It will be seen from the foregoing statement that 
the work embraces very many matters, some of 
them, perhaps, not strictly fidling within the proper 
range of a treatise on Pleading, but cerUinly con- 
nected therewith, and at all events we think the 
reader will not be disposed to quarrel with Mr. 
WilliiMns for having furnished him with such 
additional information. Of course, among so many 
topics, it must happen thai many are very cursorily 
noticed, and perhaps occasionally the reader .will 
be disappointed on this account, but we gather 
from the frequent references to " Part U** that the 
reader will hereafter get the more detailed, and, 
we presume, practical matters. 

An extract from the work wiU enable the reader 
to judge how far Mr. Williams's first volume (for 
such we suppose we must call it, though it does hot 
purport so to be) is one likely to be serviceable, 



and, for such purpose, we have made a selection 
from chapter 9, treating of '* Modem Pleading,** 
comprising pleas, demurrers, and particulars of 
defence. Respecting pleas, the author says : 

" When the declaratiou has been delivered, the 
defendant has to consider his answer, and for this 
purpose he has in general eight days. However, 
he is not obliged to do so in that time, unless the, 
plaintiff has given him notice to plead 

^The defendant's answer to the suit must be 
either a plea or a demurrer. Strictly speaking, 
perhaps a demurrer ought not to be called an answer, 
for it amounts rather to an assertion that there 
is nothing to answer. 

^^ Pleas dilatory and in (ar.^Pleas are divided 
into two classes, differing widely and essentially from 
each other, namely, into pleas dUatory and pleae in 
bar^ or according the language of the civil Imw, 
exeepUonesautperpettuBetperemptoriesoMt Ismporoiiea' 
et dilatorxa sunt. 

^^ Dilatory pleas' — Dilatory pleas are such as are 
founded upon some preliminary objection to the 
cause being entertained. They do not answer the 
declaration. And it will be seen firom their Tery 
nature they must be pleaded in the first instance, 
if at all, and they are waived by any answer to the 
declaration. 

" TVo Ji««t/a — Tit ute jansotction — jn aoatement.' — 
They are of two kinds ; first, pleas denying that the 
court lias Jurisdiction to entertain the suit, these 
are eallcd pleas to the Jurisdiction ;^9econdlyj pleas in 
abatement, which disclose some ground for abating 
or quashing the writ and declaration without making 
any answer to the cause of action. The general 
ground of these pleas is either the non-joinder of 
parties who should have been joined in the suit as 
co-plaintiffs or co-defendants, or the mis-joinder of 
others who ought not to have been made parties 
(see Part 2, ' Parties to actions;* also the admirsible 
introduction to Lush's Practice upon this subject, 
which in fact may be said to be the only complete 
treatise on the subject). 

^^ Death of parties abatement qf action — Suggesdan 
on the roll.— It may here be mentioned that formerly 
if the plaintiff or defendant in the action died 
pending the proceedings, the action abated. This 
rule was, however, repealed by section 186 of the 
Common Law Procedure Act, 1852 ; and by seets. 
187, 188, a mode of prooeedmg by an entiy on the 
proceedings of a suggestion of the death Inay be nude 
in the case of the death of a plaintiff, by his legal 
representative, and in case of the death of the 
defendant, by the plaintiff. A similar snggestion 
is to be made, also, in the case of the death of one 
or more of several plaintiffs or defendants (see 
2 Wms. Saunders, 74 k). If the death takes place 
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before or duriDg the timis of pleading and before the 
trial, the tuggestion may be made a part of the 
declaration or .other pleading, or may be delivered 
separately, and it may be pleaded to and imne joined 
thereon and tried with the other issues, if any, or 
by itself. 

" In case the death should take place after verdict 
and before judgment, judgment may be signed at 
any time within two terms after the verdict without, 
creating, error in the proceedings (Common Law 
Procedure Act, 1852, s. 189 ; 17 Oar. U. c. 8, a. 1). 

^^ Marriige, geetion 141. — So, again, by section 
141, in the case of the marriage of a woman plaintiff, 
or defendant, the action is not to abate, but may -go 
on to judgment; and in. case the woman was 
plaintiff her husband may inue execution, and if 
she were defendant, execution may issue against her 
alone, or her husband, may be made a party to the 
record by a suggestion or writ of revivor, and 
execution issue accordingly. 

** Bantrupicy section 142.— It is also enacted by 
aeetion 142 of the same statute that the bankruptcy 
or insolvency of the plaintiff in any action which 
the assignees might maintain for the benefit of the 
creditoni shall not be. pleaded in bar unless the 
aaaignees shaU decline to continue and give security 
for eosu, upon a judge's order to be obtained for 
thai purpose, within Such reasonable tbn« ^ the 
judge may order. 

" Pleas to the jurisdiction and in abatement have 
always been regarded with disfavour; and for this 
reason, four days only are allowed for pleading 
them ; the latter must also be verified by affidavit. 
If either of these points are disregarded, the plea 
will be a nullity (Branden v. Payne, 1 T. R. 680 ; 
LoveU V. Walker, 9 M. and W. 299). 

" A plea to the jurisdiction must be pleaded in 
person ; soj also, must a plea of defendant's cover- 
ture and non-joinder of her husband ; infancy, also, 
when pleaded in abatement, must, be pleaded by 
guardian (when infancy and coverture may be pleaded 
in har^ see p. 125,^ 

" Claims of cognizance. — Analogous to the plea to 
of the jiu-isdlction is the claim of cognizance^ made 
sometimes by an inferior Court of Record^ having the 
franchise to entertain pleas in such case. This claim 
is made by the court having such franchise, but it is 
generally maditf atthe instigation of the defendant. ' 
The Universities of Oxford and Cambridge enjoy 
this privilege in the case of personal actions against 
the scholars and privileged persons of the univesity 
(3 Bl. Comm. 83, 298 ; 1 Ld. Raym. 342 ; Lit. Rep. 
304 ; 10 Mod. 126 ; 2 Ld. Raym. 836 ; Thornton v. 
Ford, 15 East, 634). . 

'^Application to strUfe out or amend count^^Pka 
in bar and demurrer. — ^If the defendant can dispute 



the jurisdiction nor plead in abatement, or if he has 
done so unsiiccessfolly, or the objection raised by 
the plea in abatement has been removed by amend- 
ment (see p. 95 ; also part 2, ' Amendment in Case 
of Misjoinder, Noi\joinder.* &c)., he must tlien 
apply himself to the declaration. In the first place, 
if the declaration or any count of it is fhuned irre- 
gularly, of in such a manner as to prejudice and 
embarass the defendant in answering it, or if the 
particuhirs delivered with it are insufficient, the 
defendant should apply to a judge at chambers, or 
in very important cases to the court, to have the 
objecUon removed. In case there is no objec- 
tion of this kind, or it has been removed, the 
defendant must then either plead in bar or demur. 
A plea in bar is one that sets up an answer to the 
cause of action alleged * in the declaration. A 
demurrer is a denial that the declaration, admitting 
it to be true, discloses any cause of action at all. 

" Plea Ml bar and demurrer, — Every count of the 
declaration must be regarded for the purposes of 
pleading as' i| complete declaration in itself, and 
each one must be completely answered. The defen- 
dant may plead to* some and demur to others, and 
if he has the same defence to plead to several 
counts, he may, when it wiU not produce confusion 
and iembarrassment, plead to them jointly. 

"It is sometimes a matter requiring great judg- 
ment and discretion to determine whether the 
defbndant should plead or demur to a count; for 
tbe demurrer, whilst it denies the validity of the 
count,' does not dispute the truth of the &cts. It is 
laid down' as a general rule by Lord Coke (see 
Brahmah v. Roberts, 1 Bing. N. C. 483, judgment 
of Tindal, C. J)., that one should never rely upon a 
point of law when the facto are in his favour. How- 
ever, by leave of the court or judge, the defendant 
may plead and demur together to the same count, 
and this leave will generally be granted when the 
justice' of the case requires it (a^ to what pleas- may 
be pleaded together, and as to obtaining leave to 
plead several matters, see Part 2. * Pleodiug several 
Matters).* 

\^ Pleas m oar, /atir HjkZv.— Pleas in bar areof 
four '' kinds : traverses, pleas i> confession and 
avoidance, picas in estoppel, and pleas of defence 
upon equitable grounds (this division is perhaps not 
strictly logical, as some of the pleas of equitable 
defence will be found to fall occasionally under the 
other heads as well. However, these pleas form 
practically so entirely different a class of defences 
from the others in substance as well as in pleading, 
that it has been thought best arbitrarily to adopt 
this classification for convenience sake). 

"1« A traverse-^Divisible into two classes, — A 
traverse is a denial of the truth of the count either 
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In part or entirely. In order to oonetitnte a good 
plea it must deny some fiict material to the caose 
of aetion. . All trarenet operate as a denial that 
the alleged canse of action erer existed. They are 
divisible into two dasses. 

'*a. Fleas that deny the original right of the 
plaintiff and the obligation or dnty of the defendant 
which forms the basis c^the canse ofaction^ in other 
words, pleas that deny some ftct (where the defen- 
dant disputes the obligation^ even assuming the 
fiiets stated to be true, he then ifamirf to the count 
See ^ Demnrrer,' p. 128), upon which is founded 
the original obligation of the defendant to do or 
abstain from doing that for the neglect or commis- 
sion of which the action has been brought. For 
example, first, in nctioAs ex delicto as in an action 
for obstructing the plaintiff's right of way, or for 
obstrucdng an ancient light or other easement, a 
denial of the righf; or for an u^ary to plaintiff's 
goods, a denial that A^ are the plaintiff's property; 
or for dander of the plaintiff in his profesBion, a 
denial of his being in such profesnon ; and^ 
secondly, in actions ex eontraetUj a denial that it was 
erer agreed as alleged ; or that the defendant was 
erer indebted as allied ; or a denial ofper/ormanee 
of » condition precedent by the plaintiff, or the 
denial of the happening of any condition precedent 
as alleged in the count (see p. 133, * Pleas aUeging 
nb Notice of Action,' &c). 

^^h. Fleas that deny tho ufraetfioft of-Oie ri|^ht 
or the breach of duty or obligation on the part of 
the defendant, for example, first, in actions ex delicto^ 
such as the shore cases, a denial that the defendant 
obstrueted the way or the light, or a denial that he 
used the slanderous words alleged, or that he used 
them in the sense imputed, or again, a denial that 
he, in fiust, ii^jured the goods. And, secondly, in 
actions ex coafrocfii, a denial of the breach by the 
defendant 

''The general rule is, thai a trayerse should be 
in terms of the allegation, oouTerting the proposition 
into a negative ; for example, that the defendaiU had 
not due notice of dishonour of the eaid bUl ae oUeged^ 
or that OU piaintiff ie not executor at alleged.; or 
where it is a denial of the performance of some 
conditioB preeedent not expreedg set out in the 
eonnt, but contained only in the allegation of the 
perfbrmanc^ of conditions precedent generally, in 
such case the plea must specify the condition pre- 
cedent and traverse it (section 67 of the Conmion 
Law Procedure Act, 1862, authorising the averment 
of performamee of conditions precedent generally, 
does not extend to the averment of the happening 
of all events that are conditions precedent, according 
to Maule, J. (case at chambers, M.S.S). Where, 
tiiereibre, the hiq[ipening of events are thus generally 



averred, as is very much the practice, the defendant 
may apply to have the declaration made more 
explidt, in order that he may the more easily 
traverse the fact he desires to dispute)." 

On the whole, we can say that the work, so fiur as 
it goes, is done in a creditable manner, and though 
lacking that practical minntie, which, it is to be 
presumed, are reserved for the subsequent portions, 
will be found very useful to students, fbr whose 
reading it is, we learn flrom the '^ advertisement," 
duefly intended ; and, indeed, we know no work 
which furnishes in such a compendioos fonn, so 
excellent a d^etch of common law pnu^tieey and 
pleading, and it is the more useful for bringing 
down the law to the latest period of time, for we 
have noticed that the statutes of tiie last i 
are introduced in their appropriate plaoes. 



BiGO'B PaRUAMXNTART PBOOXKDDrOS. 

Minutee of ProeeetSnge in ParBamem retpoetmg 
PubUe and PrioaU BiUt, Cbsnattlsss, jv., 19 jr. 
20 Ftc., Seuion 1866; wiA Sununarg LUi of 
PMic StatuUe and General Index. Edited by 
Jamks Biqg. London: Bigg, Parliament- 
street 

Tnis is a work oontdning in a small 

hffge quantitv of matter resj^ecting 



undectm (bofli publie and pnvale/'of theTaryament 
in the last sesdon. If any of our readers should 
desire to know the history of eaoh measure during 
its progress through the legislature, he will here 
find the details flrom the very first introdoetion to 
the last proceeding, which turns a '^ bill '* into an 
H act " of the imperial Parliament Independently 
of tiiis statisticd infbrmation, there is a radier 
pungent introduction respecting the unsatlsfiirt ory 
method (or rather want of method) of preparing and 
passing bills and acts ot Parliament, fimn whieh 
probably we shall, on another oecadon, fiixnidi an 
extract The next artide in the book is called a 
List of the Public Statutes of last Sesdon with 
Notes, but is, in Act, a very usefU summary ef 
th^ir providonSb The vdnme is fbmished with- a 
most complete index, such a one as every woik 
should be fhfnished with* 



ARTICLED GLEBES IN THE COUNTT 

COURTS. 

Q^ol. 3, pp. 412, 418). 



TO TBM ABTZCLBD fn.wwtw^ oi* TBM UHITBD 
KOfODOBC. 

GsMTLBimr,— Most of you, no doubt, are vmn 
that some few months ago several artided deiks 
actuated by a dedre to raise the duuraeter of thdr 
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profestion, and to secare for you and themselves 
greater facilities for acquiring a practical knowledge 
of an important branch thereof, united together to 
endeavonr to obtain, for clerks of three years standing 
under articles, the privilege of appearing as advocates 
in the ooonty courts, and that in furtherance of this 
otgeet a committee was formed, who as a prelimi- 
nary step issued an address, which appeared in the 
Law Timu and Law Chromiglb, setting forth the 
movement and requesting co-operation therein. As 
the orighiators and principal conductors of the move- 
ment, we fed it only right, on being now compelled 
to retire from its fhrther prosecution, to state the 
caoses that have led to this result, and in so doing 
to reccHcd our sense of the fatal Indifference mani- 
fested by you' as a body to so desirable an oppor- 
tunity of procuring the valuable privilege for which 
the movement was made. 

Soon after the appearance of the address to which 
we have referred, numerous offers of assistance 
were received from articled clerks residing in all 
parts of the kingdom, and the encouragement they 
bdd oat to the final snocess of our efforts, was 
highly satiafiustory, and such as realised our most 
aangnine anticipations; indeed, it is worthy of 
BoCiee that out of the' whole number of articled 
derin eommunioaled with, but a very limited 
numbev eapmu i w d UmW ii«fif awl of th« movement. 
fiepEea detailing the plan of w oridng were promptly 
fonrardbd to each correspondent, and in some cases 
foxma of petitions were also supplied, but, out of the 
many who had been so plentiful in their assurances 
of aapport, very fbw, we regret to state, ever after* 
wvrda deemed it necessary to interest themselves 
Ihrtl^er in the matter, but so far forgot themselves 
9B entirely to lose sight of their promises of r^&i^tance 
once voluntarily given. Looking therefcie at 
thia nnfhir reqmtal of our endeayonrst and the 
wpgmxtait apathy with which th^ subject was 
i^egmrded by you, and considering also that our 
eliance of success alone, and unsupported was quite 
liopeless, we felt, after vainly waiting two or three 
months lor the promised succour, that no other 
alternative remained, but to abandon the movement. 
Another circumstance we may mention, which m 
contributed to the fidlure of our 
and that was the premature and ill-advised 
eruption by means of the motion made for this 
priril^ge through Mr. Hadfield in the House of 
Commona last session, when, as the sul^tct had 
not been properly brought under the notice of thei 
eo>antfy member* (which was part of Our plan to 
•eoomplish), they did not support it when introduced, 
and it was, of cforse, rcgeeted. 

Tim d^ causa^ however, of tiie fidlure of the 
nuyvemtfBt feala with yon as a body, and those of 



you in particular, who at first offered assistance, but 
afterwards unfairly withheld it; had our efforts 
been properly backed, even by those only who 
promised to aid us, we unhesitatingly say that in 
spite of every obstade they would have been 
crowned with success. 

In thus ascribing the failure of our project to what, 
we conceive to be its true grounds, we desire to add 
that, as no exertion was spared by us to bring about 
Ibr the movement a favourable issue, we can in all 
fairness claim an entire exculpation from the causes 
which led to ito defeat; and we here b^ most 
emphatically to protest against the apathy and 
indifl^rence with which it has been regarded by yon 
as a body, and more particularly against thf conduct 
of those of you who did not scruple, by unmanly 
silence, to evade promises once entered into. We 
feel convinced that the privilege sought for, was one 
not only to be desired as an improvement to the 
articled derk in his legal education, but that its 
adoption would have materially contributed to 'raise 
his professional status. 

We are, Gendemen, 

Your fiuthfid servants, 

W. Hehbt Ranblu. 

J. Brouobtoh Edob. 

ThOS. W. ROOBB8. 

2Srd Deoember, 1856. 
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Ko. 132.— Coiueal to Marriage by TrusUet. 

A tiestator by his will gave and bequeathed to two 
trustees, A. and B., considerable personal estate, 
upon trust for his son Robert W. in manner therein 
mentioned, and to be transferred to him as soon as 
convenient after his marriage, provided such mar- 
riage had the consent in writing under the hand and 
seal of his said trustees or the survivor of them ; it 
being expressly stat^ in the will, that in case the 
said Robert W. married without such consent, the 
property should go to certain other persons thei^ein 
named. B. akme proved the wiU, and acted ioUly in 
the execution of the trusts of such will. Shortly 
after the testator's death, Robert entered into a 
treaty of marriage with H. M. Both trustees 
approved of the marriage, but A., fearing that in 
case he gave his uritten consent, such would thereby 
revive hisofllce of trustee, declined to give the 
consent A week before the marriage Robert wrote 
to B., the acting trustee, to send the written consent 
of himself and his co-trustee. B. wrote back saying 
that A. was then>ih>m home, but, on his return, 
would see him and endeavour to procure his consent 
V But yon know (said B. in his note) you have my 
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consent to the msrriage, and I beg to congratnlate 
yoUf** &e. Snba^qaently to .the marriage B., 
declined to "transfer'* the property, on the ground 
that the marriage was contracted without their 
(t)ie trustees*) consent in writing under their hand 
and eeal^ as required by the will. Robert, considers 
the leUer of amsent a sufficient consent, but the 
trustees are '^ advised ^ differently. 

Under the above circumstances, • the mooter 
would be glad of an opinion on the sulject. 

AUQUXS. 

No. 183.— ^ticf£emsfr ^ving Credit-^CcnditwnM of 
Sale—Aeaent of vendor thereto, 

A. employs B. (an auctioneer) to sell a quantity of 
timber ; one of the conditions of sale is to the effect, 
that "two months' credit will be given, upon 
approved security." C. becomes the purchaser, 
and pays a deposit upon such purchase. Previously 
to the expiration of the two months, C. is declared 
bankrupt, and the auctioneer accepts | payment of 
five shillings in the pound (being Uie dividend 
declared) in Aill for the purchase of timber, which 
A. decline^ to accept, stating as his reason that he 
did not corieur in the conditions ofiale. The mooter 
wishes to know whether this is a sufficient excuse^ 
or whether A., by employing B., is bound by his 
acts. Perhaps some correspondent will advance an 
opinion. Aliquis. 

No. 134.— TTiK— jDsvtM of Mirtgaged Estates 

A., being seised of mortgaged hereditaments, 
made his will, dated January, 1847, In Ihe following 
manner : " I leave to my wife Mary all my real, 
personal, relativ^^ and all and every other kind of pro- 
perty, whatsoever, out of which she my wife Mary will 
allow and pay to B., during his lifetime, the sum of 
£16 per annum, and to C, the ium of £6 per 
annum during her lifetune." After A.'s decease 
his widow married again, and, together with her 
hysband, transferred, or assumed to transfer, a 
certain mortgage debt for £700 (formerly belonging 
to A)., and the hereditaments upon which the 
same was secured to D. 

The mooter will be glad of an opinion as to* 
whether the legal estate in the proper^ passed by 
the will to A.'s widow, or whether it is vested in 
his heir-at-law. T. J. P. 

No. 185.— Safe— " ixpenses of Surrender''^ f^. 

A. B. contracts in writing to sell C. D. a piece 
of land, parcel of a customary or copyhold manor, 
at a certain price, and to. pay " the expenses of the 
surrender or conve^fonce of the piece of land" to C. 
D. Property in Uie manor is transferred by svr- 
render and admission. 



Does, therefore, the expression above set out, 
include the cost of the adojission of the said C. D., 
or merely the cost of the preparation and execution 
of the surrender to him. W. IL & 



THE MONTH'S SUMMARY. 

Transfer of land widunit expense— ^^ Like a hale 
of ^oiMif."— Though the commision '^for the cheap 
and easy transfer of landed property " has not 
yet made any report, it is strongly rumoured that 
it has fixed upon a wheme to be embodied in a 
legislative measure in the forthcoming session. 
J^ow is the tinie for the profession to unite for the 
proper defeilce of their interesU,- and we trust they 
will not allow themselves to be any longer deluded 
by the so-called firiendly suggestions of pretended 
friends in the press— men who, being mere amateur 
lawyers, have no interest in the profession beyond 
what they can make out of. it by pretending to b« 
its " organ " and at the same time betraying it finr 
the smiles of any "learned Lord " who has eon- 
descended to admit the editor to his presence for a 
few minutes. 

Exercise of ordinary power of sak and exe^ange 
fty a trustee oppwnied Ay the 0»^* #y vkameeri/.^ 
In the Juriit (vol. ii^ N. S., pt 2, pp. 601—^03), the 
question is considered whether, where an estate ha a 
been vested in a trustee, not upon an absolute trust for 
sale, but with an authority to sell such ai is given by 
the ordinary power of sale and exchange, thM power 
can be exercised by a trustee appointed by the 
Court of Chancery. The writer concludes (admitting 
that there is doubt) that such a power con be Exer- 
cised by such a trustee ; it being such a power as 
the court itsdf would exercise (Brown v. Paull, 16 
Jur. 707). The conclusion does not apply to the 
case of a power to revoke uses, such as in Newman 
V. Warner (1 Sim. N. S. 457). 

Meeting of Parliament. — ^Parliament is appointed 
to meet on the third of February next " for the 
dispatch of public business." 

Recorder of London. — Mr. Russell Gumey, ** the 
late Common Seijieant)," has been appointed to the 
vacant office (ante^ p. xxii) of Recorder of the City 
of London. 

New testamentary courf.— According to Lord 
Brougham the government will not supi^ort the 
bill of Sir Utiroy Kelly, but will propose a plan of 
their own '* of a much less extensive and efficacious 
kind." 

Conduct money paid with suttpouui, — ^The reader 
will note the novel point tliat conduct money paid 
on a subpoena to a witness may be recovered bsck 
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where the attendance becomes unneceseaiy (lee p. 

Bo^ol BrUiak JBaidL— We have noticed (p. 218) 
the deciaion of Y. C. Kindenlej in the notoriona 
eaae of the Bojal British Bank, to the effect that 
the assets were to be handed oyer to the official 
Msignee in bankmptcy, and we now add that this 
d e cision lias been confirmed hj the Lords Justices 
(28 Law Tim. Rep. 179). 

Writ amended wUhout aUering teste.— Thb little 
praetieal point,, one of some importance, is stated 
jNMf, p. 226. 

C/amukment — Dwidenda of savinff* hank anrniUp^ 
cannot be garnished at common law (see p. 226)* 

Autre foU acquit^ is not a good plea nnless the 
par^ has been in peril on the first indictment (see 
p. 229). 

Pflrtiamentarjf electUme — Receipt by poetnutster of 
duplicate notice of objection to a yote, prior to 
the appointed time, is sufficient (see p. 222). 

New cmuUy court rules. — ^These are now out and 
come into operation on the 1st of January instant. 
They are verj long and the changes made by them, 
in the course of practice yery great. The former 
rules, with a small exception, are abrogated, so 
that the new rules form a complete body of practice. 

Coroner acting ae attorney on proeecution. — ^At the 
last winter tmmmo At Osrfbrd* a<t attAm«^ wbn was the 
coroner who had held an inquest on the case, acted 
as the attorney for the prosecution, and under 
7 & 8 IHc c 92, became liable to a fine of £60, 
which, howeyer, the court mitigated to 40s., as 
the prosecution had been yery properly conducted 
(re Dn^per, 19th December, 1866). 

Ineoiaeni lately abroatl. — We direct attention to 
the dedsbn (p. 229) that a person who has, within 
six months, returned ftom abroad cannot petition 
ibr protection. 

ChU wider winding-^ act not a ^f>eciaUy debt^ eyen 
thopgh made to liquidste the debts of a company 
Ibrmed by deed (re Robinson, 28* Law Tun. Rep. 
167 ; poit, p. 227). 

Ineohenti right to am cfter idtitfaetion of debta 
alAauii^ no revesting order (yol. ii, pp. 267, 878 ; 
ante^ p. 127).-^The case of Wearing y. Ellis (2 
Chnm. pp. 267, 268) has been affirmed on appeal, 
so that anhisojyent who has satisfied his creditors, 
may maintain a suit for recoyery of his proper^ 
against a stranger (qumre, against the assignees) 
without a reyesting order (2 Jur. N. S. 1149). 
This seems to dispose of the case of Bradbury y. 
Brooke' (ante^ p. 127), though it was hot noticed in 
the argument or judgment. 

Attorney tafdng security for costs,— -For once a 
court of equity has upheld a security giyen by a 



client to his attorney for undeliyered costs (Blagroye 
y. Rottth, 28 Law Tim. Rep. 111). 

Attomey^s bitt^ payment,— -We direct attention to 
the case of exparte Hemning (p. 226), deciding 
against taxation of a solicitor's bill of costs after 
deliyery of an account current and payment oyer to 
the client of the balance. 

Attorney purehasing from cUenti the transaction 
will be set aside, unless the client had other profes- 
sional assistance (Barnard y. Hunter, 28 Law Tim« 
Tun. Rep. 166 ; see also 1 Law Chron. 89; 2 Id. 
49, 246). 

Attorney's biU taxed by cestui que trust; after pay- 
ment by trustees, there must be pressure in oyer- 
chaige amounting to firaud (re Dickson, p. 219). 

Attorney's biU not taxed after tweioe-monthi, without 
special circumstances, although an action had been 
brought to recoyer the amount (Cowdell y. Keale, 
28 Law Tim. Rep. 173). 

Estate taken by trustees on devise to ihem and Aeit 
A«tr/v.— The case of Poad y. Watson (2 Jur. N. B. 
1136), upon the^aboye subject, deseryes notice, 
it being held that the fee was not cut down, although 
the limitation after a trust estate for the benefit of 
a married woman was followed by a gift to the 
use of the heirs of her body. A similar decision 
has been giyen by 'Y. 0. Stuart in Creeton y. 
Creetbn, 28 Law Tun. Rep. 171. 

Solicitor using official assignee's name vithout aulko^ 
rity — Recouping, assignee. -- A teost important dedaiott 
has been made by Sir J. Stuart, V. C, against 
solicitors making them liable to repay to an official 
assignee the amount of the costs of a suit in which 
the latter's name was used without his express 
authority, and the costs of which he had been 
obliged to pay (re Marly and Hawkesford, 20th . 
December, 1866). 

Registration of partnerships, — It appears that in the 
next session of Farliament an effort is to be made 
to haye an act passed to compel the registradon of 
partnerships, so that tbe names of the actual 
partners may be known. 

Removal of the courts of law from Westminster.'^ 
A deputation from the Incorporated Law Society' 
lately waited upon tbe Chief Commissioner if 
Publie Works, relatiye to the remoyfd of the 
courts of law from Westminster, and the erection 
of new courts in the neighbourhood of the Inns of 
Court, but nothing was accomplished beyond a 
recommendation that the judges, or the Attorney- 
General, should be asked to take up the matter. 

Agent contracting for foreign /jriacfHil. — The 
Jurtst (yol. 2, K. S. pp. 618—616) haa a yery useftd 
article on this subject, in reference to the case of 
Green y. Hopke (18 C. B. 649 ; 2 Jur. N. S. 1049 ; 
and Cooke y. Wilson^ 2 Jur. 1094 : see our articles 



240 



THE LAW CHRONICLE. 



CJan. 1, 1857. 



in 1 Chron, 214—228, 894—6 ; 2 Id. 297, 886, 887, 
874), and the condasion dedaeed firom these cases 
is that an agent entering into a contract for and on 
behalf of a foreign principal, is , not by any mle of 
law made necessarily personally liable npon inch 
contract. The question wtU be — ^first, did the agent 
enter into the contract in his own name, so that 
he might haye been treated as the contriscting 
party ? Secondly, if he did, and if the principal was 
disclosed, was Uie credit given to the pxineipal or 
to the agent? And these are questions of ikct. 
It should be observed, that the decision of the 
leading cases of Thompson ▼. Devenport, Paterson 
▼. Gandasequi, and Addison v. Grandaseqoi, have 
been in no way shaken. 

Commiinon respecting civil and criminal business of 
superior courts. — An event of no slight practical 
importance, which, if followed np in a fitting spirit, 
may exercise a great inflnenee on the profession and 
its Aiture interests. 

We allude to the fact that a royal commission, 
consisting of the Lord Chief Justice, Lord Wensley- 
dale, Mr. Baron Alderson, Mr. Justice Cresswell, 
the Solicitor-Greneral, Sir Frederick Thesiger, and 
Mr. Horatio Waddington (Under-Secretary of State) 
has been appointed to inquire into the present 
arrangements for transacting the dvil and criminal 
business of the superior courts of law at. West- 
minster, and into the manner and times of hoiaiag 
the oircuits, and partieulMl/ whetner the number 
of the common law judges can be reduced without 
detriment to the public service. 

Cross-examination of witnesses. — As so many of 
our readers are interested, from practising in the 
county courts, in knowing how to cross-examine 
witnesses, we give the following pithy rules, ex- 
tracted from Mr. Cole's Work on ijjectment : 

1. Consider well whether it would not be more 
prudent to comment' on the defects and omissions 
of your adversary's case, rather than ran the risk 
of a croGs-examination and re-examination, which 
may supply or explain them ; 2. Never attempt to 
prove by your adversary's witness what you are 
prepared to prove by your own, espedidly if you 
have only one witness to speak to the point; 8. 
Never ask a question without having a good reason 
to assign for asking it ; 4. Never haxard a critical 
question without having a good ground to believe 
that th6 answer must be in your &vour ; 6. Proceed 
guardedly and by degrees; be perfect master of 
yourself; never appear surprised or dissatisfied; 
keep your countenance on the most trying occasions ; 
remember there is always the chance of war ; 6. 
Never appear to treat s witness roughly, rudely, or 
with ii^ustice; If you attempt it, every hearer 
(including the jury) feels offended in the person 



of the witness ; you make yoor woHc more difBcnlt ; 
the witness shuts himself up, and considen you as 
hiB enemy and stands upon his defence. For want 
of a due observance of some or one of the above 
rules it firequentiy happens that a cross^examinatioii 
does more harm than good to the party on whoae 
behalf it is had. 

Law ilmsadsieia SDcw^y.— This society is as aetzve 
as ever, and as busy-boynish and noxious as herelo- 
fi>re — being attended by, a number of ^^ brieflesa,** 
who, having no interest in the real welfare of the' 
profession, are ever ready to prevent, as much aa 
possible, their more fortunate and more gifted pro- 
fessional brethren from making a livelihood ft^om 
their professkmal a;vocalions— in which they are 
assisted, not only by the ordinary press, but even 
by some, if not all, of the professional press. 

Intestates persoual estate (ante, p. 178) — Oretna 
Green Marriages (aate, p. 178).— The act of last 
session, cap. 94, ^'for the uniform administration 
of intestates' estates," come^to operation on the 
1st. of the present month, Janfiary. By this aet 
the spedal customs concerning the distribution of 
personal estates of intestates in the City of London, 
m the province of lork, and in certain other 
places, are to cease, and the distribution to be as 
if sucn custom had never existed (antCy p. 178^. 
On the same da^, also, the new msnisge law will 
come into operation, by which all irregular mar- 
riages contUBcted in Scotland are to be void, unleaa 
one of die imrutm luid 11% ed Oicre mr twenty-one days 
next preceeding such marriage. This effectuaUy 
abolisnes tiie ancient privilege of Gretna-Green, 
so long the opprobium of our law (ante^ p. 178). 



Prbtemded SoLiciroRS. — Henrr Zachaiiab 
Jervis (describing himself as a solicitor) was charged 
before Mr. BinAam with obtaining money under 
fiJse pretences from Charles Wright. Jervis bad 
undertaken to take Wright through the Insolvent 
Debtor's Court for a certain sum. He had received 
at various times money, in return for which he 
had done nothing ; and Wright, ftiling the protection 
of that court, h£l been imprisoned fourteen days for 
debt. The accused told the nuuiistrate that he 
(Spooner) was prepared to obtahi Wright's protec- 
tion, if complainant would accompany him to the 
court. The magistrate said, then there was an end 
of the charsre, and dismissed the ease. Had any 
opportunity oeen i^rded for the obvionsljr proper 
inquirv, it woul^have been found thit Jervis could 
not obtain the protection promised, as he is not a 
certificated attorney— a Ikct which we have ascer- 
tained beyond question by inquiry at the Law 
Institution. • This party has been since bronght 
before a magistrate, and three cases were marently 
sustsaned a^dnst him, but the masistrate aqjonmea 
the matter for a week with an mtunatioki that he 
would not proceed ftirther if the accused performed 
his contract with the parties. Really the only 
important point should be, was the accused a solicitor 
or not? 



FsB. 2, 1866.] 



THE LAW CHRONICLE. 



241 



REAL PROPERTY LAW. 
(CoiUifiti€</ froim p. 168.) 



AJ&BMaJdtm undet StatuU of Uwet (eondaded) — Ltffol 
Incapaeiijf — SiaiuUi relating to aHemation — AUma' 
tion kjf Wiil—PueaU^ Curtety^ and Dawtr. 

Sxo. n. AusNATiOM UHDEB Statutx 6v Uas0 
{CimclMded). 

Par^iadaar tataU and remainder in qninging uae, — 
There may be a partiealmr estate and a remainder in 
a springing uae ; the ktter may take efiect, though 
the former ihoidd have fiuled to talDe effect ; but if 
the partieolar estate onee yest, the remainder can 
onlj take effect like any other remainder (pL 186). 

Effect of Jme on springing icm.— rA fine by the 
owner of the foe^ with five years' npn-daim after 
right aoeroed, baned springing v^^e (pL 187). 

Sbo. nL LsoAL IiicAPAorrT--STA-nm8 
RsLATmo TO Aluskaxiom. 

Treamm and murder, — ^Persona sentenced for trea- 
.aon or murder are incapable of aliening real estate 
«s 4roih the time of the crime, as against the 
Sorereign or the lord (pi. 189; Doe v. Pritchard, 
6Bani.snaAclbl.766; 16 Jar. 617; 20 Law Tim. 
Rep. 148.) 

Aiieii.— The Crown is entitled to lands purchased 
by ah alien ; but his oonTeyshce is good ezcer^ as 
against the Soyereign (pi. 192; 1 Chron. 289). 

AliMir^Ju»9odB purchased by an alien belong to 
'the Crown upon office found, and ho act of the alien 
can defeat this right (pi. 192, Dart, p. 11, 8rd edit. ^ 
Dnmdnc^l t. Dumoncel, IS Ir. £q. Rep. 99). 

AHen — EqnitMe estate-^Produce pf-SaU o/landa. . 
— Th6 Crown's right extends, it is said, to land 
Tested hi trustees fiur an alien, but not to his share 
Of the produce of a sale of lands (Dart, p. 11, 8rd 
<^t. ; De Houimelm ▼. Sheldon, 4 MyL and Cr. 
626; 8 Jar. 69). 

In/Snti deods.-^kkj eonyeyahiN beneficial to an 
infimt, or which, if adult, he might be compelled to 
make, is not yoid, and probably is not eyen yoidaUe 
(pl.l»8-9) 

KarB.-^t!he safer proponGoh is that an ^infimt 
(except nnder the custom of gayelkind and certain 
Btatotes) can execute no conyeyance which' will bind 
elthet hlmstif when he comes of age, or his heirs in 
fn the eyeiit 6t his dying, either under age, or of ftdl 
age, but without haying confirmed the. transaction. 
sopposmg ii to be capable of confirmation (Datt, p. 2, 
8rd edit ; 4 Bac. Abr. 860). 

InfiuU-^Power of attomeg — CoUateral power-^An 
infimt cannot appoint an attorney to execute a deed 



for him (pi. 201), but he may conyey under a poifer 
sunply coUateral (1 Sog. Pow: 211, 7th edit.). 

Chtardiani of infante — Leaea: — Guardians of 
in&nts may make leases of their lands to continue 
during their minorities (pi. 202) ; also, by 1 WilL 
4, c 66, s. 17, fiir si^ch terms as the Court of Chan- 
cery may direct Leases may also, under that act, 
be renewed. 

Lunatiee. — A conyeyance by an idiot or limatie, 
known to be such, is yoid ; but if not so known, and 
the parties cannot be restored to their former state, 
it seems that it would be binding (2 Sugd. Pow. 179, 
7th edit; Molton y. Canroux, 2 Exch. R. 487; 
Beayahy. McDonnell, 10 Id, 184 ; Selby y. Jackson, 
6 Beay. 192). A contract fox sale before lunacy 
may be carried out (1 Will. 4, c. 66, s. 27). A sale 
may be ordered of an undiyided share in land, or 
for building purposes (16 &17 Vict c 70, ss. 124, 
126). 

Lunatiee—Leaeee. — ^Ihe committees of lunadcs 
may grant leases on behalf of the lunatics, and may 
eyen tell or mortgsge by direciion of the Lord 
d^anceOcor to pay debu, Sec. (pL 202, 208 ; 1 WilL 
4, c 66). 

Hwlband and w{fe-^Pwrckaeee inter se. — ^A wife 
cannot purchase from her husband, except through 
the interyention of a third person (pi. 211). 

Coment to Conveganee — Tnutees, ditelaimer.—'No 
person can, by a conyeyance,* haye an estate cast on 
him in invitum; trustees, when nominated without 
consent, usually disclaim, espedaUy where the estate 
was deyised to them (pi. 21§ ; Key, Cony. 118 ; 16 
Jur. 1080 ; Hayes Elem. Cony. 628, nou). 

Convegances to corporatione — Mortmain. — ^A license 
from the CzDwn, or an Act of Parliament, is required 
, to enable a corporation to purchase and hold lands 
(pl.214> 

Qmveganees to charitable uaee.-^Bj the 9 Geo. 2, 
c. 86, gifts to charitable uses must be by deed 
inrolled within six months after execution; and 
if not for fhll consideration, the donor must sur- 
viye Ibr twelye months (pL 216; 16 Jur. 1120; 
18 Id. 687 ; 2 Chron. 169, 286— 289). 

Croum lande.—Bj the 10 Geo. 4, c. 60, and 2 
WilL 4, c 1, the CommissionerB of Woods, &c.; tanj 
lease the Crown lands for thirty-onie, and in certain 
cases eyen for ninetyriiine, years, and may also sell 
and exchange them (except the royal forests and 
parks). The copsent of , the treasury, except where 
under £100, is required, and the deed is to be 
inrolled. 

Chargee of eeeleaiaetical heneJieee,-~'Ali charges 
upon ecdesiasticsl benefiices Ire yoid : which includes 
a warrant of attorney, haying in yiew a sequestration 
of the benefice (Burt. pL 219 and note ; Shaw y 
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Pritchard, 10 Bam. and Or. 241 ; see, folly, 1 L^w 
Chron. 209—214 ; also pp. 273, 380). 

Voluntary conveyances— Purchasers and creditors. 
—By 13 Eliz. e. 6, conveyances of real*and personal 
proper^ made for delaying creditors are, as against 
suph persons, void, nnless the conveyance be " upon 
g3od consideration and bon&Jide.^\ By 27 Eliz. c. 4, 
all inch conveyances of real estate made to defraud 
subsequent piurchasers are void as against them, if 
they purchased for '* money or other good con- 
sideration** (pi. 221—224). The ''good" considera- 
tion, to support a conveyance, must be either 
pecuniary (or valuable), or that* of a then intended 
marriage : one made for ^' natural love and affection** 
is voluntary (pi. 223 ; 2 Chron. p. 309). 

Notice of voluntary Conveyance.-rA conveyance 
void under the latter act is so even against a pur- 
chsJBcr having notice of it (pi. 225; 2 Chron. 405). 

NoTK. As to conveyances by a debtor for the 
benefit of his creditors, being voluntary and revocable, 
see 1 Law Chron. p. 167—170, 304 ; 3 Id. 38—40. 

Usury. — The statutes relating to the rate of 
interest have been repealed. and now a person may 
take any rate of interest, even though he has the 
security of real estate (1 Chron. 150, 201, 212, 448; 
2 Id. 279, 283, 371). 

AnnuUies^Inrolment.— The previous statutes for 
the inrolment of annuities have been repealed, but 
all annuities, except by marriage settlement, re- 
quire to be registered to affect the lands (1 Chrbn. 
p. 429). 

Registry of deeds.^-Jn Middlesex and Yorkshire, 
all deeds relating to lands are void against subsequent 
purchasers or mortgagees for value and without 
notice, if not duly registered before the registration 
of such subsequent deeds (pi. 235 ; 1 Chron. 19 — 21, 
429—434). 

Bankruptcy.-^On « trader's bankruptcy {sm also 
insolvency) all his real estate vests in his assignees, 
by virtue of their appointment (which should be 
registered where registration of deeds is requisite), 
without any conveyance : all bondjide conveyances 
by such trader, prior to the filing of the petition for 
ail judication, are valid, notwithstanding any prior act 
pf bankruptcy, of which thp purchaser had not 
notice (1 Chron. 261, 262; 12 k 13 Vic. c. 106, ss. 
183,142). 

Crown c/e&to.— Formerly a puchaser of real pro- 
perty firom an accountant to the Crown was never 
safe until a quietus was entered, and this is still so 
as to old liabilities; but since ihe 2 Vict c. 11, the 
obligation, &c., must be registered (1 Chron. 11). 



Sec. IV. Of Alixnatiqn by Wnx 
(pi. 254—299). 
AU property devisable.— By the 1 Vict. c. ' 



,8.3, 



all real and personal estate (including all contingent 
executory ^and future^terests) which any person is 
entitled to at the time of his death (though acquired 
after the making of the will) may be devised by wHK 
executed in tiie presence of two witnesses. The . 
testator must be twenty-one years old (2 Chron. 
pp.9, 10). 

Disposition of property^and re-purchase^ ^., not 
revocation.— The disposition of any subject-matter 
devised by a will always defeated the will ; and till 
the new act, a conveyance of the property defeated 
the will, though^the entire use upon the conveyance 
resulted to the testator, or he re-purchased the 
property, so as to become possessed of the very 
same esUte ; but by sec. 23 of the 1 Vic c. 26 a will 
operates on such , real or personal estate as the 
testator has at the time of his death ; and by see. 24; 
the will speaks as if executed immediately before 
the death of the testatorXsee 2 Chron. 161, 162). 

Codicil, *■ '. republication . by — Supplying defective 
execution of will. — ^A codici), duly|executed,|alUiongii 
only relating to personal estate, amounted to a re- 
publication of a will so as to pass future acquired 
real estote (pi. 274;'. 14 Jur. Dig. 144; 7 Id. 264 ; 

1 Law Chron. 204; ante, p. 220). And in some 
cases the codicil ^may supply the want of a formal 
execution of the will (pi. 274, note ; Utterton v. 
Bobbins, l^Ad. and El. 423). 

Lapsed gifts pass to residuary devisee. — ^Formerly 
lapsed gifts went to the te8tator*s heir, and not to 
the residuary devisee, though now^the contrary is 
the case ;.Ybut where^the lapse is of a residuary gift 
the heir still takes (pi. 279 ; 1 Vic. c. 26, s. 25). 

Note. As to the death of a child or other issue, of 
a testator before the latter TOt causing a lapae, see 

2 Chron. p. 28. 

Statute of uses as to d«rt#e».— Whether or not the 
statute of uses is applicable to uses declared by will 
(a doubtftil point), as the hitention of the testator 
appearing in his will is the rule of its operation, 
where the language manifests an intention to vest 
the legal estate, the eifectTwill correspond to that 
purpose (pi. 280, 281; Hayes, Convey. 61, 4th 
edit). 

Executory devises— No trustee interposed. — By will, 
future and contingent estates^ odled executory 
devises, may be created, even^byX^^i^^^ S^i ^ ^-« 
without the interposition of a third person (pi. 282). 

Devise to a person withoufjany" words of Umiiaiwn. 
—Though formerly otherwise, it is now enacted that 
a devise to A., simply will pass the whole estate of 
the testator, unless a contrary intention be manifest 
(pL 284 ; 1 Vic. c. 26, s. 28). 

Devise to trustees and survivor. — ^A devise to two 
trustees and the heirs of the survivorXwhich, thoush 
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very improper, !• not aneommon) makes them joint 
tentnta in fee (pi. 298). 

tkmtea to tniMieu^FBe or UmiUd estaU [ante, 
p. 289]. — ^Where a deviae it to tmstees for purposes 
of an unlimited natore, they take a fee simple^ 
otherwise, if a less estate will suffice, though the 
testator expressly Ihnit a fee simple (jfi. 292—4 ; 
Poad v. Wilson, 2 Jur. 1186 ; Oreaton ▼. Creaton, 
28 Law Tim. Rep. 171). 

899. y. Of DflflOBHT, CUBTIST, AND DOWSB. 

(pL 801-^62). 

Stock or root of dieiceii/.— Formerly the ancestoi, 
in order to beqfDme the stock or root of descent, must 
have had a seisin either in law or in deed (pi.. 801 — 
807), hut this is no longer required ;\he descent is to 
be traced from the purchaser, who is the most 
remote ancestor, who had the land otherwise than 
by descent (8 & 4 WiU. 4, c. 106, s. 2). 

Son» Aeuv.— To freehold lands the eldest son 
alone succeeds ; in gaTelkind lands, all the sons 
inherit; in borough English lands, the youngest 
son only (pi. 808, 818, 814). 
» Chiidren bom before marriage. — Children bom 
before the marriage of^ their parents cannot inherit 
lands in England, though they may of the country 
where born, and though foreign marriages are 
recognised in England (pi. 809 ; Doe v. Yardell, 6 
Bam. and Cr. 488; 4 Jur. 1076; 9 Bli..N. S. 82). 

Coparceners '—Daughters.'^ In default of sons 
and their issue, all the daughters mherit together 
(pL 816). lliey are called coparceners; they 
make but one heir; they haye unity of title, but 
no benefit of surviyorship ; they may agree to make 
partition, or one may compel the others to do so ; a 
deedis required, except for copyholds, and there is 
now no condition of re-entiy as formerly (pL 817 — 
819). 

PlarenU inherUmg.^-Tbough formerly otherwise, 
parents may succeed on the death of a child without 
lineal heirs (pi. 821 ; 8 & 4 Will. 4, c. 106, s. 6 ; 
2 Chion. p. 10). 

lfa{^Mood— Though formerly otherwise (pL 822), 
rektions of the half blood may inherit, but they are 
postponed to any relation in the same degree of the 
whole blood and his issue, where the common 
ancestor is a male ; diey take, next after the common 
ancestor where such common ancestor is a female 
(8&4WilL4, c. 106,s. 9).> 

Father'g mother before mo(iler.— If all the lineal 
ancestors be dead, the lineal heir of the father's 
mother is preferred to that^ of the mother of the 
porehaser (pL 824; 8 & 4 Will. 4, c. 106, s. 7). 

Mother of mom remote ancestor takes before mother 
of less remote oneestor.— Cfofirming Blackstone*s 
▼iew (2 Com. 888), by s. 8 of the 8 & 4 Will. 4, c. 



106, the lineal heir of the fiither*s father's mother 
takes priority \)yer the heirs of the father's niother 
(pi. 824 ). 

Boftanf.— A. bastard cannot inherit, nor hSkve any 
but lineal heirs (pi. 828). 

Attainder no interruption in dlMccnf.— Thougn 
fbrmerly otherwise^ now an attainder for treason or 
murder does not (after the conyict's death) preyent 
a descent being traced through such convict (pi. 829 ; 
8 & 4 WilL 4, c IO6, s. 70). 

Descents through aUens, — A natural bom subject 
may trace his descent through alien ancestors, but 
the claimant must haye been in existence at the 
death of him to irhom he makes himself heir. 
Qudsre^ the eflect of the new rules of descent on this 
(pi. 881). 

Use limited to grantor.-^Though formerly other- 
wise (pL 884), now a conyeyanee by A. to B. in fee, 
to the use of A. in fee, makes A. apurchaser (3 & 4 
wilL 4, c. 106, s. 8). 

Descent formerljf considered preferable to purchase. 
— The common law neyer construed that to be a 
purchase which it was possible to tonsider as a 
descent, or a continuance of the old ownership 
(pi. 885), but the inheritance act has altered this 
role (8 & 4 WiU. 4, c. 106, ss. 8, 4). 

Devise to heir,— Therefore, on a deyise in fee to 
the deyis6r*s heir, the latter took as heir and not as 
devisee ; now he takes as devisee and not by descent 
(pi. 886 ; 8 & 4 Will. 4, c. 106, ss. 8, 4). 

Curtesy.— A husband^ is entitled for hfe to all the 
wife's lands of inheritance (if there were seisin), if 
they have any child (pi. 848). 

Dower. — ^A wife married prior to 1888, is entitled 
for life to one-third of the lands of inheritance of 
which her husband was seised in deed or in law, at 
any time during the marriage. Since that act, the 
disposition by the husband alone of the lands will 
defbat the dower of a wife married subsequently 
(3 & 4 Will. 4, c. 106 ; pi. 849). 

Doioer and eurtesy-^oint tenancy. — ^There is no 
dower or curtesy of a joint tenancy (pi. 8o3). 
. Dower and curtesy — Remainder or reversion, — 
There is no dower or curtesy of a remainder or 
reversion expectant on a life estate, &c. (pi. 854). 

Dower and curtesy — Shifting uses and executory 
devises. — ^Where the wife or husband has an estate 
in fee subject to be divested by a shifting use, or 
executory devise, curtesy and dower may be claimed 
notwithstanding the happening of the event divesting 
the fee : but this is not so where the estate cannot 
go to the issue as heirs, or is disposed of by virtue 
of a power (pi. 855 ; Buekworth v. Thirkell, 8 Bos., 
and P. 652, note ; Moody v. King, 2 Bing. 447 ; 
Ray V. Fung, 5 Bam. and Aid. 561 ; Barker t. 
Barker, 2 Sim. 249). 
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Curtesy and dower out of equUdbk estates, — A 
husband is entitled to curtesy out of ftn equitable 
estate, and so ii a wife, married since 1838, to dower 
(8 & 4 WiU. 4, c. 106, s. 2). 

Jointure at law,^l£ before nuuriage, lands be 
conveyed so as to give the wife a legal estate for her 
life at least, and to be ei\joyed immediately after 
her husband's death, she is barred of dower, unless 
eyicted (pi. 868—861). 



APPEALS TO THE LOBDS. 



INSIQNIFIGANCB OF THB LORD CHANCELLOR. 

In the preface to the new edition of the ^^ Liyes of 
the Lord Chancellors,** &c., Lord Campbell &Tour8 
his readiers with his yiews (or rather with a repeti- 
tion) on the subject of the appellate jurisdiction 
of the Lords, and as incidental thereto of the 
Chancellorship, which, according to this authority 
(somewhat in the position of the fox giving judg- 
ment tfi re the Grapes), is an office &st coming to 
^* insignificance and contempt,** and not enabling 
the holder ^'to ke^p a carriage and exercise hospi- 
tality.** We should like to know who are the 
people who have had most hand in bringing about 
this state of things, and who are they who are now 
endeavonring to accomplish the same result with 
the practitioners of the law. Are they not— Lord 
Campbell and his reforming friends — men who, 
having already made their fortunes by their profes- 
sion, are now making a merit of their exertions to 
prevent their successors doing the same, and are 
constantly holding up to reprobation those yery 
practices by which thoy attained their positions, 
and without which they would still be plain 
"John** or " Henry?" And, m this course, 
they are aided by such publications as the Law 
Review^ the Law Ttmet, Sec., which^ not being 
edited by practising lawyers, have not that in- 
terest in tbe profession which can entitle them to 
be considered as faithful exponents of its welfare. 
Till our legal periodicals are conducted by working 
lawyers, it is in vain to expect any real advocacy 
of their true interests. To return to Lord Campbell 
and his remarks : — 

^*Becent events have been still more unfortunate 
for the office of Lord Chancellor as connected with 
tfae appellate jurisdiction of the House of Lords. 
Without the slightest blame being imputable to the 
present excellent holder of the Great Seal, the judg- 
ments of the House of Lords in his time bad not 
given entire satisfiiction to the bar or to the public, 
and some change in the tribunal became necessary. 
The creation of a peerage for life was very inconsi- 
derately resorted to. ^ H6c fonte derivata eiades^J* 



The Lords, in the exercise of their undoubted priri- 
leges, having judicially determined that a peer for 
life cannot as such sit in Parliament, a committee 
was appointed to consider what was fit to be done 
for improving the appellate jurisdiction of the House. 
This was eagerly embraced as an opportunity to 
bring forward charges which, though most offensive 
to former holders of the Great Seal, and, generally 
speaking, quite unfounded, were listened to without 
the smallest check by the committee. In conse- 
quence, a sudden belief arose in the pubHe mind 
that the appellate jurisdiction of the House of Lords, 
which for centuries had conmianded more respect 
than the jurisdiction of any other tribunal in the 
kingdom, was usurped, and was liable to every 
charge which can be made against forensic proceed- 
ings except that of pecuniary corruption. Some 
new measure was necessary to satisfy the nation; 
and, instead of recurring to expedients which might 
have been rendered effective by their own authority, 
the Lords, following the unlucky advice of their 
leaders on both sides, preferred a scheme for which 
the sanction of the two Houses aa well as of the 
Crown was necessary— via., having a certain number 
of salaried peers for life, witii the tide of 'Deputy 
speakers,* to assist the Lord Chancellor. The bill 
for this purpose being thrown out by the House of 
Commons, in what a state is the Lord Chancellor 
for the time being now left? * Single - seated 
justice,' which was applauded in the time of Lord 
Hardwicke and Lord Eldon, will no longer be 
endured, nor the eftvuum imperinm of the Lord 
Chancellor and a retired Common -law Judge, 
however distinguished. The probable experiment 
will now be a Judicial Committee, consisting of 
peers, and of judges and privy councillors, summoned 
to advise the House. There the Chancellor will 
have no official ascendency, and a Vice-Chancellor 
or a Puisne Judge may be selected to declare the 
judgment of this tribunal according to the applauded 
practice in the Judicial Committee of the Privy 
Council. 

««I care littie about the reduced salary of the 
Lord Chancellor, although it is not now sufficient 
to enable him to keep a carriage, and to exercise 
becoming hospitality, much less to make any 
provision for his fiunily. Against poverty a noble 
struggle may be Ynade ; but there seem to be causes 
in operation, which, in spite of the most eminent 
learning and ability, must speedily reduce the office 
to insignificance and contempt. This is a sad 
prospect for the Biographer of the Chancellors. 
***May I lie cold before that dreadftil day, 
Pressed with' a load of monumental day t* 

(^ > And yet (in the beautiftd language of my 
predecessor, Lord Chief Justice Crewe) time hath 
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hiB revolutionfl: there must be a period and an 
end to all temporal things— ^nu renim— an end of 
names and dignities, and whatever is terrene— for, 
where is Bohun ? Where is Mowbray ? Where is 
Mortimer? Kay, which is more and most of all, 
where is Plantageiiet ? They are entombed in the 
nnis and sepulchres of mortality!^— And why not 
the Marble Chair?'* 



CAKD. SHARPING IN A STEAM-BOAT. 

Bt the 5 €reo. 4, c. 83, s. 4, every person playing 
or betting at any game or pretended game of chance, 
at or with any table or instrument of gaming, in 
any street, road, highway, or other open or public 
place shall be deemed a rogue and vagabond (see 
Oke's Magist Form, 280, 2nd edit.). A conviction 
on this statute having been made at the Lambeth 
Police-office, an application relative thereto was 
made to Mr. Justice Coleridge, at chambers. 
Michael Grant, a *' card-sharper," was convicted as 
a rogue and vagabond, and sentenced to three 
months' imprisonment in the House of Correction at 
Wands^Ptrth, und^r the following circumstances : — 
A person named Mitchell was a passenger on board 
a river steamer, passing from the London to the 
Westminater bridges ; and during the passage from 
the former to the latter, the prisoner Grant, who 
was in the cabin, kept shuffling three cards i^)Qut, 
and won several wagers from those who undertook 
to pick out the court card from amongst them. Mr. 
Mitchell, while looking on, was induced to bet a 
sovereign with a bystander (and was strongly urged 
to do so by the prisoner) that he would select the 
court card from the three placed on the table before 
him, and he lost his money. Having been assured 
by the disinterested persons present that just as he 
made the bet the prisoner shifted the cards, and 
having no doubt also that the winner of the sove- 
reign was a confederate of his, Mr. Mitchell, on the 
boat reaching the Westminster-bridge, went on 
shore, took a constable on board, and gave Grant, 
who was still in the cabin, into custody. Tliese 
facts having been satisfactorily proved, Mr. Norton 
committed Grant, as a rogue and vagabond, to tliree 
months' hard labour at Wandsworth House of 
Correction. An application was subsequently made 
to Mr. Justice Wightman, at chambers, for a writ of 
certiorari, to bring up the conviction with a view of 
its being quashed on these grounds ; first, that the 
offence was not committed in tlic highway, inasmuch 
as it took place on the river Thames ; and secondly-, 
that cards were not instruments of gaming within 
the meaning of the statute. In compliance, however^ 
with the rule laid down by the judges, that no such 



writ shall issue without a previous summons to show 
cause, the committing magistrate beoame informed 
of this application, and the consequence was, that it 
was immediately set aside by the production of the 
Metropolitan Police Courts' Act, which contains a 
provision, that no conviction made before a' magis- 
trate of the police courts shall be removed by 
certiorari. This point settled, the prisoner, by 
counsel, next applied for a writ of habeas corpus^ and 
the proceedings, in this instance, came before Mr. 
Justice Coleridge, at chambers. The same grounds 
of objection were then taken, . with the suggestion 
added, that there was nothing upon the &ce of the 
conunitment to show that the transaction did not 
take place in a private ya^ht upon the river — a 
Situation which coujd not be held to be within the 
terms of the statute, in a highway. Mr. Justice 
Coleridge took time to consider, and subsequently 
he affirmed Mr. Norton's judgment, and sent back 
the prisoner to Wandsworth to undergo the 
remaining part of his sentence, his lordship having 
expressed his clear conviction that cards were 
instruments of gaming, and, it is to be presumed, 
being also satisfied that the offence was correctly 
described in the commitment, as having taken place 
in a highway within the meaning of the statute. 
This decision is of great importance, as the point has 
been three times under discussion before the judges. 
In one case, the oljection that cards were not 
instruments of gaming within the meaning of the 
statute was allowed, and the prisoner was discharged. 
A considerable degree of uncertainty has been since 
hanging over the subject of this offence, which 
appears to be increasing, and would probably 
increase still more if it went abroad that the act did 
not reach tliis dass of cases. As no fewer than 
three of the learned judges have now sustained the 
magistrate's conviction upon the point principally 
relied on — vi2., that cards were not instruments of 
gaming within the meaning of the statute — there can 
be no longer any reasonable doubt on the subject. 



THE LATE MASTER GOODRICH. 



On the 17th of December last, Mr. Goodrich, one of 
the IMasters of the Court of Queen's Bench, who 
had most honourably and faithfully served the 
public for upwards of forty years, died; and on 
mentioning the event in court, Lord Campbell 
observed that Mr. Goodrich was devoted to the 
discharge of his duties, which he performed most 
ably and most faithfully. The late Master was 
bom in the year 1779. When about twenty-one he 
became clerk to the late Mr. Bell of Gray's-inn 
(firm uUcrwards Bell and Bromley). In about 
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three or four years be became managing and confi- 
dential clerk, and had the entire conduct of the 
office until he left vuch employment. Mr. Bell 
many times wished to give him his articles, and 
promised him a partnership; but Mr. Bell being 
the town attorney of the late Earl Grey, and the 
Earl having promised Mr. Goodrich a public 
appointment, Mr. Goodrich declined Mr. BelPs 
proffered kindness. In 1815^ the late Mr. Thomas 
Le Blanc, the then Master of the Court of Queen's 
Bench, selected him from the attorneys and clerks 
attending before him, as best 'qualified to fill the 
office of Assistant-Master, which office he continued 
to fill until the 1st of January, 1838, when the 
offices were consolidated, and he was appointed by 
statute one of the Masters, an office whidi he filled 
with credit to himself and satis&ction to the public 
until the hour of his death, and thus yerifying Lord 
Campbell's remarks, in his '^ Lives of the Lord 
Chief Justices of England,'' " that there is no office, 
however great, that a man may not attain to by 
integrity, perseverance, and honest industry." Mr. 
Groodridi, for goodness of heart, kindness of disposi- 
tion, and urbanity of manner, was never exceeded 
by any man in any position of life. His reports to 
the court and judges were a model of conciseness 
and clearness of language. Li his private life he 
was a most generous and benevolent man. 



ON ADVOCACY. 



So much discussion has lately taken place, and is, 
indeed, continued to this day, on the subject of 
the position, rights, and duties of counsel, that we 
think our readers will not consider it misplaced if 
we put before them an epitome of some proceedings 
at the Juridical Society, upon the occasion of a 
paper '* on Advocacy " being read by Mr. W. T. S. 
Daniel. We should premise that this society is 
composed chiefly of members of the bar, and that 
some of the principal counsel belong to it, and take 
part in the proceedings. And, indeed, several 
of the judges are members, and by no means silent 
ones. As the society courts publicity, there can be 
little doubt that it has its "mission," and it is, 
therefore, desirable that its proceedings should be 
known to the. whole profession. It ought, however, 
to be stated, that the proceedings comprise the 
discussion of practical points of law, as well as the 
suggestion of reasonable reforms in the various 
branches of the law. To return, however, to Mr. 
Daniel, who commenced by remarking on the 
due administration of justice, which was not to be 
accomplished by any single iigenicy, but depended 
on a complication of agencies mutually dependent 



on each other, one of the most material counter- 
poises being the proper discharge of his duty by the 
advocate. That duty had been variously estimated 
by great thinkers. Swift looked on the whole class 
of advocates as a set of men bred up to prove that 
black was white, or white black, as their clients 
might desire. Mr. Macaulay, too, in his review of 
Mr. Montague, and vindication of Lord Bacon, has 
remarked that many wise and virtuous men had 
conformed themselves to the opinion that a man 
with a wig or gown upon him would do for a guinea 
that which he would not do for an empire when 
divested of them. On the other hand, Paley laid 
it down that there were falsehoods which were not 
lies, as in moral fables, in servants denying their 
masters, or in an advocate asserting the innocence 
of his client, because, as no confidence was reposed, 
none could be violated. Dr. Johnson, too, had, in 
his conversation with Boswell, maintained that 
the advocate violated no moral rule in defending a 
bad cause, as he was not to know that it was a bad 
one until the judge announced it to be so. The 
conduct of advocates in the time of Swift might have 
been such as to justify the satire which he had 
hurled at the profession; and perhaps similar 
conduct might be traced down to our own time, but 
still not so general as to justify the censure passed 
upon the profession by Mr. Macaulay. He would 
not defend his brethren on such specious arguments 
as .those advanced by Paley and Johnson. Having 
pointed out several cases in which difficulties might 
arise in the mind of an advocate as to whether the 
course he had to pursue coincided with strict ethics, 
he showed in each a justification of his doing so; 
and having adverted to the duty of an advocate, 
as laid down by Lord Brougham at the Queen's 
trial, he Justified the extravagance of his lordship's 
views by the importance and overwhelming interest 
of the occasion. To him it appeared that advocacy 
was based on these different wants experienced by 
the client : first, his ignorance of the law as appli- 
cable to his case ; secondly, his inabili^ to cope 
with his adversary ; and, thirdly, the want of power 
and influence over the judge to guard against his 
inadvertently mis-trying the case. Advocacy taking 
its origin in these negations, the advocate had not 
to inquire into the reality of what he was caOed on 
to advance, but might be satisfied if it were probable, 
and in the discharge of his functions he had a duty 
to perform both to his client and to the judge. 
Truthful as to facts, he should also faithfully, to the 
best of his ability, state the bearing of the law in 
relation to them, and thus clear the way to a fair 
judgment of the case at trial. He denied the right 
of an advocate to refuse a retainer, and pointed 
out the inconveniences wliich might arise fiiom the 
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practice, the most important being that the character 
of the advocate employed in a case would be a 
quasi evidence in the eyes of both the jadge and 
jury, either in support or in condemnatioa of 
it. He next considered if a barrister, being 
bound to accept the fee, was also bound to 
satisiy himself of the bond Jides of the case in 
which he was employed; and having decided the 
question in the negative, he pointed out the 
difference of practice in France, and quoted Dymond 
to show that at the American bar a barrister believed 
himself at liberty to adjudicate in the case entrusted 
to his management, ^nd either to reject or to accept 
its advocacy as he might please; and concluded 
by hoping that the privileges of the bar might 
nerer be regarded as a usurpation, and our existing 
legal institutions an irresponsible autocracy, pro- 
ducing no advantage to compensate for the evils of 
monopoly. 

Mr. Baron Bramwell said he was sure the society 
ought to be deeply obliged to Mr. Daniel for his « 
excellent paper, in the principles of which he had 
no doubt they all agreed, for they did not want 
much for the vindication of their profession from 
the charge of immorality. However high in litera- 
ture were the names of Swift, Macaulay, Paley, or 
Johnson, their opinions of the duties of an advocate 
were vulgar ones. They might test the question 
h posteriori. He had lately become a member of a 
body which for the last 800 years had been lauded 
for its integrity and every quality that can render a 
man respected. From what class of men was the 
bench, so honoured in this country, supplied? 
Was it not from the advocates who, from the 
character given of them by the authors referred to, 
were more likely to become proprietors of tickets 
of leave than just and conscientious judges? 
There was not, he thought, in existence, a more 
honourable set of men than was to be found at the 
bar of this country, and that high general character 
was an inducement to rogues to try and get in 
among them; but he had long entertained the 
opinion that it was not the bad conduct of the few 
who efo entered the profession that brought upon 
advocates the sneers to which they had been sub- 
jected, but that they arose out of a feeling of 
jealousy with which the superiority of the profession, 
in point of intelligence, inspired those who were not 
members of it. 

Mr. T. Chambers, M.P., remarked that all the 
objections raised against the morality of advocates 
rested on the assumption that there could be no 
good and valid argument brought forward in defence 
of that cause which might ultimately prove to be the 
wrong one. 

Mr. Wilcock, taking into consideration what 



would be the effect upon society if advocates 
were done away with, showed that they were a 
necessity of civilisation, as a body of men in whom 
both the public and the bench might place confi- 
dence. 

Mr. Fumivall considered the present mode of 
advocacy in England radically vicious, and main- 
tained that the due administration of justice would 
be promoted by its being done away with. 

Mr. Best thought the whole of die opprobrium 
heaped on the profession was to be attributed to the 
misconduct of a few particular barristers in par- 
ticular cases in identifying themselves with tiieir 
clients ; and, in reply to the objections of Mr. Fumi- 
▼all, remarked that advocates were on adjunct to 
civilisation for the last 3,000 years. 

The discussion was continued by Messrs. West- 
lake, Lewis, Prendergast, and Hislop Clarke, when 
the proceedings terminated with a vote of thanks 
to Mr. Daniel for his excellent paper. 

Whilst on this subject, it will not be out of place 
to draw attention to some remarks in a recent 
number of the Solicitors^ Journal — a publication 
lately established, as supposed, for the exclusive 
use and benefit of solicitors. We think our readers 
will not be a little surprised to find that that publi- 
cation is an open friend of the bar, and takes its 
part in the boldest manner. The occasion of doing 
this is somewhat singular — namely, when noticing 
the paper of Mr. Field, denouncing the whole bar, 
its privileges and emoluments. Now, Mr. Field is 
supposed to be the master-spirit which called 
the Solicitors^ Journal into existence, with the 
special view of opposing the Law Times^ on account 
of the latter being too friendly to the bar. We 
venture to say that the Law Times has never spoken 
out so strongly in &vour of the bar ; for whatever 
may be the private opinion of the editor, he is too 
** prudent" to give utterance to it in his paper. 
We hither admire the boldness and honesty of the 
editor of the new publication in promulgating his 
views, without troubling himself to look around to 
first ascertain whether they are likely to be accept- 
able to his patrons. The times are too deeply tainted 
with hypocrisy and meanness not to make it pleasant 
to see a littie plain speaking, especially from persons 
who may be supposed to be operated on by the 
fear of giving offence. The Solicitors^ Journal 
sayft: — 

*^ If Mr Field's suggestion were adopted, we fear 
that the evil would be considerably aggravated, and 
that the restraints which professional esprit de corps, 
and the personal influence of the judges, do certainly 
exercise over the bar, even under the present un- 
satisfactory system, would be greatly weakened. 
If the whole of the arrangements of the profession 
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were regulated exclusiyely by the law of supply and 
demand — ^if every advocate and every solicitor made 
his own bargain on his own terms, and accustomed 
himself to look upon the other members of the 
profession simply in the light of rivals and competi- 
tors—the worst results would follow both to the 
public and to the profession. How far such cases 
are fair specimens of the behavioAir of American 
lawyers we cannot tell, but we have certainly seen 
reports of several cawes cH^es in the United States 
in which the advocate behaved in a manner which 
would make the hardiest Old Bailey practitioner 
stand aghast. In the monstrous cases of Colt and 
Ward the counsel were guilty of conduct for which, 
in England, they would in all probability have been 
disbarred; and, in estimating the effects of the 
American system, facts like these cannot be left 
entirely out of sight, however much and however 
justly we may be disposed to prabe American 
jurisprudence. No doubt much cant is talked about 
the distinction between trades and professions ; but, 
like most cants, it has a substratum of truth, which 
we take to be this — ^that the members of a profession 
ought to consider their occupation, not simply as a 
means of getting money, or as a stepping-stone to 
rank, but as a public service. We should rejoice to 
see every member of the legal profession — ^barrister 
or solicitor — look upon himself as being really and 
effectively what he b legally — an officer of the court, 
a minister of justice, and not a mere tradesman, 
selling his skill or his talents just as he might siell 
cotton or sugar. This conception of a lawyer^s 
position involves, of course, the principle that the pro- 
fession ought to be regularly governed and arranged 
according to the different ftmctions which its mem- 
bers have to discharge ; and we do not see our way 
to any arrangement which would fulfil the objects 
for which the profession exists without recognising 
the distinction between those who study law as a 
science, and those who are principally concerned in 
the practical applioition of its broad rules to the 
common affurb of life. What the profession ought 
to do, and what at present it entirely fails to do, is, 
to take care that no distinctions shall be permitted 
except those which are founded upon just and sub- 
stantial considerations. We should wish to see this 
defect remedied, not by destroymg the whole legal 
corporation, but by making it do its duty in* an 
efficient manner. We are convinced that, in some 
form or other, such a corporation must exist. We 
do not understand even Mr. Field to go so far as to 
propose that it shall be as much open to a man to 
set up as a lawyer as to open a grocer's shop ; if he 
does not go to his length, the only question between 
us is, whether the legal guild shall or shall not 
recognise in any way the difference in kind between 
different branches of legal labour. 



" With the other part of Mr. Field's Paper— that 
which refers to the mode of payment to both branches 
of the profession — we have a more entire sympathy. 
The subject is no doubt a difficult one ; payment 
by a conmiission on the transaction, and of costs 
out of pocket, is, we believe, the usual course in 
France, and would, we think, be infinitely preferable 
to the plan existing in England, of doing gratuitously 
what should be paid for, and of charging for what 
should be done gratmtously. We also agree to a 
great extent with Mr; Field's remarks on the bar 
etiquette of taking fees and not earning them ; but 
we think he rather overstates, and thereby seriously 
weakens his case, by saying that it is conduct for 
which an attorney would be struck off the rolls. 
Every solicitor is aware of the practice; and if he 
chooses to employ a man so much over-loaded with 
business that he dinnot get through his work, he 
runs the risk with his eyes open. There are, 
moreover, practical difficulties in the question, which 
Mr. Field overlooks. A man with a very moderate 
share of business has carefully written an opinion, 
advised on evidence, and read his brief in two cases. 
One is in the Queen's Bench, and one in the Ex- 
chequer; and, owing to one of the innumerable 
accidents which happen cveiy day, both, contrary to 
expectation, come on at the same moment. Is he 
to return his fees for one after doing the work for 
both? On curcuit the difficulty would be still 
greater. It is easy to put hard cases on both sides, 
but the practice is no doubt one which constantly 
gives rise to most dishonest conduct, and which 
most peremptorily requires reform. In the mean- 
time we would suggest to solicitors that the remedy 
is. to some extent in their own hands. They are 
under no obligation to g^ve briefs to those who will 
not or cannot rea4 them." 



PURCHASES BY SOLICITOES FROM 
CLIENTS. 



Solicitor acting /or aU parties, notice— DouhtJultiUe 
forced on purchaser [Spencer v. Topham, 2 Jur. 
N. S. p. 866]. 
We have before (vol. 1, p. 89, and vol. 2, pp. 49, 
245) referred to the decisions respecting gifts from 
clients to solicitors (and as to dealings between 
them, see Barnard v. Hunter,' p. 25&), and also 
incidentally to purchases by solicitors from their 
clients. We have now to draw attention to a late 
case upon the latter subject, which, though in 
part, only confirmatory of previous decisions, 
appears to us to carry the doctrine, so far as 
concerns parties claiming under solicitors, to a 
greater extent than is justifiable. We allude to the 
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ease of Spencer y. Topham (2 Jur. N. S. 865). 
Independently of the main question, two other 
points of considerable importance were raised — tIz., 
1. As to the effect, with respect to notice, of a 
purchaser employing the vendor as his solicitor; 
and, of course, Uie effect would be the same if the 
vendor had not been a solicitor, but had employed 
a solicitor who bad notice; 2. As to forcing on a 
purchaser a doubtful title, respecting which latter 
point we may observe that the courts are getting 
into a course of decision very unfiur to a purchaser. 
These latter points (as, indeed, the whole case) 
might have been inserted under our ordinary 
heading of *^ Vendors and Purchasers ;*' but, as 
presenting points of special interest to solicitors, 
we have preferred noticing them here in conjunction 
with the main subject The facts were as follows : 
^ — ^Thepropertybeing an estate called the "Putley," 
originally belonged to a Mr. Thomas Janus Bate, 
who sold the same in April, IS-iC, to his solicitor, 
Mr. Phillips. In May, 1848, Mr. .Moss Phillips 
re-sold it, at a greatly increased price, to the plain- 
tiff, Mr. Spencer, who mortgaged it to his co-plain- 
tiffs, Goodriche and Holyoake, bankers, all of 
whom, on the 16th of March, 1856, entered into a 
contract to sell it to the defendant, J. Topham. 
The defendant refused to complete the purchase, 
alleging that the sale by Bates to Phillips in April, 
1846, was liable to be impeached, as being a sale 
by a client to his solicitor, at considerable under- 
value, and that the present vendor, Mr. Spencer, 
had notice of this when he purchased from Mr. 
Phillips. The Master of the Rolls, however, upheld 
the purchase by the solicitor from his client, there 
having been no undue advantage taken of the client, 
and the solicitor having paid j£100 only less than 
the client could have obtained two years previously, 
though it was admitted that the solicitor, two years 
after his purchase, sold the propei*ty for double the 
amount which he had paid (Spencer v. Topham, 
2 Jur. N. S. 865). The Master of the Rolls laid 
down two propositions, which are of general applica- 
tion in simitar cases — viz., 1. Where a sale by a 
client to his solicitor is impeached, the onus lies 
upon the solicitor, and all persons claiming through 
hiiRy to show that the sale was as advantageous to 
the client as if the solicitor had used his utmost 
endeavours to sell the property to a stranger ; 2. 
Where a solicitor buys the property of his client, 
and, upon the re-sale of it, acts as tlie solicitor of 
the purchaser, the purchaser has notice of the defect, 
if any, in the title (see, also, Barnard v. Hunter, 5 
Week. Rep. 92 ; noticed suprh^ p. 2o5). In his 
judgment, the Master of the Rolls said, ^^ It is estab- 
lished by the evidence, that in September, 1814, 
these united properties might have been sold for 



the aggregate price of £1,920. The price given by 
Mr. Moss Phillips in April, 1846, was £1,820 ; it 
wa^, therefore, £100 less than Mr. Janus Bate 
might have obtained for the property in September, 
1844, and, I assume, £100 less than he might have 
obtained had he then put those properties up again 
to auction. There is nothing to show that either 
property had increased in value between 1844, and 
April, 1846, and I assume that the value remained 
the same. I have now, therefore, to consider 
whether on that account I ought, at the instance of 
Mr. Janus Bate, if he were now the plaintiff, to set 
aside the transaction. There is not only nothing 
to show that Mr. Janus Bate was not as fully aware 
of the value of the property as Mr. Moss Phillips, 
or any other persons could be ; but, on the contrary, 
the inference to be drawn from the whole of the' 
evidence is, that he was perfectly well acquainted 
with the whole matter, and had been so for yean, 
and fully capable of judging what was £>r his own 
advantage. Was a deduction of £100— that is, 
nearly £5 per cent. — from the price which might 
have been obtained on a sale by auction or by a ^ 
sale by private contract with a stranger, a reasonable 
amount, so that Mr. Janus Bate might well and 
advantageously agree to it? I think he might. 
Mr. Moss Phillips knew the title he would have, 
and obviously could not make any difficulty on 
that head, and by this means probably some ex- 
perise was avoided, which, without the purchaser 
knowing the title, might have been incurred either 
in making out the title as to points upon which a 
purchaser might insist, or by conditions of sale pre- 
cluding the necessity of making them out. In the 
next place, all delay was avoided. In' an ordinary 
case many months are often consumed before a sale 
is concluded and the piurchase -money received. 
By this arrangement with Mr. Moss Phillips, there- 
fore, the expenses of an auction, and the expense 
and delay of making out a title, were avoided, 
and the purchase-money ^as made immediately 
available. That it was applied in payment of a 
judgment debt, and that such judgment debt was 
vested in Mr. Moss Phillips, docs not, as I have 
already remarked, appear to me to be material. I 
do not think that the deduction of £100 in respect 
of the matters which I have mentioned was mi- 
rcasonable ; nor do I think that there is any ground 
for supposing that Mr. Janus Bate was not per- 
fectly aware of what he was doing at the time when 
he entered into the contract, or that he did not 
believe that he was pursuing a course which was 
to his own advantage. If Mr. Moss Phillips could 
have got a stranger to accept the title without 
investigation, and to pay the £1,820 at once, it 
appears to me, that, looking at the rest of the 
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evidence, that would have been the best course he 
could have adopted. It is true that two years after- 
wards, Mr. MosB Phillips sold the Putley estate 
to Mr. Spencer for £1,620; but in my opinion 
this is not sufficient to counterbalance the previous 
evidence. It is clear that Mr. Spencer was pre- 
pared to give a fancy price for the property, and 
that Mr. Moss Phillips very naturally took advan- 
tage of this, and obtained from him all that he 
possibly could. I see no reason for supposing that 
that price could have been obtained from any other 
person ; though it might well be that Mr. Moss 
Phillips, not wishing to part with the property, 
might have refused to sell it to any person at its 
ordinary market value; and in my opinion it is 
established that in 1846, no higher sum than £620 
could have been obtained. Upon the whole con- 
sideration of this part of the case I see no ground 
on which the court could set the sale from jVIr. Bate 
to Mr. Phillips aside, leaving out of consideration 
the length of time which has elapsed. It is con- 
tended, however, that this court will not force a 
doubtful title upon a purchaser; and that although, 
upon the evidence before me, the court would not 
invalidate the purchase by Mr. Moss Phillips, yet 
that the heir of Mr. Janus Bate will not be bound 
by the proceedings in this suit; and that he may 
possess or be able to obtain strong evidence, and ulti- 
mately succeed in avoiding the transaction. I 
cannot attend to this suggestion, but must deal with 
the facts as I find them proved in evidence before 
me. In every case of a sale some facts might 
possibly exist which, if proved, would induce this 
court to set it aside as fraudulent and void ; but if 
full scope were given to this suggestion, no good 
title could ever be made when one of the steps to 
the anteror title was a purchase by a solicitor from 
a client, unless the client or his proper represen- 
tative could be induced to join in the conveyance. 
I have a considerable mass of evidence on this 
subject. The nature and character of the transac- 
tion are, I think, fully proved, and I find myself 
compelled to come to this conclusion, that it cannot 
now be disturbed. In this respect, therefore, I 
think that a good title can be made. I am of opinion 
that a decree must be made for the specific per- 
formance of the contract, to the following effect : — 
Decree specific performance of the contract ; and the 
defendant admitting that a good title can be shown 
in all respects, except so fiir as regards the con- 
veyance of the 22nd of April, 1846, by Mr. Janus 
Bate to Mr. Moss Phillips, declare that a good 
title is shown to the hereditaments in question. 
A conveyance to be executed accordingly, with a 
reference to chambers to settle the conveyance in 
case parties differ. 



ARTICLED CLERKS IN THE COUNTY 
COURTS (ante, p. 236, 237). 



Sir, — As one of the articled clerks of the United 
Kingdom, accused by Messrs. Randies, Edge, and 
Rogers, in The Law Chronicle for last month, of 
^* unmanly silence,** ** unfairly withholding assist-^ 
ance,*' and sundry other little matters of that 
description, I trust you will favour my humble 
reply with the same publicity which yon have 
thought it right to give to their overwhelming burst 
of virtuous indignation. 

When the movement, in which the above-named 
gentlemen so kindly took the lead, was first set on 
foot, I was honoured with a form of petition to the 
House of Commons, and with a request to get a copy 
of the same as numerously signed as I could by the 
articled clerks of Hull and its neighbourhood. This 
was done, and the petition forwarded through the 
secretary of our local Law Debating Society to the 
patron of the society, Air. Warren, who was asked to 
present the petition to the House of Commons at the 
fitting time. This he himself was unable to do, 
but handed it (as he had been requested in that 
event) to one of the members for Hull, and from 
this gentleman (Mr. Digby Seymour) we* subse- 
quently received a notification that he had presented 
the petition in due- course. The result of this, and 
the other petitions to the same effect, was soon 
afterwards known on the rejection of Mr. Hadfield's 
motion, and was the result I predicted when under- 
taking to bring the matter before the articled clerks 
of my acquaintance. I supported the movement 
thus far, notwithstanding the fears I ezpresaed as to 
its feasibility, because it seemed only right that 
everything should be done to make the best use 
of the opportunity which then offered itself, for 
definitely ascertaining and jwssibly guiding the 
feeling of the Legislatiure on the subject. But> this 
having been ascertained, I at once declined, w^hen 
subsequently applied to, to take any further steps in 
what so clearly appeared a hopeless case ; and in 
reply to one of the promoters who made the applica- 
tion to me, I urged, so far as I can now remember, 
the following points :—l. That the Legislature had 
expressed so decided an opinion upon the subject, 
that it scarcely seemed likely ever to change it. 
2. That supposing this should take place, it could 
only be when the county courts acts were next 
modified or repealed, and that until then it was not 
possible to take any proceedings which could result 
in any positive advancement of the object proposed. 
.3. That as only a small minority of the articled 
clerks had actively bestirred themselves when there 
was a promising opportunity for them to do so with 
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effect, it was not likely they would exert themselves, 
when the chances of thereby doing any good were so 
yery remote. 

Had I not thought, when urging the above, that 
further rcnasons for my conduct were superfluous, I 
shoold have added that if articled clerks are, as 
they ought, to receive a better training than they 
now do, it must not be by turning a judicial tribunid 
into an educational establishment ; that what might 
be a. benefit to articled clerks would often be the 
very reverse to their masters and the clients ; that 
the benefit would be a very questionable one which 
would place a young man, in many cases, more 
school-boy than anything else, and with the confused 
and imperfect knowledge of the law, which, under 
the present system, he must necessarily have, to 
compete with wary attorneys in full practice, or 
perhaps experienced counsel; that such a benefit, 
therefore, would more frequently inspire a beginner 
with a distaste for his profession, than really prove 
what the name imi>ort8 ; finally, that gifted gentle- 
men, who, like Messrs. Randies, Edge, and Rogers, 
are confident they would derive substantial advantage 
from being permitted to play the advocate as articled 
clerks of three years' standing, appear to be so few 
and far between, as very naturally to render the 
general body of articled clerks '* indifferent and 
apathetic '* to the disinterested endeavours of their 
more highly-fiivoured brethren. 

I do not want. Sir, to make your readers believe 
that I was not pleased at first with the idea of con- 
ducting business in the county court, two years 
before my time, and that this had not something to 
do with my taking up the matter of the petition ;»but 
the vanity of the migority of articled clerks was, 
doubtless, not even thus momentarily roused, and 
they have been indifferent throughout. Others took 
an active part at first, only becoming indifferent on 
Inature reconsideration, and after receiving the 
rebuff in the House of Commons. 'All who did thus 
much, seem to be particularly obnoxious to Messrs. 
Randies, Edge, and Rogers ; and it is on behalf of 
those, who, like myself, are thus unfortunately 
situated, as well as in the defence of the articled 
clerks generally, that I have ventured to put forth 
a plea for the unmanly silence and apathy of which 
the above-named gentlemen so feelingly complain. 
I remain, &c., 

J. L. Jacobs. 



SUMMARY OF DECISIONS. 



CONVEYANCD^O AND EQUrTT. 

DEVISE.— 7b trustees in fee— Effect of charge of 
debts and legacies—Estate co-extcnsicc with trust-^Nut 



cut dewn to a Ufe estaU.—We have (p. 289) referred 
to the two cases of Poad v. Watson, and Creaton v. 
Creaton, in which a charge of debts and legacies was 
held to have the effect of making the estate taken 
by trustees co-extensive with the trusts ; that is, an 
unlimited estate, and not merely one confined (as 
otherwise would have been the case) to the life 
interest of the immediate cestuis que trust. We 
may remind the reader that there have been various 
decisions on this subject, and that the Wills Act of 
1837, has, by sees. 80, 81, attempted, though not in 
very clear language, to lay down a rule, but this 
does not apply to wills made prior thereto, and 
therefore not to the wills in the two above-named 
cas^s. The rule established hy (among others) the 
case of Doe dem., Davies v. Davies (1 Qu. Ben. 
Rep.' 480) was as foUows : — ^Where there are words 
of limitation expressly giving a fee simple to the 
trustees, with certain trusts further to perform, 
they take a fee-simple, unless there be words 
following which clearly show that til the trusts 
which were contemplated could be performed by 
them with a chattel interest. The rule has, indeed, 
been stated in somewhat different terms in two cases 
—in the Exchequer, Blagrove v. Blagrove (4 Exch. 
R. 550), and Doe dem. Kimbc^ ▼. Cafe (/i. 676) ; 
but still they do not at all militate against the doc- 
trine that the court is not bound by any particular 
terms of the will, but must gather as well as they 
can, from the words of the will, what the intention 
of the testator was. In the case of Poad v. Watson 
(2 Jur. N. S. 1185), it appeared that the testator 
devised real estates to P. and S., and their heirs, 
in tVust for the use of his daughter £. for her life ; 
and immediately after her decease, t4f the use of the 
heirs of her body, with limitations Qver in case of 
fiulure of such issue. There was a clause, that in 
case E. should many, her husband should have no 
power over the estates, hut her receipts, notwith- 
standing coverture, should be a discharge to tht 
trustees. After giving legacies to several persons, 
the testator bequeathed the residue oi his persoiial 
estate to P. and S. in trust to sell, and apply the 
proceeds in payment of debts and legacies, and. he 
directed that the surplus of the rents and profits of 
his real estates, over and above what should be laid 
out by his trustees in the maintenance and education 
of his daughter during her minority, should be 
applied towards further payment of debts and 
legacies; and in case the above provisions bhould 
be insufficient for that purpose, then he charged h^ 
real estates with the payment of such deficiency, and 
appointed P. and S. joint executors of his will in 
trust for .his daughter, and nominated them her 
guardians during her minori^. It was held, by 
Jervis, C. J., Pollock, C. B., Creswell, J., Martin, 
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B., Crowder, J., Willes, J., and Bramwell, B., that 
the legal estate in fee given to the trustees by 
express words was not cut down by the subsequent 
provisions of the will. But sembile, by Williams, 
J., that the trustees took only a i>ower (Foadr. 
Watson, 2 Jur. N. S. p. 1135). In the other case 
above referred tQ— viz:, Creaton v. Creaton (28 Law 
Tim. Rep. 171) — ^the testator by his will devised that 
all his just debts, and funeral and testamentary 
expenses should be, in the first place, fully paid and 
satisfied, and then devised to trustees and the 
survivors and survivor of them, and the heirs of 
such survivor, certain copyhold estates upon trust to 
pay the rents and profits to his two daughters, and 
the survivor of them for their lives for their separate 
use, and firom and after the decease of the survivor, 
he gave and devised the said estates in moieties to 
the heirs of .the body of each of his said daughters ; 
and in default of issue of both his said daughters 
(which happened), he gave and devised the said 
estates to the right heirs of such surviving daughter 
for ever. It was held, by V. C. Stuart, that the 
duration of the fee-simple devised to the trustees 
was not to be measured by the continuance of the 
life estates; but that, in consequence of the charge 
of debts, the estate limited after the determination of 
the estate for life was an equitable estate. Semble, 
if there had been no charge of debts, the fee-simple 
in the trustees must have determined with the life 
estates. Creaton v. Creaton^ 28 Law Tim. Rep. 
171. 

DISTRIBUTION OF INTESTATES ES- 
TATES [vol. 2, pp. 9, 27].— CVwtom of London, 
orphanage share [ante, pp. 178, ^^oySettltment not 
barring widow from her share. — A freeman of London, 
on his first marriage, conveyed land and personal 
estate to trustees, upon trast to sell the land and 
hold the proceeds of sale and the personal estate, upon 
trust for his wife and himself successively for their 
lives, and afterwards for the child or children of 
the marriage, to be vested in them when they should 
attain twenty-one, or die under age, leaving issue. 
There was one child of the marriage : the wife died. 
The freeman, on his second marriage, made a 
settlement under which his wife took a life interest 
in some personal property, and it was agreed that 
this provision should not be for her jointure or in 
bar of dower. The freeman died, leaving his 
second wife and three infant children — one by the 
first marriage, and two by the second, surviving 
him. The land comprised in the first settlement 
remained in specie, but was held to be converted 
in equity (see 1 Chron. 52, 247—^51, 297 ; 2 Id, 
28) : Held, that, in order to participate in the 
distributive shore Under the Statutes of Distribution, 
the eldest child must collate his contingent interest 



under the settlement. But held, upon the certi- 
ficate of the Lord Mayor and Aldermen of London, 
that by the custom of London, m order to partbi- 
pate in the orphanage share, he was not bound to 
collate his ccmtingent interest either in the land or 
the personal estate : Held, also, that according to 
the custom, the widow was not barred by the 
settlement from her customary share. Blunt v. 
Xocib, 28 Law Tim. Rep. 168. 

INFANT.— i2«/crgnce for setUement on proposed 
marriage — Inquiry as to propriety of marriage [ante, 
pp. 215, 216].— -Itisstillnndecidedf notwithstanding 
the caseoflnreDalton (onto, p. 215; 6 De G., 
Mac. and G. 201), whether on the petition of an 
infimt under the 18 & 19 Vic. e. 43, praying a 
reference to approve of a proper settlement of the 
infants property, that statute has relieved the court 
from inquiring into the propriety of the proposed 
marriage. But the court ^rillmake the reference 
where there is proper evidence of the propriety of 
the proposed marriage. Re Catherine Strong, 2 Jur. 
N. S. p. 1241. 

JURISDICTION.— Cojwft-wtn^ will where purely 
legal devise — Consent where some parties to the suU 
are under disabiUly.^A question having arisen on a 
will, as to the construction of a purely legal devise, 
and the parties interested being infants, the Yice- 
Chancellor consented to decide it at the request of 
both parties : Held, on appeal, that the court ought 
not to decide a piu-ely legal question arising between 
parties who could not bind themselves to abide by 
the decision, and that the declaration made on this 
point must be omitted from the decree. Webb y. 
Byng, 2 Jur. N. S. p. 1242. 

MORTGAGE.— Poirer o/jwfc— Prior charge— 
Rerpurchase of estate by mortgagor, where a second 
mortgage is subsisting. — When the first incumbrancer 
on an estate is paid ofi^, he is paid off for the benefit 
of all those entitled to charges on the estate. A 
first mortgagee puts up the mortgaged property 
under his power of sale. The purchaser transfers 
his contract, which has not been completed, to the 
mortgagor, who re-purchases the estate for an 
amount less than that due to the first mortgagee : 
Held, that the mortgagor could not by this purchase 
defeat the title of the second mortgagee, who was, 
notwithstanding such tide by purchase, entiUed 
to foreclose the mortgagor and subsequent incum- 
brancers. Qusere, if the contract for sale to a 
stranger had been completed, whether, the estate 
being subsequently purchased by the mortgagor, 
the right of the second mortgagee would not be 
gone. Otter v. Vawx, 5 Week. Rep. 188. 

MORTGAGES.— JErxoncrafwrn out of personal 
estate [vol. 1, p. 154 ; voL2, pp. 136, 195].— The 
doctrine of exoneration of mortgaged property was 
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founded upon the principle that the personal estate 
of the original mortgagor was primarily liable to 
the debt; still, as between the mortgaged estate 
and the personalty of a subsequent owner of the 
equity of redemption, as a general rule, even prior 
to the late act, the mortgaged estate bears the 
burden. In a case not within the 17 & 18 Vic. c. 
113 (1 Law Chron. 154), it was held, that where a 
testator left his real and personal estate to his wife, 
who died within two days after his death, intestate, 
her heir-at-law, who was the personal representative 
of the testator, was not entitled to have a mortgage 
of the testator paid off out of his personal estate. 
Swaimson y. Swainsoti, ^5 Week. Rep. 187. 

MORTGAGE,— iVowo for reduction of v^erest 
[see vol. 2., p. 48] — Payments applied to discharge 
interest in the first place. — The rate of interest on a 
mortgage was to be £5 per cent., but if paid within 
two months, £i per cent. An executor in settling 
accounts with the mortgagee, only charged j£4 
per cent., though the payment was not within 
the two months ; the legatees under the will ob- 
jected that this was a breach of trust: Held, 
not to be a breach of trust, but a proceeding 
according to the usual course of dealing between 
mortgagor and mortgagee. According to the 
ordinary practice of the court, payments made by 
a mortgagor to his mortgagee ai'e taken as being, 
in the first place, in discharge of interest ; and where 
there is no more than enough for this purpose, then 
it goes pro tanto in liquidation of principal. AUngton 
▼. Booths 28 Law Tun. Rep. 211. 

MORTGAGE.— ^guttofrle mortgage [vol 2, p. 196] 
— Deposit of deeds. — Since the case of Russell ▼. 
Russell (1 Bro. C. C. 269), followed by a host of 
other cases, it has been well established that, sup- 
posng A., a debtor, owes money to B., and deposits 
the title-deeds of his estate with B., notwithstanding 
the Statute of Frauds, without any writing, that 
amounts to an equitable mortgage of the property ; 
and gives a lien on the property; and, notwith- 
standing the just ^regrets which Lord Eldon ex- 
pressed, he also said that it was impossible to dis- 
turb ^at doctrine, which has, moreover, ever since 
that time been acted upon, and cannot now be 
disturbed. Li the following case, it was held that 
it is not necessary, for the purpose of effecting an 
equitable mortgage, that all the title -defds relating 
to the property should be deposited; and where 
a mortgagor had previously borrowed money upon 
copyhold property, by depositing the conveyance 
to himself, it was held, that a subsequent deposit 
of the remaining documents in the mortgagor's 
possession cons^tuted a good equitable mortgage. 
Laeon v. AUen^ 26 Law Joum. 18, Ch. 
PARTNERgHIP.— ilrricfc*— /n>m:«wn.— iVbtJcc 



of intention to retire — Exercising option to become 
purchaser — Withdrawing notice. — The partnership 
articles between two sui^eons, W. and S., pi'ovidcd 
that either might give the other twelve months* 
notice of an intention to retire, when the party 
receiving such notice should have one month wherein 
to exercise his option of becoming the purchaser 
of his retiring partner^s share. It was also provided 
that either partner might, under certain circum- 
stances of misconduct, declare the partnership 
peremptorily at an end. S. having given notice to 
W. of his intention to retiie, the latter attempted to 
countermand his previous notice, and declare the 
partnership dissolved upon vaiious allegations of 
misconduct : Helct, that he was bound by his notice, 
that W. had the option of purchasing; and that 
both parties must abide by Uie stipulations in their 
partnership deed, however inconvenient in the 
result. Warder v. StUwell, 5 Week. Rep. 174. 

PARTNERSHIP— Jl/flrwc insurance—Secret part- 
nership to underwrite policies — Administration suit — 
Suit by joint creditor against executors of deceased 
partner and assignees of the survivor for administration 
of partnership estate — Payment of premiums into court 
— Order and disposition — Clause in bankruptcy acts^ 
premiums. — The statute of 35 Geo. 3, provides that 
all polides of marine insurance must have the name 
of all the persons who engage in a policy written 
upon^ ships. It is the right of any crecUtor of a 
deceased person to come into a court of equity to 
have his assets administered; and whether he be a 
joint creditor — ^that is to say, a creditor of a deceased 
person who was in partnership with another— or a 
separate creditor, it is equally his right to have his 
estate administered in a court of equity. It is now 
well established that a debt due by a partnership is 
a joint and separate debt ; therefore, each of the 
partners is liable in soUdo for the amount of the 
debts ; and, therefore, the creditors of a deceased 
partner are entitled, whether they be separate or 
joint creditors, to have the estate administered in 
the Court of Chancery. Then are they bound to 
confine it to the separate estate, or are they entitled 
to have included in it the account of the joint es- 
tate ? In the case of a surviving partner who has 
not become bankrupt, there are several cases. 
Bowshfer V. Watkins (1 Russ. and Myl. 277), and 
Trains v. Milne (9 Hare, 141), are instances in 
which the court has held that, where there are 
assets of a deceased person, under special circum- 
stances, dealt with by the partner of the deceased 
person, that person is properly made a party to a 
suit for administering his estate, and that it is not 
necessary, as it Was formerly supposed, that there 
should be collusion between the executor and the 
partner of the deceased person, in order to set that 
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right, and to have the estate administered. The 
fact of the surriving partner having become bank- 
rupt, and of the appointment of assignees, so far 
from diminishing Uiat right, rather adds to the 
propriety of the right of bringing the matter into 
equity. These remarks will explain the following 
decision : — ^A. and B. entered into an agreement to 
under-write policies in their respective names on 
their joint account : Held, that this was a secret 
partnership, which was not void under the 35 Geo. 
3, c. 63, s. 11. A. died, and B. afterwards became 
bankrupt : Held, that the premium due on policies 
effected during B.*8 lifetime, on the joint account, 
were not in the order and disposition of the bankrupt : 
Held, also, that the joint creditors of A. and B. were 
entitled to a decree for an account of the transac- 
tions, and of the joint assets and debts of the 
partnership, and to have the whole estate of the 
deceased partner administered imder the direction 
of the court. And an order was made for payment 
into court of all moneys received Jon account of 
premiums by any of. the defendants, and still re- 
maining in Uieir hands. Brett v. Beckwith^ 28 
Law Tim. Rep. 214. 

PUBLIC COMPANY [ante, p. 218].— W^indiiijf- 
up — Bankruptcy [antey p. 218] — Appointment ^f 
receiver under 7 jr 8 Vic. c. Ill, s. 20.— The follow- 
ing is another decision in the Royal British Bank 
case, being a refusal by the Court of Chancery to 
grant a receiver, though, by so doing, the many 
actions brought and threatened against the share- 
holders of the bank would be stopped: — On the 24th 
September, 1856, an order was made for winding-up 
the Royal British Bank. On the 27th an interim, 
and on the 18th October, an official manager was 
Appointed. On the 9th October th6 company was 
declared bankrupt, and assignees were appointed. 
The assets were insufficient for the payments of 
creditors, of whom there were 6,000. Petition to the 
Court of Bankruptcy to direct application to the 
Court of Chancery for appointment of a receiver, 
under the 20th section of the 7 & 8 Vic. c. Ill, to 
receive such sums as might be found necessary to be 
raised for the purpose of a just contribution from all 
the shareholders towards the deficient assets, dis- 
missed: Held, that until it was ascertained what 
amount would be required by a call, so as, with 
the fund in hand, to make up 208. in the pound, the 
court had no power to appoint a receiver under 
section 20, even though its provisions were un- 
affected by the Winding-up Act. Exparte Shore, 
5 Week. Rep. 191. 

PUBLIC COMPANY.- TFi/irfiVw/) Acts [vol. 2, 
p. 310] — Construetion — Call whether a specialty or 
simple contract debt — Executors — Liability of— Deed 
qf uttlement.'^By the 29th section of the AVinding- 



up Act, the 11 & 12 Yic. c. 45, all the estate and 
effects, rights and credits of a company, whose 
affairs are directed to be wound up, are vested in 
the official manager. By the 34th section it is 
enacted,, that he shall proceed with all convenient 
speed in doing various acts, and among other things 
in paying the debt as thereinafter provided, and in 
dividing and distributing the surplus assets of the 
company ; and this is fhrther enacted by s. 82. By 
8. 71, he is ordered to make out a list of debts and 
demands due from the company ; and that list he is 
10 ^eorrect firom time to time by the decision of the 
master, with reference to the allowance or dis- 
allai^ance of claims, so that it may correctly represent 
a^e state and condition of the company, with regard 
to the debts or demands due or daimedfromor 
against them; and in such list, when it shall be 
made out, the official manas^er shall enter the dates 
or times at which such debts or demands were 
contracted or became due. Sec. 76 enacts, that the 
official manager shall make out a list of the members 
or other eontributories of such company, and the 
number of shares or extent of interest to be attri- 
buted to each ; and such list shall, as &r as prac- 
ticable, distinguish the several classes of eontri- 
butories. The meaning of the word " eontributories ^ 
is explained by the interpretation clause, t. €., the 
3rd section. It includes every member of the 
company, and also every person liable to contribute 
to payment of any of the debts, liabilities, or losses, 
therein, '* whether as heir, executor, devisee, or 
administrator of a deceased member, or as a former 
member, of the same,'* &c. This explains the 
necessity of ascertaining, as provided by sec. 76, the 
date at which debts due by the company were con- 
tracted, that the liability of every member may be 
determined. Having provided that the parties 
respectively liable are to pay the calls, sec. 83 gives 
the master power to make calls. Again referring to 
the interpretation clause, ^^call" is understood to 
mean a demand of or requisition on the eontri- 
butories to the company, made or to be made, as a 
contributory payment to the funds or assets thereof, 
or for or towards the payment of any of the debts, 
liabilities, or losses of such company or otherwise. 
The true meaning appears to be, that the master 
may make calls on any contributory for the amount 
of any debts of the company he is liable at law or 
in equity to pay. Every partner is liable to the 
creditors for the debts due to them on contracts 
made when he was a partner. Former partners are 
liable for debts contracted in their time, and the 
dates and tim^s having been ascertained, the master 
will have the means of knowing to what extent each 
contributory will, at law or in equity, be liable to 
pay them, and . therefore to what extent he may 
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make a call on each contributory ;\ and that, and 
that only, is the limit put on the master's authority. 
The principal point in the following case (referred 
to dn/e, p. 239) was whether a call made under 
winding-up proceedings was a simple contract or a 
specialty debt It was laid down that the call 
made by the master in winding up is a liability 
quite independent of any stipulation contained in the 
deed of settlement, and depends upon the general 

' rules of the law of partnerships, per the Lord 
Chancellor. The main purpose of the Winding-up 
Acts is, not to secure the interests of creditors, but 
to effectually abjudicate and settle the legal and 
equitable rights of the partners inter se ; and those 
rights must depend upon the contracts into which 
the parties have entered; and the Winding-up 

. Acts have not altered the force and effect of those 
contracts, but only the mode of enforcing them (by 
calls), per Sir G. J. Turner, L. J. A call made by 
the master in winding up a joint stock company 
established by deed under seal, by which the share- 
holders covenanted to bear the losses of the company, 
in proportion to the number of their shares, and to 
pay calls to be made by the directors up to £50 per 
share, is not a specialty, but only a simple contract 
debt, per the Lord Chancellor, agreeing in the 
opinion of the court below, Cresswell, J., .and 
Martin, B, Re the Royal Bank of Australia^ 2 Jur. 
N. S. 1178 ; 28 Law Tim. Rep. 167. 

SETTLEMENT.— Cotutruetion— Intention of par- 
tiee — Legal estate of trustee in fee to preserve contin- 
gent remainder [vol. 1, p. 52] not cut down to a lower 
interest.-^Jn Venables v. Morris (7 Term Rep. 342), 
an estate was limited to the husband for life, with 
remainder to trustees «nd their heirs during his 
life, to preserve contingent remainders — remainder 
to the wife for life ; remainder to trustees and their 
heirs (not during her life) ; remainder, after certain 
estates tail, to such uses as the wife should appoint. 
Lord Kenyon there held, that the limitation to the 
trustees and their heirs, subsequent to the limitation 
to the wife for life, gave them the legal fee, and 
it could not be cut down to an estate during her life. 
No particular reason is there assigned; but in 
Doe ▼. Hicks (7 Term Rep. 433), Lord Kenyon 
commented on Venables v. Morris, and said he 
considered the decision in that case right ; and the 
more so, because it was absolutely necessary that 
the fee diiould be in the trustees ; for the tenant for 
life bad a power of appointment, and if in exercising 
that power she had introduced any contingent 
remainders, there was no estate to uphold them, 
unless the uses were executed in the trustees. This 
case was followed and applied to trustees to preserve 
contingent remainders in Cohnore y. Colraore, 2 
Y. and C. 622, and the following case: — ^A post- 



nuptial settlement of real estate conveyed it to 
trustees, their heirs and assign, to the use of the 
husband for life, then to the use of the wife for 
life, with remainder to the use of trustees, their 
heirs and assigns, to preserve contingent remainders. 
By the settlement, a ^rm of 100 years, to commence 
after the deaths of the husband and wife, was 
assigned to W. L., in trust to raise a sum of £50, 
and subject thereto, to the use of T. L., the son of 
the husband, for life, with remainder to the use of 
the trustees and their heirs, to preserve contingent 
remainders, with remainder to the first and other 
sons of T. L. in tail, with remainders over. The 
£60 was duly raised, and the term extinguished : 
Held, that, although it might not have been so 
intended by the parties to the settlement, the estate 
in fee thereby given to the trustees to preserve 
contingent remainders, was not cut down from 
an estate in fee to a lower interest by the other 
limitations of the settlement. Lewis v. Rees^ 28 
Law Tim. Rep. 229. 

SOLICITOR AND CLIENT. — TVaiiJoctioiw 
bettreen solicitor and client— Intervention of another 
solicitor — Setting aside deeds — Subsequent incum- 
brancers for value of a fund in court unthout notice. — 
We refer the reader to vol. 1, p. 89, and vol. 2, pp. 
49, 245 ; and ante, p. 239, for information as to the 
doctrine that, though a solicitor may purchase fix>m 
his client, yet the principle is well founded upon 
the doctrine of Lord Eldon, in the case of Gibson 
V. Jeyes (6 Yes. 267), that where persons stand in 
confidential relations to one another, and the person 
whose duty it is to protect takes upon himself to 
deal with the person whose interest he has to protect, 
the onus is upon him to show that 6very sort of 
due caution was given to that person, and that he 
had the means, independently of his natural pro- 
tection, of dealing at arm^s length ; as applied to 
the relation of a solicitor and client, the rule is, 
that if the solicitor deals with the client, the soli- 
citor is bound to see that his client had due pro- 
fessional assistance ; nor will the court look minutely 
into the fact of the more or less competency of the 
client to take care of himself in the particular 
dealings in question. In the following case, it 
appeared that L. was the client of H., a solicitor, who 
owed L. a large sum of money, and H. being owed 
a laige sum by Sir F. V., induced him to give L. 
a mortgage security for the amount due to L. L. 
declared the trusts of the mortgage debt, which he 
afterwards revoked, and assigned the same to H., 
from whom he took a bond instead of the mortgage 
security. Subsequentiy H. and L. executed mutual 
releases in fUll, the deeds reciting that (sudh not 
being the fact) all pecuniary matters had been 
adjusted between them. In all these, and a number 
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of intenrening transactions, H. prepared the neces- 
sary deeds ; but on two occasions the names of other 
solicitors were used; it not appearing, however, 
that they acted as ihe advisers of L. H. subse- 
quently assigned his interest in a fund in court 
arising out of these transactions, by a sale of the 
mortgaged estate. Upon a bill filed by the trustees 
of the trust-deed and executoi^s of L.*s will, against 
H. and his mortgagees : Held, that H. must be con- 
sidered as having acted as L/s solicitor, notwith- 
standing that the names of other solicitors appeared 
in some of the transactions ; and, under the circum- 
stances, the transactions were set aside. Barnard v. 
Hunter^ 28 Law Tim. Rep. 152. 

STATUTE OF FRAUDS.— 2)c6to of another 
solely^ and not thote of party signing agreement jointly 
with others on whose behalf given, — To bring a case 
within the ith section of the Statute of Frauds, the 
party signing the agreement must or may be thereby 
made liable for the debts exclusively of another 
person ; and it will not suffice if the agreement be 
not to satisfy the debt of another ; but to satisfy a 
debt for which it is insisted the party signins^ the 
agreement ivas previously directly or indircctly 
liable ; in other words, such an agreement is not an 
agreement which must necessarily be in writing. A 
daim on account of breaches of trust by the trustees, 
being made against O., on the allegation that he had 
acted as a trustee, and not as agent for the other 
trustees, 0.*s solicitor, by letter, agreed that O. 
should give his promissory note for £3,000 as a 
satisfaction for such claims : Held, that this was not 
a voluntary agreement, nor was it an answering 
for the debts of others so as, under the statute of 
frauds, to require the signature of O. Orrell v. 
Cqppock, 2 Jur. N. S. p. 1244. 

SURETY lante, p. 22^^^— Mortgage—Stop order 
[vol. 1. pp. 86, 121]— Surety paying off debt— Not 
taking assignment of creditor's security, — In courts of 
equity, a surety who, as such, discharges a debt is 
entitled to an assignment of any securities, held in 
respect thereof by the creditor from the principal 
debtor. This is quite independent of the provisions 
in sec. 5 of the recent Mercantile Amendment Act, 
ante, p. 90. A. being entitled to a fund in court, 
mortgaged the same to B. to*sccure repa3rment of an 
advance, and executed to him a bond bfeven date, 
in which he was joined by C. and D., as co-sureties. 
A stop-order on the application of B., and at the 
request of C. and D., was obtained against the fund. 
C. was ultimately called on to repay the money ; 
and after the payment by her the stop-order was 
removed by A., with the consent of B. C. had not 
taken the precaution of procuring an assignment of 
the mortgage at the time of payment : Held, that 
she was not thereby debarred from claiming the 



benefit of such mortgage in respect of the fund 
therein comprised, the mortgagee being a trustee 
for her of such stop-order as well as of the other 
securities which he held for the repayment of the 
debt, which she, as surety, had been compelled to 
discharge. Allen v. De Lisle^ 6 Week. Rep. 158. 

TRUSTS.— P»cca«ory words [vol. 1, pp. 22, 23]— 
" Benejit of our children.^-^We have so fully con- 
sidered elsewhere (vol. 1, 22, 23} the subject of 
precatory trusts, that it will be sufficient to refer 
the reader thereto, and to which he will append a 
note of the following decision. A testator gave his 
property to his wife " under the firm conviction that 
she will dispose of and manage the same for the 
benefit of our children :" Held, that the wife had no 
beneficial interest, but took merely as a trustee for 
the children. Barnes v. Grant, 2 Jur. N. S. 1127. 

VOLUNTARY SETTLEMENT [vol. 1, pp. 
167, 170, 304; vol. 2, pp. 38, 41 ; wOe, pp. 184, 
220].— rA« 13 Eliz. e, 5, *. 2— The 1 fr 2 Vie. c. 
110, s. 112 — Voluntary settlement of stocky which has 
been purchased while indebted — Ca^.and banknotes 
may be taken in execution-^Effect of alteration in the 
law as to executi<m,—The words of the statute of the 
13 Eliz. c. 5, are, "all and every feoffment, gift, 
grant, alienation, bargain and conveyance of lands, 
tenements, hereditaments, goods and chattels, or any 
of them, by writing or otherwise, and all and every 
bond,^* &c. ; and upon those words it has been held 
repeatedly, that an assignment of property which 
could not be taken in execution was not such an 
assignment as was within the statute. The old 
authorities proceeded on the notion that it would 
be useless to avoid a gift of anything which, but 
for that gift, would not have been available for 
creditors. It has also been held, in Fletcher v. 
Sidley (2 Vem. 490), that a purchase was not, 
from the mere fact of its being made with the money 
of the debtor, within the statute ; and where a 
party gave money to a child who made the pur- 
chase, it was held that it did not bring it within the 
statute. It is, however, no longer true that 
cash or notes can be given to a child by a person 
who is insolvent. According to Sims v. Thomas 
(12 Adolphus and Ell. 536), a bond for securing 
an annuity is not goods and chattels within the 
statute ; but such a bond being now liable to be taken 
in execution, a volimtary assignment of it would be 
void. By the 12th section of the 1 & 2 Vic. c. 110, 
bank notes. and cash may be taken in execution; if, 
therefore, they may be folic wed into the hands of a 
volunteer, the gift would be void as against creditors. 
The late case of French v. French (25 Law Joum. 
Oh. 612) shows that a settlement of an anntafy pur- 
chased with the proceeds of the sale of stock in 
trade, when the settlor was insolvent, is within the 
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purchased and paid for out of the settled moneys. 
The contract for purchase was completed, and the 
estate conveyed to the settlor in fee. The settlor 
afterwards, hy will dated in 1852, bequeathed all 
his personal property, moneys, securities for money 
and effects, to two oUier trustees, to uses and trusts 
in which the plaintiff took no part The settlor died 
in 1854. On bill filed by the plaintiff to have the 
trusts of the settlement cairried into execution: 
Held, that, under the new practice, it was imneces- 
sary to have the persons who were interested in the 
property, other than the plaintiff, before the court 
There having been no trust specifically declared of 
the benefit of the contract for the purchase of the 
land, and no general words to include it, it was held, 
that there was, as to that part of the property, a 
resulting trust in favour of the settlor. As to the 
rest, there was a valid transfer at law of the pro- 
perty to the trustee ; and if the^operation of the deed 
had been imperfect, the declaration of trust would 
have been sufficient to bind the property in the 
hands of the settlor and the trustee. Therefore, the 
plaintiff was entitled to a decree as against the 
representative of the settlor and the trustee. 
PameU v. Hingston^ 28 Law 1^. Rep. 217. 

BQurrr practice, 

AMENDMENT.—4/icr argument of demurrer 
accompanied by answer, — ^Where a defendant has 
filed a demurrer and .answer to a bill, and the 
demurrer is allowed, the court will not give the 
plaintiff leave to amend his bill, on the ground that 
the answer is on the file. Osborne v. JuUion, 26 
Law Joum. 6 Ch. 

CERTIFICATE OP JUDGE'S CLERK.— 
Varying— 16 j- 16 Vic. c. 80, *. 84— 51«« Order of 
the leth October, 1852.--The 51st of the Orders of 
16th October, 1852,. directs that the time within 
which application may be made,, by summons or 
motion, to discharge or vary any certificate or report 
which has been signed or adopted by the judge 
sitting in chambers, is to be eight clear days After the 
filing of such certificate or report. In the following 
case, leave granted to move, to vary the chief clerk's 
certificate, notwithstanding the expiration of eight 
days after the certificate had been filed, where 
refusal of such leave would have precluded the court 
from deciding the only question between the parties. 
Ashton V. Wood, 28 Law Tim. Rep. 228. 

DECREE. — Inrolmefit after six months — Order, 
7th August, 1852 [vol. 1, pp. 91, 341, 451}.— The 
decree orders of the 7th August, 1852, provide that 
the party desirous to inrol a decreie after the expira- 
tion of six months from the making of the decree 
shall obtain an order . nisi, which shall become 



statute. In accordance with this, Yice-Chancellor 
Wood has decided, that if a person purchases stock 
with his own money, and if being so indebted at 
the time of purchasing the stock, that any voluntary 
settlement made by him at that time would be void 
as against creditors, he then voluntarily settles the 
stock so purchased; although such settlement is 
a settlement of the stock, it will be declared void as 
against creditors, and will be set aside accordingly. 
Barrack v. M^CuUoch, 28 Law Tim. Rep. 218. 

VOLUNTARY SETTLEMENT.— i2e«iZ<tn^ (n«< 
— Transfer of possession of property — Valid declara- 
tion of trust— Parties to suit [vol. 2, p. 873]— 15 j- 16 
Vic.C B&, s, 61. — ^We have so often and so recently 
(see ante, p. 220} considered the doctrine of volun- 
tary settlements, that few remarks will now be 
necessary, but we may observe that in the case of 
Aulton V. Atkins (18 C. B. 249), decided since the 
ailment of the following case, it was held that the 
assignment by a voluntary deed of a bill of exchange, 
payable to the order of the defendant, entitled the 
assignee to recover at law, on the ground that the 
deed implied a covenant on the part of the assignor 
not to do anything in derogation of his deed. Even 
where the deed is invalid as a transfer of the legal 
title, it may, as held in the following case, &8ten a 
trust on the property which it purports to assigni 
there being not a mere ^gagement to create a trust, 
hut tk complete declaration. The case of exparte Fye 
(18 Ves. 140), Fortesciie v. Bamett (8 My. and C. 
36), and Blakeley v. Brady (2 Drury and Warr. 
311), have established that tliere may be a valid 
declaration of trust by an instrument which purports, 
though ineffectually, to convey a legal title. In the 
following case it appeared that J. H., by indenture 
of settlement executed in November, 1844, in con- 
sideration of natural love and affection, assigned to a 
trustee— firstly, certain debts secured upon the 
mortgage of real estates with the securities ; 
secondly, the benefit of a contract for the purchase 
of real estate ; thirdly, six promissory notes, and a 
sum of cash standing in his name at a bank ; and 
fourthly, certain household goods, and all and 
singular other his goods, chattels, and effects, upon 
trust for himself for life, and after his death', out of 
the same (amongst other gifts) to pay a sum of £40 
to the plaintiff, his niece, for her separate use, with 
an ultimate trust in favour of his brother, his 
executors, administrators, and assigns. The settle- 
ment contained a power of attorney to enable the 
trustee to recover payment of the mortgages and 
other debts, and a covenant for quiet enjoyment 
free from incumbrances. The deed was delivered to 
the trustee. The mortgage and other debts were 
all paid, and the moneys received by the settlor and 
the trustee, except one, the security for which was 
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absolute, unless casse is shown against it within 
twenty-eight days after service of the order nisi. 
Under these orders, the burden of showing cause for 
inroUing a decree after the expiration of six months 
from its being made, does not fall upon the party 
asking inrolment , but upon the party resisting it. 
Kay ▼. Smith, 5 Week. Rep. 194. 

EVIDENCE [ante, p. 221].— TA^ 15 fl- 16 Fic. 
c. 80, 9. 30— f A« 15 a- 16 Vk, c. 86, sa, 38 {r 41— 
[vol. 2, p. 372] — Suhpctna ad testificandum to party 
to a suit after decree — Trans/erring examination from 
chambers to examiner, — ^By the 15 & 16 Vic. c. 80, 
8. 30, it is enacted that each chief clerk shall, for the 
purpose of any proceedings directed by the Master 
of the Rolls, or any Vice- Chancellor to be taken 
before him, have full power (amongst other things) 
to summon parties and witnesses, to administer oaths 
and to take affidavits ; and, when so directed by the 
judge to whose court- he is attached, to examine 
parties and witnesses either upon interrogatories or 
vivd voce, as such judge shall direct. By the 15 & 
16 Tie c. 86, 8. 38, it is (amongst other things) 
provided that any witness who has made an affidavit 
filed by any party to a cause, shall be subject to 
oral cross-examination within such time after the 
time fixed for closing the evidence as shall be 
prescribed in that behalf by any order of the Lord 
Chancellor, by or before an examiner, in the same 
manner as if the evidence given by him in his affi- 
davit had been given by him orally before the 
examiner, and, after such cross-examination, may be 
re-examined orally by or on the part of the party 
by whom such affidavit was filed ; and such witness 
shall be bound to attend before such examiner to be 
so cross-examined and re-examined, upon receiving 
due and proper notice, and payment of Us reasonable 
expenses in like manner as if he had been duly 
served with a writ of subpoena ad testificandum 
before such examiner. And by sec. 41, it is enacted 
that in cases where it shall be necessary for any 
party to any cause depending in the said court to go 
into evidence, subsequently to the hearing of such 
cause, such evidence shall be taken as nearly as may 
be in the manner hereinbefore provided with 
reference to the taking of evidence, with a view to 
such hearing. A defendant was summoned to 
chambers for cross-examination after a decree in the 
suit. She was not cross-examined in chambers, 
but was served with notice to attend before the 
examiner, to be cross-examined by him. When 
before the examiner she refused to be sworn, on the 
ground that she was entitled to a subpcena ad testifi- 
candum, and that no special direction had been 
given by the judge for her examination : Held, that 
she was entitled to a subpcena, but that no special 
order of the court was necessary to transfer her 



examination from chambers to the examiner. 
StMing v. Atlee, 28 Law Tun. Rep. 172. 

HEARING CAUSE.— 15 j- 16 Vic. c. 86, «. 51— 
Nominal defendant out of country— Subpcsna to hear 
judgment — Notice of replication — Order for substituted 
service — Striking out names of nominal defendants. — 
Where, upon drawing up a decree made in the 
plaintilTs favour, it was objected by the registrar, 
that though two of the defendants, merely nominal, 
and in the same interest as the plaintif, had been 
served with a copy of the printed bill, and an 
appearance had been entered for them, yet they had 
not been served with a subpoena to hear judgment : 
It was held that the plaintiff must proceed by serving 
the defendants with notice of the replication, set the 
cause doKD again for hearing, and then serve them 
with a subpoena to hear judgment, or obtain an 
order for substituted service. A proposition to 
proceed with the case, under the 5l8t section of the 
15 & 16 Vic. c. 86, by striking the names of the 
defendants out of the record, and proceeding without 
them, was not entertained. Lanham- v. Pirie, 
28 Law Tim. Rep. 201 ; 26 L. J. 80, Ch. 

HEARING. — Admitted documents not stampea 
need not be produced. — ^A plaintiff having obtained, 
as in Lett v. Morris (4 Sim. 607), a sufficient admis- 
sion in an answer to his bill, of a document and its 
contents, may use that admission for the purposes 
of the suit, without producing the original document 
itself, and the want of a stamp is therefore imma- 
terial. M^Gowan v. Smith, 26 Law Joum. 8, Ch. 

PRODUCTION OF DOCUMENTS [voL 2, 
p. 373 ; ante, p. 92, 127].— !7Vii9/e« and cestui que 
trust — Production of deed of settlement — Destruction 
of interest of party requiring it. — Where a party 
takes an interest under a deed which is in the hand 
of a trustee, he is entitled to see it, though it is 
alleged that by a subsequent deed, being an appoint- 
ment in pursuance of a power therein contained, his 
interest has been put an end to. The plaintiff filed 
her bill for production of a voluntary settlement 
under which she claimed to be a cestui que trust 
The trustee and the settlor (who had an interest 
under the deed), by their answers, alleged that the 
settlor nad executed an appointment under a power 
contained in ^he deed, by which the plaintiff's 
interest had been put an end to. Inspection had 
been afforded the plaintiff of the latter deed : Held, 
that the plaintiff was entitled to production of the 
original settlement, in order that she might ascertain 
the power of the settlor to make such appointment, 
and the due execution of the same. Bugden v. South, 
28 Law Tim. Rep. 227. 
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COMMON LAW. 

ACTION, NOTICE OF [vol. 1, p. 434 ; vol. 2, 
p. 268].— iStaittte — Proviso — NoHce o/action-^Limita- 
tm— 'Right of action— lUght to costs— Recoveri/ of 
pemUtes.—The statute 3 Geo. 4, c. 126, s. 143, 
provides with regard to penalties, ** if the same shall 
exceed the sum of X20, it shall be recoverable by an 
action of debt in any of his Mi^esty's Courts of 
Record, &c. ; and the plaintiff, if he recover in any 
such action, shall have full costs, provided that 
there shall not be more than one recovery for the 
sam^ offence, and that twenty-one days* notice be 
given to the party offending previous to the com- 
mencement of such action, and that the same be 
commenced within three calendar months after the 
offence for which such action is brought shall have 
been committed : Held, that a plaintiff omitting to 
give the twenty-one days' notice, or not suing 
within the three months, was barred not merely of 
his right to costs, but of his rig^t of action altogether. 
Cobbelt V. Warner^ 26 Law Joum. 11, Ex. 

ATTORNEY.— i^re^^«nc< [vol. 1, p. 10 ; vol. 2, 
p. 55] — Taking proceedings in improper court — 
UMUty to his client — Inability to recover costs, — 
An attorney who, being instructed to sue, takes out 
a writ, and takes proceedings in a court of local 
jurisdiction without express directions to sue in such 
court, is bound to see that there is adequate ma- 
chinery in such court to carry out the objects of the 
action ; and if the action fail in consequence of there 
not being such machinery, he is disentitled by reason 
of negligence from recovering from his client his 
costs in snch action in such local court. Cox v. 
Leach, 5 Week. Bep. 199. 

BILL OF EXCHANGE.— /n(2orMmen< with 
notice of fraud — Acceptance on credit of consignment 
impeachabU for fraud, — An indorsee for value of a 
bill of exchange, with notice that the bill is im- 
peached for fraud, takes it subject to his right being 
defeated, if the fraud be proved ; and a person who 
accepts a bill on the credit of a consignment, which 
he knows to be impeached for fraud, can stand in 
no better position. The same principle governs both 
cases. Dresser v. Hoare, 26 Law Journ. 51, Ch. 

BILL OF SALE [vol. 2. pp. 185, 188, 332, 383 
ante, p. 87].— iWar 17 J* 18 Vict. c. 36— /V>rm of 
affidavit — Description of residence and occupation of 
assignor [ante p. 45].— The stat. 17 & 18 Vic. o. 86, 
s. 1 [see vol. 1 p. 136], which requires the filing of 
a bill of sale, ** together with an affidavit of the 
time of such bill of sale being made or given, and 
a description of the residence and occupation of the 
person making ox giving the same," is not complied 
with if the affidavit filed does not contain a descrip- 
tion of the residence and occupation of the assignor 



though the residence and occupation may be cor- 
rectiy described in th^^ bill of sale itself. Hatton v. 
Inglish, 28 Law lici. Rep. 231. 

DAMAGKS, MEASURE OF [vol. 1. p. 15].— 
Railway company not carrying according to contract 
— Action for damages: — Where a person seeks to 
recover damages for a breach of contract, it must be 
damages which are appreciable and capable of being 
estimated; and all damages that are incapable of 
being appreciated or estimated, courts of common 
law do not consider a fit subject for a jury to give 
in that form of action. A railway company pro- 
fessed by their time tables to carry passengers from 

A. to B. A tradesman about to take a journey 
to keep appointments with several customers, took a 
ticket from them marked accordingly, but did not 
acquaint them with tiie object of his journey. The 
company broke their contract by putting him down 
at C, an intermediate joint on the line, in conse- 
quence of which he was compelled to stay at C. that 
night, and proceeded to B. next morning, where' he 
arrived too late to keep his appointments, and 
suffered some expense and delay in consequence : 
Held, that the plaintiff was only entitied to recover 
the amount of his night's lodging at C, his fare to 

B. next morning, and one shilling more for nominal 
damages.- Hamblin v. The Great Northern Railway 
Company, 2 Jur. N. S. 1123. 

DEVISE. — Admissibility of parol evidence to ex- 
plain primary sense of words — Reputation — Rate books 
[vol. 2, p. 375]. — ^Wherejt testator devises his lands 
situate in a particular parish or place, parol evidence 
is admissible to show what lands were then reputed 
to be in such parish or place, for the purpose of 
determining the sense of the description used by the 
testator. Therefore, where a testator devised all 
his messuages and lands in the parish of D., parol 
evidence was admitted to show that, although in 
point of fact some part of his land was situate in the 
parish of W., yet that, at the date of his will and 
death, that pan was generally reputed to be in D. 
In answer to evidence of the payments of rates by 
recent occupiers of the land in question to the over- 
seers of W., the former rate books of W. were 
tendered to prove that the names of the former 
occupiers did not appear in them : Held, that such 
evidence was admissible. Anstee ▼. Nelms, 26 Law 
Joum. 5, Ex. 

FIRE INSURANCE [vol. 2, pp. 144, 376, 418]. 
— Construction of conditions — Alteration of the thing 
insured — Risk not increased^ but an addition made 
contrary to terms of policy — Erection of steam-engine 
on the premises — ^Notice of alterations, — The plaintiff 
insured his premises against loss by fire, by a policy 
which described them as a range of buildings com- 
prising offices, warehouses, shops, &c., " part of the 
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lower story of the said building being used as stable, 
coach -house, and boiler-house, no steam-engine 
employed on the premises. The steam from the 
said boiler being used for heating water and warming 
the shops." N,B. — The process of melting tallow 
by steam in said boiler-house, and the use of the two 
fire stoves in the said building are hereby allowed." 
By the rates and conditions indorsed on the policy, 
common insurance of Is. 6d. per cent, was made 
applicable to brick or stone buildings, in which no 
hazardous process was carried on; hazardous in- 
surance at 2s. 6d. per cent., applied to buildings in 
which any stoye ooakcl, kiln, or the like was used ; 
duly hazardous insurance at 4s. 6d. per cent, 
applied to thatched buildings, in which fire -heat was 
used, and to hazardous buildings in which any 
hazardous process was carried on, or hazardous 
goods deposited. ^*The above rates of premium 
are subject to variation, according to circumstances ; 
and buildings, or their contents, not specially men- 
tioned in the above table, will be rated in con- 
formity with the degree of hazard, which may attach 
thereto." S'pecial risks were made to comprise 
generally all buildings or stock of greater risk than 
was comprised in the foregoing description under 
which were included, amongst others, *^ com and 
other mills, and manufactories having mill, steam, or 
engine-works." When insurances deemed special 
risks were proposed, the most particular specification 
of the property, &c., was required, all which special 
risks were to be particularised in the policy to 
render the same valid or in force. The third con- 
dition provided that, if any building contain any 
stove, coakel, kiln, furnace, steam-engine, or the 
like, or any process of tre heat, other than the 
ordinary risk of commoh fires and ovens, the 
same was to be inserted in the policy ; and if any 
misrepresentation were made, or any particular 
circumstances of risk were not specially inserted in 
the policy, the insurance should be of no force. 
The seventh condition provided, that if, after the 
insurance, the risk should be increased by the erec- 
tion of any stove, coakel, kiln, or furnace, or the 
like, the introduction of any hazardous process, or 
by any other alteration of circumstances, and the 
particulars were not indorsed on the policy, and a 
higher premium paid if required, such insurance 
sliould be of no force. The premium paid by the 
plaintiff was for a special risk. At the lime of the 
insurance in 1858, the 'premises insured consisted of 
a range of buildings, the lower part being used as a 
stable, coach-house, and boiler-house, the steam 
from the boiler being used for heating water and 
warming the shops; there was no steam-engine. 
In June, 1855, a steam-engine was erected by the 
plaintifi* in the stable, which was supplied by the 



steam from the boiler mentioned in the policy, and in 
the December following the premises were accidently 
destroyed by fire. No notice of the introduction of 
the steam-engine had been given to the insurance 
company. The risk to the company was not in- 
creased by the introduction of the steam-engine: 
Held (reversing the decision of the court below), 
that the seventh condition only requiring notice to 
be given to the company in cases where the altera- 
tion increased the risk, Uiere being no such increase 
of risk in the present case, the policy was not avoided, 
and the plaintiff was, therefore, entitled to recoyer 
against the ofiicc. Stokes v. Cox^ 28 Law Tim. Rep. 
161. 

INCLOSURE ACTS,— Reservation of minerals--- 
Rights of surface to support — Action fur wronqfuUy 
working mines [vol. 2, pp. 163» 164, 187]. — When 
an allotment is made under an inclosure act, the 
allottee of the surface, although the minerals are 
reserved to the lord of the manor, has a prima facie 
right to support from the subjacent strata ; and it 
lies on the lord of the manor to shew that a right 
is conferred upon him by the Act of Parliament 
which, at common law, he did not possess. Accord- 
ing to Humphries v. Brogden (12 Q. B. 789 ; 15 
Jur. 124), the owner of the surface is entitled to 
the support of the surface where there is a distinct 
ownership of the surface, and of the sub-strata ; 
and, though the owner of the subjacent strata work 
ever so carefully, and according to custom, if the 
houses erected on the surface tumble down, he is 
liable to an action by the owner of the surface. 
These observations will explain the following case 
and decision. The allottee of the surface of common 
land under an inclosure act, reserving the minerals 
to the lord of the manor, has a primd facie right to 
support from the subjacent strata. By an inclosure 
act, the conmion and waste lands within the manor 
were divided and allotted. The lord of the manor 
was empowered to enter upon the commons and 
waste lands so inclosed (except as thereinafter men- 
tioned) to search for, dig, and get any coal or iron- 
stone lying in or under the said commons and waste 
lands, making full and complete satisfaction for 
all damage, and restoring the lands so entered upon 
to the same state and condition as they were in when 
entered upon, or as near thereto as the nature of the 
case would admit ; but no work on the surface was 
to be carried on within forty yards of any dwelling- 
house, and no coal or iron-stone was to be got under 
any dwelling-house within the perpendicular dis- 
tance of forty yards of the fbundation thereof; and 
the owners of the dwelling-houses were empowered 
to go down into the mines and ascertain the per- 
pendicular distance of their dwelling-houses from 
such mines, and if the mines were worked within 
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the perpendicnlar distance of forty yards, they 
were empowered, at the expense of the lord of the 
manor, to enter upon such mines, and to use all 
necessary and reasonable means for repairing and 
supporting the said buildings. In an action by the 
owner of dwelling-houses against the lord of the 
manor, for wrongfully and without leaving any 
sufficient support, working mines under and near 
to the foundations of the said dwelling-houses: 
Held, that the Inclosure Act did not confer upon 
the lord of the manor the power of doing any act 
which he could not do of common right against the 
owner of the surface, and, therefore, the action was 
maintainable. Roberts ▼. Haines^ 2 Jur. N. S. p. 
999. 

JUDGMENT— ylc/ion on-^Colonial company^ 
Colonial Act^ construction of —Foreign judgment against 
public officer — Effect o/*, on members of company. — 
A foreign judgment may be sued on in this county, 
and this extends to a colonial judgment (Russell v. 
Smith, 9 M. and W. 810), and the following case 
shows that it makes no difference that the judgment 
was against the secretary of the company, of which 
the defendant was a member, even though there is 
a clause in a colonial act giving a specific remedy. 
By an act passed in India, a banking company at 
Calcutta were to be sued in the name of their 
secretary, and a judgment against him was to have 
the like effect against the property of the bank, as 
if recovered against all the members thereof as 
parties on the record, provided that if an execution 
issued against the property of the bank were ineffec- 
tual, execution should issue against the members 
successively; and if that were ineffectual, then 
against any person who was a member at the time 
the contract sued upon was entered into; but no 
execution was to be issued against auy other person 
than the actual party to the suit, without leave first 
granted in open court, and notice to the person 
sought to be charged. The plaintiff having re- 
covered judgment in India against the secretary for 
a breach of contract entered into by the company 
there, took no further proceedings in India, but 
sued the defendant (who was a member of the 
company at the time the contract was entered into 
and judgment recovered) in this country on the 
judgment and on the contract: Held, that the 
plaintiff was entitled to recover on both causes of 
action. KeUtaU v Marshall, 26 Law Journ. 19, C. P. 
LANDLORD AND TENANT [:ante, p. 123]. 
— Small Tenements Act, 1 ^r 2 Vic. c. 74, «. 1 j- C-— 
Notice to tenant — Informality, action for — Trespass. 
— By the 6th section of the Small Tenements Act, 
1 & 2 Vic. c. 74, a landlord who has proceeded to 
turn out a tenant under the provisions of the act, is. 
liable for informality in the proceedings in an action 



on the case showing special damage caused by such 
informality. Per Crowder, J., the notice to be 
given under the 1st section, in the form in the 
schedule, will be bad if it do not state the place at 
which the application is to be made to the justices 
for a warrant. A landlord is not liable in trespass 
for ejecting a tenant where the tenancy has expired, 
although he may have taken proceedings against him 
under the 1 & 2 Vic. c. 74. Delany v. Fox, 26 
Law Journ. 6, C. P. 

MALICIOUS PROSECUTION.— iVo6a6/e cause 
— Direction of judge — Reasonable ground for belief. — 
The rule laid down in Panton v. Williams (2 Qu. Ben. 
196) in actions, for malicious prosecutions is, that 
though the question of reasonable and probable 
cause may depend upon numerous and complicated 
facts and inferences, it is the judge's duty to leave it 
to the jury to find the facts, and the inferences to be 
drawn therefrom, and to determine according to 
their finding whether there was reasonable and 
probable cause for instituting the prosecution. This 
rule though it was admitted to be difiicult, of Ap- 
plication, was followed in the case we are about to 
notice. In an action for a malicious prosecution for 
sheep stealing, it appeared that plaintiff was pos- 
sessed of a sheep, which defendant claimed as one 
of several stolen from him; and plaintiff having 
appealed to a neighbour as to its being one of a pen 
of sheep which he had bought at a fair, he said it 
was not one of that breed. Defendant then took 
away the sheep. Pluntiff sued him in the county 
court ; and defendant indicted plaintiff, but he was 
acquitted. The sheep was not defendant's but the 
jury found that the defendant believed that it was, 
and that he had reasonable ground for so believing. 
The judge thereupon ruled that there was reasonable 
and probable cause for the prosecution: Held, by 
Coleridge and Crompton, J. J., Erie, J. dissenting, 
that, under the circumstances, the fact of the 
defendant's belief and the finding of the jury that he 
had reasonable ground for that belief, where sufii- 
cient to justify the ruling of the judge. Douglas v. 
Corbett, 2 Jur. N. S. p. 1247. 

NUISANCE [aw/c, p. ISb'].-- Temporary cha- 
racter — Injury to reversion. — In order to give a 
reversioner an action for an injury of the nature of 
a nuisance, there must be some injury done to the 
inheritance, and therefore the injury must be of a 
permanent nature. Although the nuisances of smoke 
from the chimney of a forge, and the noisies made by 
the working of the forge on land adjoining the 
plamtiff 's land cause the plaintiff's tenants, occupy- 
ing the plaintiff's land, to give plaintiff notice to 
quit, and although the market price of plaintiff's 
land is diminished by reason of these nuisances, yet 
they are not nuisances of such a permanent character 
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as to entitle the plaintiff to bring an action for an 
iiyury to his reversion. Simpson v. Savage^ 6 Week. 
Rep, 147. 

PAYMENT INTO COURT.—i^^ecf of— Trover 
and money had arid received — Evidence. — A ptea of 
paTment into court has a different effect when pleaded 
to a count in trover and a count for money had and 
received. In the former case, it admits any evidence 
admissible under not guilty to reduce the damages ; 
in the other case, it admits of no evidence which, 
admitting a debt for a certain caused goes to reduce 
its amount by proof of payment oi* set-off; therefore, 
in an action of trover and for money had and 
received, brought by an administratrix against a 
party who, by mistake, had acted as executor de son 
torty it was held, that under a plea of payment into 
court to the whole declaration, the defendant could 
not prove in reduction of the amount recoverable 
under the indebitatus' count payments made by the 
defendant, and which the plaintiff would have been 
bound to make in the course of rightful administra- 
tion. Oohly V. GoMy, 26 Law Joum. 29, Ex. 

SHIPPING [ante p. 2n'],'-'Assignment, absolute 
in terms, bat intended as security — Not passing freight 
[vol. 1. pp. 309, 34i, 353, ante, p. 20].— A re- 
transfer of a ship to vendor, absolute in terms, but 
intended as a security, for the payment of the 
purchase-money, the ship then being on a voyage, 
and the transfer not mentioning freight, does not 
pass the freight to the transferee until, at all events, 
he has claimed it, and done some act tantamount to 
taking possession; therefore, where the purchaser 
and registered owner of a ship having sent her out 
on a seeking voyage, and their captain had chartered 
iher in June for a voyage on which the freight was 
received in October, and remitted by him by bill of 
exchange to the defendants ; they having, after the 
charter, but before the freight was earned, re- 
transferred the ship by an instrument absolute in 
terms but intended as a security for the unpaid 
purchase-money and not mentioning freight, and 
they having received the proceeds of the will : Held, 
that an action for the money was not maintainable 
by the transferree against them, he not having 
claimed the freight until they had received it. 
Semble, that the defence arose under the general 
issue. Gardner v. Cazenove, 26 Law Journ. 17 , Ex. 

SLANDER. — Evidence — Loss of custom — Special 
Damage. — In an action for slander for words spoken 
of the plaintiff in his trade or business, with a general 
allegation of loss of business, it is competent, to the 
plaintiff to prove and to the jury to assess damages 
for a general loss or decrease of trade, although the 
declaration alleges, as special damages, the loss of. 
particular customers, which is not proved. Evans 
v. Harries, 26 Law Joum. 31, C. P. 



STATUTE OF FRAUDS [vol. 1, p. 127; vol 
2, pp. 338, 334].— 29 Car. 2, c. 3, s. 17— Names of 
the parties to the contract — Memorandum omitting 
to specify work agreed to be done by one of the parties. 
— The following case is one of some importance 
concerning the statute of frauds, it being held that 
an order signed by the person to be charged, being 
the buyer, is sufficient to make a good contract 
within that statute if the name of the seller can be 
connected in writing with it, which is sufficiehUy 
done, if the plaintiffs^ names (the vendors) are on the 
title-page of the book (called an ^^ order-book)," 
wherein the order was entered, 'there being no 
suggestion of any fraud, and it being competent 
for the defendant to have seen and read the plain- 
tiffs names in the book when it was handed to him 
to write in. The memorandum stated all that was 
to be done by the* person charged— viz., the defen- 
dant; and, according to the case of Egerton v. 
Matthews (6 East 307), that is sufficient to satisfy 
the 17th section of the Statute of Frauds, though iiot 
to make a valid agreement in cases within the 4th 
section. The circumstances were as follow : — The 
defendant contracted with the plaintiffs for the 
purchase of various articles, and amongst others a 
pair of candlesticks, which were to be altered by the 
plaintiffs by adding a gallery to each, for the 
reception of a glass shade, in order to fit them 
for India. An entry of the articles ordered was 
made in the order book of the plaintiffs, and in such 
entry the candlesticks were described as >^two 
chamber candlesticks, complete, at twenty-two 
shillings each." The defendant signed the order by 
writing his name and address above the entry. 
The names of the plaintiffs were written on the 
title-page of the book, but were not otherwise 
connected with the entry : Held, that the defendant 
had a right to look in the book and see the vendors 
names on the title-page before he signed the order ; 
and that, therefore, the names of the vendors were 
sufficiently connected with the order U^ constitute 
a good contract in writing within the Statute of 
Frauds: Held, also, to be no objection to the 
sufficiency of the memorandum, within the 17th 
section of the Statute of Frauds, that it did not state 
that galleries were to be added to the candlesticks, 
that not being work to be done by the party charged. 
Quoere, if the contract for the purchase of the 
different articles was one entire contract. Searl v. 
BourdilUon, 2 Jur. N. S. p. 1209. 

SURETY [vol. 2, pp. 190, 307, 844].— Z>isc*ar^ 
of principal by mistake — Equitable replications- 
Common Law Procedure Act, 1864— Pfeodtn^.— It is 
the opinion of Willes, J. that where the previous 
pleading is on legal grounds, an. answer pleaded on 
equitable grounds may be supported on either legal 
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or equitable grounds ; but that it can be supported 
only on equitable grounds where the previous 
pleading is on equitable grounds. To an action by 
the plaintiff to recover contribution from the defen- 
dant his co-surety, the defendant pleaded that without 
his privity or consent the plaintiff had agreed to 
discharge the principal. Replication, on equitable 
grounds, that the agreement by wliich it was alleged 
the principal was discharged was worded by mistake, 
80 as to include the present claim contrary to the 
intention of the parties, and that the plaintiff did not 
otherwise discharge the principal, and that the true 
agreement was in all respects performed : Held, on 
demurrer, a good replication Vorletj v. Borrett^ 
26 Law Journ. 1 C. P. 

TRA^DE, RESTRAININ^G.— Cape/Min<— Licenw 
to use patent. — ^ covenant, by a licensee for the 
fesidne of a term of fourteen years, of patented 
improvements in machinery for sinbbing fibrous 
substances, not to mike or vend any slubbing frames 
whatever without the invention applied to them, is. 
not void as a covenant in restraint of trade. Janes v. 
Leesy 26 Law Journ. 9, Ex. 

WlTlif ESS.— ' Conduct-money^Action settled and 
money had and received. — Tlie following is the 
decision as to the conduct-money paid to a witness 
referred to at p. 238 ; and it establishes that where 
a person receives conduct-money on the service 
of a snbpccna, and before he docs anything, or incurs 
any expense in respect of it, the cause Is settled, and 
he has notice thereof, an action for money had and 
received will lie to recover hack the amount. 
Martin v. Andrews^ 2 Jur. X. S., 1121. 

COMMON UiW PRACTICE. 

ATTORNEY. — Summary juritdirtion of cow^ over 
[vol. 2, p. 22].— In order that the court should 
exercise jurisdiction over an attorney on a summary 
application, there must exist the privity of attorney 
and client between the parties. A. employed B. to 
collect the amount due to him on a bill of exchange. 

B. instructed C, an attorney, to sue upon the bill ; 
A. repudiated C. as acting on his account, and 
disclaimed any liability for costs in the action. C. 
sued, and the amount of the bill was recovered and 
paid over to him : Held, that A. was not entitled to 
the summary interference of this court, calling on 

C. to pay over the amount so recovered. Re Mar- 
shall, 28 Law Tim. Rep. 2.*)1. 

ATTORNEY'S BILL [vol. 2, pp. 61, 224, 345, 
346]. — Attorney and client — Taxation — Rescinding 
jttdge^s order referring hill to taxation — JuristJiction — 
6^7 Vic. c. 73, s. 87 [ante, pp. 219, 225 ; vol. 1, 
pp. 125, 302], — The following is the decision re- 
ferred to nn/e, p. 239 :— By the 6 & 7 Vic. c. 73, 
s. 37, it is, araongst other things, pro\ided that no 



reference of an attorney's bill to taxation shall be 
made " after the expiration of twelve months after 
such bill shall have been delivered, sent, or left, 
except under special circumstances, to be pi^ved to 
the satisfaction of the court or judge to whom the 
application for such reference shall be made." * The 
defendant being in custody, and ordered to find 
securities to keep the peace, employed the plaintiff, 
an attorney,, to find such securities, and put in bail, 
and so release him. The plaintiff sent in his bill 
for such services, and tnree years afterwards 
brought an action upon the bill. The defendant 
took out a summons to tax, and ^ judge at chambers 
made an order referring the bill to taxation. A 
rule having been moved to rescind the judges order 
on the grounds — first, that the court had no jurisdic- 
tion, the bill containing no items taxable at common 
law ; secondly, that more than a year having elapsed, 
and no special circumstances being shown, a refer- 
ence to taxation was prohibited by the above section 
of the stiatute, the court made absolute the rule on 
the latfer ground, giving no opinion on the former 
point: Qucere, whether putting in bail before a 
single justice is a proceeding in court so as to render 
a bill for such service referrable to taxation within 
the meaning of the above statute ? Cowdell v. Neale^ 
28 Law Tim. Rep. 173. 

DISCOVERY OF DOCUMENTS [ante, p. 
225]. — Copy of document already furnished. — The 
courts of common law will not grant a discovery where 
the party ap])lying has been supplied with a copy 
of the only document in the possession or power of 
the opposite party, and has been told that it was 
the only document, and that he might inspect it if 
he chose. Bray v. Finch^ 6 Week. ReJ). 148. 

EXECVTIC'N. Satisfaction by release of sheriff 
— Imprisonment — Gaol — 5icJL* prisoner — Relaxation of 
custody — How far an execution creditor can relax 
imprisonment u^thout discharging from custody. — 
When a sheriff has taken a party in execution under 
a capias ad satUfaciendnm^ he is bound to keep him 
in his gaol, and he cannot make a gaol for himself 
of his own authority ; he is bound to keep him there 
in arcta ctistodia, in order to enforce payment of 
the debt , and if he relaxes that arc tarn custodiam 
at all, so far the pressure to compel the payment 
of the debt is relaxed also, which the sheriff has no 
right to do. Upon that principle it is, that when 
the sheriff had suffered a man to go out of gaol, 
even in the custody of one of his officers, or, as in 
the case of Benton v. Sutton (1 Bos. and Pull. 24), 
he had suffered him to go, before he was taken to 
gaol, away from the lock-up house, in the tustody of 
one of his officers, it was held to be an escape. 
Whether it was held to be going at large again or 
not may be quite another question, with respect to 
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the mere words ^^ going at large ; " but it constituted 
an escape so far as the sheriff was concerned, and 
entitled the plamtiff, if he thought fit, to bring,an 
action against the sheriff for that escape. Formerly, 
he would have recovered the whole amount ; latterly, 
the law has been altered, and he would recover 
damages only. H. was sued for debt, and, after 
judgment against him, was arrested under a ca, m., 
and committed to gaol by S., the sheriff. The 
medical officet having reporied the prisoner sick, 
E., the execution creditor, authorised the sheriff 
to allow H. to go out of prison to a private house, 
but to be under the surveillance of sheriff^s officers 
who were efficiently to guard him. S. communicated 
this offer of E. to the prisoner, who accepted it with 
thanks, and was allowed to go out of gaol with 
officers who attended him during his absence. On 
convalescence, the sheriff re -conveyed H. to the gaol, 
when H. applied to the court to discharge him, 
on the ground that the writ of execution had 
been satisfied : Held (affirming the decision of the 
Supreme Court of Bombay), that as the execution 
creditor had expressly stipulated that the prisoner 
was to be under surveillance of the sheriff's officers, 
a id the latter aseerted, the prisoner w^ estopped 
from saying he was no longer in the sheriff's custody 
when out of gaol, and, therefore, he was not entitled 
to be discharged. If an execution creditor desires 
to allow the debtor to go out of prison for a tem- 
porary purpose, the custody continuing, the sheriff 
may refuse, unless ordered by a rule of court ; but 
if, without a rule of court, all parties agree, and 
from a laxity in the surveillance or otherwise the 
debtor escapes, it will then be a question of fact for 
a jury in an action against the sheriff by the creditor, 
whether the latter did not contribute to the escape. 
Haines v. East India Company^ 28 Law Tim. Rep, 
165. 

EXECUTION. — Ca, sa» against married women 
[vol. 2, p. 56] — Discharge from custody under ca. sa, 
Separate property.— In all the courts, if both 
husband and wife are taken in execution for the 
debt of the wife, she is entitied to her discharge 
unless she has separate property. In the Court of 
Exchequer the judges have said that they would 
only do it when she is taken with her husband; 
but the Court of Queen's Bench does not accede to 
that distinction, which would enable the creditor, 
by omitting to take the husband, to consign the wife 
to perpetual imprisonment, unless she could incur 
the expense of obtaining her release by a cessio 
bonorum. The practice in the Court of Queen's 
Bench is to discharge a married woman taken in 
execution, whether she alone be taken, or the 
husband be taken also, if the creditor cannot show 
that she is possessed of separate property; and 



where a married woman was taken in execution 
upon a judgment' against husband and wife for a 
debt due from her dum sola^ the court discharged 
her out of custody, though it appeared that shortiy 
before her marriage she had executed an assign- 
ment of all her property to trustees for the benefit 
of her creditors, and that under that deed the 
trustees were at liberty to carry on her business 
and make her allowances to the extent of £200 a 
year for the maintenance of herself and her fitmily, 
and though her husband bad taken the benefit ^of 
the Insolvent Act, and, consequently, could not.be 
arrested tor the debt. Ivens yJ Butler and wi/e^ 28 
Law Tim. Rep. 232. 

EQUITABLE REPLICATION [aafe, p. 129] 
— Statute of Limitations — Fraudulent concealment, — 
The Court of JBxchequer refiued to allow the 
plaintiff, whose declaration was in trover and trespass, 
and to which the defendant had pleaded the sUtute 
of limitation, to reply for replication on equitable 
grounds, under the 17 & 18 Vic. c. 125, s. 85 [vol. 1, 
p. 162], that the conversion and trespass in the first 
count, and the grievances in the second and third 
counts were fraudulently concealed from the plaintiff, 
until within six years before the commencement of 
suit. Hunter v. Gibbons, 2 Jur. N. S. p. 1249. 

NEW TBlAL^^Appeal [voL 1, pp. 169, 389, 
436, 437] — Preliminary objection, time for making — 
Point reserved, what^U ^ 18 Vic. c- 125, ». 34, 
35, 89, 40,Semble, that where there is on appeal 
to a common law court, under 17 & 18 Tic. c. 125, 
s. 40, against a refusal to grant a rule to show cause, 
and the court grants such rule, cause is to be shown 
in the first instance. When a preliminary objection 
to the appeal is to be raised, the time for objecting 
is when the respondent shows cause, and not till 
then. It is no objection to an appeal against a 
refusal to grant a rule on a point reserved under 
17 & 18 Vic. c. 125, s. 34, that the point is not 
simply a point of law, but one involving law and 
fact, and requiring the court to draw conclusions 
upon the facts of the case as a jury would do. 
Kingsford v. Merry, 5 Week. Rep. 151. 

PUBLIC COMPANY [ante, pp. ?0, 218, 223].— 
Scire facias against shareholders, under 8 j" 9 Vic. c. 
16 — Concurrent writs of scire facias [vol. pp. 248, 
275, 410; vol. 2, p. 270].--Under the 8 & 9 Vic. 
c. 16, s. 36, concurrent writs of scire facias may be 
issued against the shareholders of a joint-stock 
company, by leave of the court as therein mentioned. 
Therefore, to a declaration on scire facias against a 
shareholder it is no answer to say that, after the 
execution against a company and return of nvMa 
bona, and before motion to issue execution against 
the defendant, the plaintiff, with the consent of the 
CDurt, issued writs of sci, fi. against other share- 
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holders, which writs were still pendihg, and under 
which the plaintiff could have raised the money due 
to him. Nixon ▼. Brownlow^ 26 Law Joum. 12, 
Ex. 

SEQUESTRATION [vol. 2, p. 296].— /iwoZyen* 
— Interim order for protection — Ecclesi<istical benefice 
[Tol. 2, pp. 200, 209. 214]— 6 j- 6 Vic. c. 116—7 j- 8 
Vic. c. 96. — It is clearly established that property 
consecrated 'Xo divine uses shall not be taken in 
execution by temporal hands. Thus the glebe or 
churchyard cannot be taken under an elegit. Upon 
this principle it was held, in Arbuckle v. Cowt&n 
(3 B. and P. 521), that the profits of a benefice did 
not pass under an assignment pursuant to the then 
Insolvent Act. Tl.e same principle . was again 
affirmed in Bishop v. Hatch (1 Ad. and El. 171), 
where it was considered by Fatteson, J., that the 
assignees of an insolvent, under the 7 Geo. 4, c. 57, 
even without the introductory words of the 28th 
section, would have been confined to the peculiar 
remedy given by that section of the statute (similar 
to sec. 55 of the 1 & 2 Vic. c. 110) ; see, also, 
Waite V. Bishop (1 C. M. and R. 607 ; S. C. 3 
Dowl. P. C. 234, more fully reported); and 
Hawkins v. Gathercolc (6 De G. Mac. and G. 1 ; 
1 Chron. 212). An interim order for protection, 
granted under the insolvent acts, 5 & 6 Vic. c. 116, 
and 7 & 8 Yic. c. 96, only protects from process such 
property of the insolvent as would go to, or could be 
distributed by, the assignees under those acts. 
Those statutes contain no provision by which the 
assignees can obtain the profits of an ecclesiastical 
benefice. A writ of sequestrari facias, therefore, 
may be issued by a plaintiff in an action against the 
benefice of the defendant, after the latter has ob- 
tained an interim order for protection. Parry v. 
Jb»M, 2 Jur. N. S. 1190).. 

YENVE.— Change of venue [vol. 1, p. 51] - 
Affidavit — Use and occupation. — ^The present practice 
is to have the venue in an actioii laid where the 
cause may be most conveniently tried ; therefore 
the venue will be changed in actions for use and 
occupation on an affidavit that the cause of action 
arose in the county to which it is desired to be 
changed, and not -where it is laid, and that the 
witnesses of the party making the application 
reside there, unless it be shown in answer that the 
canse may be more conveniently tried in the county 
where the venue is laid. Smith v. O^Brien^ 5 Week. 
Bep. 197. 

BANKRUPTCY. 

ARRANGEMENTS [vol. 2, pp. 180, 213, 279, 
410]. — Neglect to file accounts — Dismissal Of petition, 
— N'o accounts being filed as required by sec. 214 of 
the Bankrupt Law Consolidation Act, 1849, with 



regard to private arrangements under the control 
of the court, the court refused to adjourn the fir^t 
sitting at the instance of the arranging debtor, but 

dismissed his petition. Me , 28 Law Tim. 

Rep. 178. 

ARRANGEMENTS.— Pcriton /or arrangement— 
Adjournment — No notice to creditors, as addresses, j'c, 
not known. — The bankruptcy court will not, in a 
petition for private arrangement, adjourn the first 
sitting at the instance of the arranging debtor, to 
enable him to give notice to his creditors to attend 
such sitting, and which he was previously unable to 
do by reason of his not kno«ving their names and 
addresses: Nor where such notice has not been 
given to the creditors for the first sitting, appoint a 
second sitting, although several of the creditors 
attend at such first sitting, and consent to the pro- 
posal of the arranging debtor, and also join in the 
application. Re Deeks, 28 Law Tim. Rep. 222. 

ARRANGEMENTS.— Ezecttrion of deed ofa.mgn- 
ment to trustees — Debtor superintending and refasinif 
to account for proceeds, — A., an arranging debtor 
under the arrangement clauses of the Bankrupt Law 
Consolidation Act, 1849, with the consent of his 
creditors, and under the sanction of the court, 
assigned all his estate and effects to trustees for the 
benefit of his creditors, with a covenant that he 
should continue his business for a year, or such 
longer period as should be resolved upon by the 
majority of his creditors, under the inspection and 
control of the trustees, who were also to receive all 
moneys arising thercfirom. Upon executing this 
assignment, A. obtained his certificate in the form 
prescribed by the act. The time for carrying on 
the business was subsequently enlarged and at the 
expiration of such enlarged time A., who had re- 
ceived all the proceeds of the business, refused to 
account under this covenant to the trustees, who 
thereupon took out a summons for the purpose of 
examining him regarding his accounts. The com- 
missioner refused to examine him, on the ground 
that the execution of the deed of assignment had 
taken the matter out of the jurisdiction of this court. 
Expartc Jones, 28 Law Tim. Rep. 239. 

ARRANGEMENTS [vol. 2, pp. 130, 213, 279, 
410]. — Disputed adjudication — Arranging debtoY — 
Order for protection from all process until further 
order — Protection gone by adjudication. — The word 
** process " contained in the order for protection to 
an arranging debtor, under sec. 211 of the Bankrupt 
I^w Consolidation Act, 1849, that the debtor shall 
be protected " firom all process until further order " 
must be deemed to be process at th^ suit of 
individual creditors, and not confined to process by 
operation of law for the benefit of the creditors 
generally; also an adjudication of bankruptcy at the 
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suit of an indiyidaal creditor, after a petition has been 
filed for private arrangement, must be regarded as 
a further order under the words "until further 
order,'' and consequently the protection granted by 
such order is withdrawn by such abjudication. 
Re Muddiman, 28 Law Tim. Rep. 222. 

BALANCE-SHEET AND ACCOUNTS. — 
Joint-stock company — Balance-sheet and account of 
directors^ to he signed by whom. — ^The balance-sheet 
and accounts of a bankrupt trading company ordered 
back to be filed and signed by all the directors of 
the company at the time of the petition for abjudica- 
tion, such signatures, however, to bind the directors 
respectively only during their respective j)eriod8 of 
office, with a proviso that, in lieu thereof each 
dil'ector or any of them jointly might prepare and 
subscribe a balance-sheet and accounts, embracing 
the whole period of such director or directors holding 
office as such. Re the Royal British Bank^ 28 Law 
Tim. Rep. 191. 

CERTIFICATE.— iVb^c of opposition— Credit.— 
A creditor who has not given notice of opposition 
in time for the certificate meeting, may, if such 
meeting be adjourned, be admitted to oppose at such 
acyoumed meeting, upon giving the usual three 
days' notice. A creditor who has neglected, without 
good and sufficient cause, to prove his debt prior 
to the certificate meeting will not be allowed to 
oppose at such meeting. Re Houghton^ 28 Law Tim. 
Rep. 177. 

HEARING. — In town or country — Removal of 
insolvents by creditors — 1 (f 2 Vic, c. 110, s. 94 — 
Country residents in London gaols. — ^The court, at the 
request of creditors, may order a prisoner to be 
removed from a London gaol to the gaol of the 
county in which he formerly resided, in order that 
he may be heard in the county court of the district 
where the body of his creditors reside. Re James 
Green, 28 Law Tim. Rep. 176. 

OPPOSITION.— O«rft«or /or damages opposing— 
Inquiry as to insolvent's property limited— Debts fradu- 
lently contracted. — Held, that a creditor for damages 
has no locus standi to inquire into or require an 
account of an insolvent's property at any period 
anterior to the date of entering up judgment, which 
day must be considered as the dat^f contracting 
his debt : Held, that damages recovered in an action 
for fraud and deceit is not, within the meaning of the 
statute 1 & 2 Vic. c. 110, s. 78, a debt contracted 
fraudulently. Re W. F. Cornwall, 28 Law Tim. Rep. 
221. 

PROOF. — Expunging proof — Reducing only — 
Appeals to Lords Justices, not to commissioners. — 
Where, upon an application to expunge a proof, an 
order has been made reducing^ iti^erely, the Court 
of Bankruptcy has no power to entertain an applica- 



tion to vary that order upon the same evidence as 
was produced upon the former occasion, where the 
effect would be to expunge the proof altogether. 
The proper course is to appeal against the order 
to the Lords Justices. Exparte Eaton^ 28 Law 1^. 
Rep. 178. 

PROOF [vol. 2, pp. 213, 214, 801, 891, 401].— 
Power of attorney by creditor not under seaL — Power 
of attorney not under seal, but which the party 
giving it had signed, and then, placing his finger 
upon his signature, had said, ^^ I seal and deliver 
this as my act and deed :" Held, sufficient to enable 
his attorney, to whom the power was given, to prove 
in respect of the debt of his piincipal, and vote in 
the choice of assignees. Exparte Welch, 28 Law 
Tim. Rep. 223. 

PROOF. — Loss by non-delivery of goods — Admis- 
sion of defendant — Arrangement clauses — Act of bank- 
ruptcy — Relation back of act of bankruptcy. — The 
76th section of the Bankrupt Law Consolidation 
Act enacts : ** That the filing of a petition by any 
trader for an arrangement between such trader and 
his creditors, under the provisions of the act as to 
arrangements between debtor and creditor, under 
the superintendence and control of the court, shall 
be accounted and acyudged conclusive evidence of 
an act of bankruptcy committed by such trader at 
the time of filing such petition, provided a* petition 
for adjudication of bankruptcy shall be filed against 
him within two months after such petition for 
arrangement shall have been dismissed; provided, 
also, that no adjudication shall be made on any 
such act of bankniptcy, unless and until af^er such 
petition for arrangement shall have been dismissed." 
A trader contracted to deliver goods at a certain 
price at a specified time. Before the time arrived, 
he filed a petition for an arrangement under the 
control l^f the Court of Bankruptcy, and put in a 
list of debts, among which was included an estimated 
amount due for the breach of his contract. The 
petition was afterwards adjourned into court and 
dismissed ; and the trader was adjudicated bank- 
rupt under the arrangement clauses. The creditor 
applied to prove for the amount of damages for 
breach of the contract, which was less than the 
amount stated by the bankrupt: Held, first, that 
although the filing of a petition was an act of bank- 
ruptcy under the 76th section of the Bankrupt 
Law Consolidation Act, yet the bankruptcy did not 
relate back to the filing of the petition; secondly, 
that the admission before bankruptcy of a debt being 
due, was good evidence of the debt, and the proof 
was allowed for the sum claimed by the creditor. 
Exparte Harrison, 6 Week. Rep. 193. 

PROTECTION.— iZc/ttMZ of— Petitioning as pri- 
soner — Removal of petition fromjiles of court. — ^Wherc 



Feb. 2, 1857.] 



THE LAW CHRONICLE. 



267 



an insolvent has failed to obtain protection from 
process, it is not necessary that he should remove 
the petition and schedule from the file, before he 
can subsequently petition the court under the prison 
statutes. Re CockeriU, 28 Law Tim. Rep. 177. 

FROTECTlOl^.^ Vacating petition on satisfaction 
of debts. — ^The Court of Bankruptcy will order the 
petition of an insolvent trader filed under the Pro- 
tection Act, 1842, and the orders made thereupon to 
be vacated upon the production of sufficient evidence 
that all the creditors, whose names appear in the 
. schedule annexed to the petition, have been satisfied, 
without reference to the amount received by each. 
Re M'Gurk, 28 Law Tun, Rep. 239. 

RE-HEARING.— 1 j- 2 Vic, c, 110, «. 9^—FacU 
not stated on original hearing, — The court will not 
grant a re-hearing upon facts within the knowledge 
of the. opposing creditor at the hearing, but which, 
by his own laches, he lost the opportunity of stating 
to the court at the hearing. Re William Lindsay^ 
28 Law Tim. Rep. 177. 

SUMMONING DEBTOR,— Summons during 
pendency of action at law — Costs — [vol. 1, pp. 18, 
256] .-r-A creditor may sue at law, and take pro- 
ceedings in bankruptcy simultaneously, and the 
debtor must, under sec. 85 of the Bankrupt Law 
Consolidation Act, 1849 [set out vol. 1, p. 256], 
pay the costs of and incident to the summons in 
bankruptcy, notwithstanding he pays the debt and 
costs of the action at law before the sumrnons in 
bankruptcy is returnable. Exparte Benham, 28 
Law Tim. Rep. 177. 

WINDING-UP.— Manager appointed — Official 
assignee's rights not affected^ nor bankruptcy affected, 
— ^An order for winding-up a company had been 
made and inroUed, and a manager appointed, who 
received a large sum of assets. A fortnight after- 
wards the company was a(\judged bankrupt : Held, 
that the official assignee had the legal title to the 
assets, and that the bankruptcy must proceed, and 
the assets be handed over to the official assignee. 
Re the Royal British Bank, 2 Jur. N. S. 1111. 

COUNT'v COURTS. 

COSTS.— Concurrent jurisdiction— 9^ j- 10 Vic. c, 
94, s. 128—15 {r 16 Vic. c. 5^, s. 4.— The following 
case is one of much importance as to the right of a 
plaintiff to costs, notwithstanding the County Court 
Acts: — ^In applying to the court or judge at cham- 
bers, to certify for costs under 15 & 16 ^ic. c. 54, 
6. 4, it is sufficient for the plaintiff, by his* affidi^ts, 
to make out a prima facie case, that the defendant 
resides or carries on his business out of the juris- 
diction of the County Court in which the cause of 
action, wholly or in some material point, arose, to 
entitle him to call upon the defendant to answer 



such affidavits; therefore, -where the plaintiff's 
affidavit stated that upon inquiry being nulde at the 
place where the defendant was employed, for the 
purpose of ascertaining his residence, that the 
servant said that the defendant had formerly des- 
cribed himaejf as of No. 4, St. «{phn'8-wood-road, 
which is out of the jurisdietioflF of the comity 
court in which the cause of action arose, and that 
the deponent verily believed he resided there ; and 
that the defendant's attorney swore in answer that 
the defendant did not reside or «arry on busi- 
ness at No. 4, St. John's-wood-road, but no affi- 
davit was made by defendant himself; and it was 
not sworn that defendant resided within the juris- 
diction of the said County Court, and the judge 
made an order giving the plaintiff his costs: Held, 
that the judge was right in so doing,* and the Court 
of Exch^uer refused to rescind such order. Spring^ 
bstt V. Kingy2S Law Tim. Rep. 236. 

CBDflNAL tAW. 

ABSOJil.— Setting fire to flax,— 7 Wid, 4, fr 1 Vic. 
c, 89, s, 10. — ^The prisoners were indicted under stat. 
7 Will 4 & 1 Vic. c. 89, s. 10, for setting lire to a 
stack of grain, and convicted. The stack in question 
was of the flax plant, with the seed or grain in it, 
and the jury found that the fli^x seed is a grain : 
Held, that the conviction was right. Reg, y: Spencer^ 
2 Jur. N. S. p. 1212 ; 26 L. J. 16, M. C. 

BIGAMY [ante, p. 229].— Jfam'a^e in dissenting 
chapel — Presitmption of legality — Evidence [flnte, p. 
281, 232].— The following decision is in tonformity 
with the case of Campbell v. Corl€y, stated ante, 
pp. 231, 232 : — Upon an indictment for bigamy, 
when the first marriage has taken place in a 
4issentuig chapel, it is sufficient to prove by a 
witness, who was present, the solemnisation of a 
marriage in Uct in the presence of the district regis- 
trar, as the court will then presume the legality of 
the marriage. A certificate of the fiu^t that- the 
chapel had been registered on a day named under 
the hand of the superintendent registrar was pro- 
duced by a witness, who stated that it was correctly 
extracted from the register: Held, by Pollock, 
C. B:, and Willes, J., that the document was 
admissible as an examined copy of the entry in the 
register. Reg, v. Mainwaring^ 28 Law Tim. Rep. 
189 ; 26 Law Joum. 10, M^ C. 

EMBEZZLEMENT. — Accounting — Entering 
amount in one hook to credit ofparty^ but not in others, 
— Where a person duly accounts in the proper books 
of his employer he is not guilty of embezzlement, 
although he docs not pay over the money. It was 
a prisoner's duty when he received moneys on account 
of his masters, to enter the amounts to the credit of 
the customers ia a day or cash book, to make extraicts 
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from this book, and then to enter the whole amount 
on the credit-side of a banker's deposit account, and 
to pay in the amount to the credit of the prosecutors 
with their bankers ; he afterwards was to post the 
amounts in a ledger, which contained the accounts of 
the different customers. The prisoner reeeived 
an amount which he appropriated to his own use. 
He had made an entry of this amount in the ledger 
to the credit of the customer, but there was no other 
entry of it : Held, that he was properly convicted 
of embezzlement. Reg, v. Lister ^ 2 Jur. N. S. 1124. 

INDICTMENT,— Removal by certiorari [vol 2, 
p. ^W]— Costs of prosecutor— 1^ fr 17 Vic, c. 30.— 
Where one only of several persons against whom 
jointly an indictment has been found, applies for a 
certiorari to remove it into the Queen's Bench, the 
court may order him to enter into a recognisance to 
pay the costs of the prosecutor, not only if he, but 
if any one of the other defendants be convicted. 
Reg, V. Jewell, 28 Law Tim. Rep. 231. 

PUBLIC HEALTH ACT [vol. 1, p. 20; anU, 
pp. 50, 51].— .11 j- 12 Vic, c, 63, s, SO— Person 
conducting election — Remuneration — Discretion, — ^By 
section 30 of the Public Health Act, 1848 (11 & 12 
Vie. c. 63), the local board of health have a discre- 
tion as to what is a reasonable remuneration for the 
person conducting the election of the board; and 
the Court of Queen's Bench cannot review their 
decision upon an affidavit that the sum allowed was 
net reasonable, for the act makes the board judges 
of what is reasonable, and it is to be supposed that 
the discretion vested in them by the act will be 
honestly exercised. Exparte Metcalfe^ 2 Jur. N. S. 
p. 1245. 

PUBLIC HEALTH ACT [ante pp. 50, 51]. 
— Private improvement expenses — Private improvement 
rates— Land adjoining street not being a highway — > 
Making carriage road where footpath only — 11 j» 12 
Vic, c, 63, *. 69—17 j- 18 Vic, c. 101.— The Public 
Health Act, 1848, 11 & 12 Vic. c. 63, s. 69, enacts, 
that " in case any present or future street, or any part 
thereof not being a highway, be not sewered, levelled, 
paved, flagged, and channelled, to the satisfaction of 
the local board of health, such board may, by notice 
in writing to the respective owners or occupiers of 
the premises fronting, adjoining or abutting upon 
such parts thereof as may require to be sewered, " 
&c., require them to sewer, &c., the same >vithin a 
time specified ; and in case of default, they are 
empowered to execute the works themselves, and 
charge such owner with the expense, and to recover 
the same in a summary manner, or to declare the 
expenses to be private improvement expenses, and 
recoverable as such : Held, that the section applies 
only to existing streets which are out of repair, and 
which are not highways; therefore, Uiat the 



local boar^ cannot charge the owners of adjoining 
land with the expense of sewering, levelling, paving, 
&c., of a new street or road made by the local 
board, or where there has been formerly a public 
footpath repairable by the parish, to which they 
have added a carriage way, and made it a wide road. 
The Local Board of Health of Rrngston-upon-HuU v. 
Jones, 6 Week. Rep. 161. 

TURNPIKE ROADS [vol. 2, pp. 13, 106 ; ante, 
p. 230].— XeoM of turnpike tolls— JUghts of lessee and 
trustees to increase or alter the tolls— Reduction of toUs 
without consent of lessee — Damnum absque injuria, — 
The first act referred to, 3 Geo. 4, c. 126, was an act 
to amend the general law relating to turnpikes in 
England, and extended to all other turnpike acts 
except as to such enactments as should be varied 
or repealed by such acts. And it was thereby 
enacted that it should be lawfbl for the trustees or 
commissioners, in case no power was given them by 
the act under which they were appointed, and they 
were thereby empowered at a meeting to be held 
for that purpose (of which one month's notice in 
writing was to be affixed to the turnpike gates, and 
in some of the papers circulated through that part 
of the cotmtry) from time to time to lessen and 
reduce any of the tolls granted by the said acts for 
such time as they should think proper ; and afler, at 
any meeting to be held as aforesaid, to advance such 
toUs to any sum not exceeding the rates granted by 
the said acts. Provided that where the money 
borrowed on the credit of the tolls should not be 
paid, no such tolls should be lessened or reduced 
without the consent of the persons entitled to five- 
sixths of the money remaiuing due on the tolls. 
And if any reduction or advancement should be 
made, it must be according to the scale of the tolls, 
any other mode to be null and void. The trustees 
of a turnpike road, acting under a general and 
special act, lease the tolls of a particular district 
upon which tolls there is a mortgage, it being stated 
when the tolls are let, that a certain gate would be 
moved, and the tolls taken in future under the then 
new (special) act. Lists are affixed to the toll gates, 
and tlic gate in question is moved. Up to the time 
of the gate being so moved, the lessee takes the tolls 
under the general acts, and since that time, according 
to the scale put up by the trustees, and likewise 
takes a full toll at two gates, including that which 
had been moved, where before the gate was moved 
full toll was not taken, and only a half toll could be 
taken at one gate under the affixed scale. The 
trustees then give notice of a meeting to consider 
the propriety of reducing so much of the tolls as 
were in excess of those previously taken at the gates 
in question ; the lessee attends the meeting, and 
objects to such proposition ; the meeting ia^adjoomed, 
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and the lessee files a bill , and moves fbr an injunction 
to restrain the trustees from making an order 
reducing or altering the tolls, on the ground that 
the trustees are bound hj the lease not to prejudice 
the plaintiff's rights, and that the mortgagees must 
have notice under the acts of ParUament regukting 
turnpike roads : Ueld, first, that trustees of a turn- 
pike road being public officers, are not debarred 
from yarying the tolls because they lease them. 
Next, that what was intended to be done was only to 
restore the previously existing state of the tolls, and 
wa8,although a detriment to the plaintiff, damnum iine 
injuria. It could not be assumed that the trustees 
were neglecting their duty, and therefore the not 
giving notice to the mortgagees rather showed that 
no reduction was intended. Motion refused with 
costa. North v. Thompson^ 6 Week. Rep. 176. 



THE MONTH'S SUMMARY. 

An innocent man convicted — ^The case of a person 
named Markham, who, though innocent, was found 
guilty, and suffered a portion of his sentence, 
has been made the subject of much comment in the 
newspapers, and some have not failed to take 
advantage of th^ incident to throw blame on the 
profession. It is obvious that no system, dependent 
upon mere human means, can be so perfect as never 
to fail ; and it is undeniable that our criminal law 
allows a greater chance to an accused of escape than 
exists in other countries. Whether Government 
■hottld not be empowered, in such cases, to do 
something more than grant a mere pardon, is a 
qnestion upon which little doubt ought to exist; 
but yet there are some who think that the innocent 
convict has no claims to any such consideration. 
At any rate, such a case as that above referred to, 
afforda an additional argument in favour of an appeal 
in criminal cases, with a discretionary power to 
grant or refuse it. The following we take from a 
newspaper, without accepting all its statements and 
opinions : — A man, named John Markham, who had 
been tried and convicted of attempting to utter a 
forged cheque, has been discovered to be entirely 
innocent, the case being one of mistaken identity. 
In consequence, he. has received her Majesty's 
pardon^ that being the course usually adopted, and 
necessitated by our strict adherence to an old legal 
fiction that the law can do no wrong. The result 
of this absurdity is the still greater one of necessitat- 
ing the direct interference of the Crown — ^that being 
given, moreover, under the form of forgiveness — 
when a legal sentence is discovered to have been 
delivered upon $n erroneous judgment. The n^an 
was tried at the Old Bailey, and we would only add 



that this is not the first time our faith has bee^ 
shsJcen in the infallibility of Old Bailey justice. 
Those who wish to see it under its lea^t favourable ' 
aspect, should attend the court when what is called 
" a batch of Mint cases *' is being tried. It seems 
that there is some notion among the poor that it is 
no use to be defended by counsel against a charge 
of passing bad money. It is painful to hear the 
protestations of innocence on the part of some of 
the culprits as they are removed from the dock, 
and consider how easily evidence in a ease of 
uttering bad money may be baaed upon error, or 
even malice ; to say nothing of the thousand chances 
in favour of the prisoner having received the money 
and priesented it for payment in ignorance of its 
being counterfeit. 

Another innocent man .convicted, — ^It would appear 
that the conviction of innocent men is by no means 
uncommon, for we are now told that by the exer- 
tions of the Ordinary of Newgate another man, 
Martin by name, who had been convicted and 
sentenced to four years' penal servitude for highway 
robbery, with violence, at Bethnal Green, was 
proved to be innocent. " I heard this man tried,** 
says Mr. Bose, ^*and doubted his guilt. When 
undergoing his sentence he came under the care of 
the Ordinary of Newgate ; he believed him to be 
innocent: We ransacked Bethnal Green for three 
days, and got undoubted evidence that he was not 
guilty; and, moreover, discovered who was the 
guilty man. Martin was pardoned, and not long 
since he stood in my office an emaciated wrreck of 
his former self. Before he went to Millbank, he 
said he didn't know his own strength, and could 
work without fatigue the longest day." 

More innocent persons, — Since the above, the 
papers may be said to be teeming with instances 
of persons unjustly convicted, and under such 
ciixumstances as to make one doubt whether there 
is not something radically wrong in the administra- 
tion of justice. One harrowing case of " Mr. T.," 
stated in the Advertiser^ deserves attention, and we 
suppose there are grounds for the statement, as a 
subscription is being made for the benefit of the 
parties. 

Building improvements in Chancery-lane, — The Law 
Union Assurance Company's building in Chancery- 
lane has proceeded with extraordinary rapidity within 
the last six weeks, from the designs of Mr. Penfold, 
the architect. The front elevation is entirely of 
stone, in the Elizabethan style, and contains a large 
amount of moulded and carved work about it, which 
is being in a great measure cut in position, the plain 
blocks for which have been built in as the work was 
set. The new miig of the Law Institution is pro- 
ceeding in a very satisfactory manner, under the 
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superinteadence of Mr. P. C. Hardwick, the archi- 
tect. The system pursued in setting the stone 
work is by means of th^ " travelling crane," which 
is doing its work as. usual with the greatest precision. 
The new building rests on a granite baseihent, and 
will in every respect harmonise with the old wing 
on the northern side of- the present entrance of the 
old buirding. The house, No. 113, belonging to the 
society, hear to the new wing just alluded to, is now 
in process of demolition ; and whenNos. 114 and 116 
are pulled down, and the old block set back, a uniform 
and fextra width of street will be obtained, extending 
to Fleet-street, which is so much needed in this 
crowded thoroughfare. We regret to observe the 
great unsightly gap at the corner of Chancery-lane 
and Carey-street still remaining in statu quo. We 
sh&uld rejoice in connection with this to see the block 
of dangerous-looking wooden houses opposite forth- 
with pulled down, set back, and rebuilt, so as to form 
a spacious opening from Chancery-lane to Lincoln^s- 
inn-fields, to which we have adverted on a former 
occasion. In this lanp we shall soon have as much 
variety of architecture as any can well desire. In 
the first place, in the Law Institution we have the 
severe Greek of Sir Robert Smirke ; then the Italio- 
Lombardic structure of Mr. Knowles, which forms 
part of Fleet-street; after that, and nearly opposite, 
the Renaissance tavern of Mr. Legge ; and lastly, the 
building of Mr.Penfold, an ornate specimen of Eli- 
zabethan ; — all good to a very great extent in their 
different, although somewhat discordant, styles. — 
Abridged from Building News, 

The new Solicitor- General, — As before stated 
(p. 22), the Right Hon. James Archibald Stuart 
Wortley, M.P., has been appointed Solicitor- 
General in the room of Sir Richard Bethell, ap- 
pointed Attorney-General. Mr. Wortley was called 
to the bar by the Hon. Society of the Inner Temple 
2 1 St January, 1831, and went the Northern Circuit ; 
he became a Queen's Counsel in 1841 ; and was 
Judge Advocate General from January to July, 
1846. He was appointed Solicitor- General to the 
late Queen Dowager in 1845, and held that office 
until her Majesty's death in December, 1849. He 
was elected by the City of London as Recorder, 
September, 1850, and is sti^nding counsel to the 
Bank of England. The right honourable gentleman 
is the third son of the first Baron Whamcliife ; 
his mother was a daughter of the first Earl of Erne. 
He was born July 3rd, 1805, and was educated at 
Christ Church, Oxford, where he graduated, B.A. 
in ISJG, and M.A. 1831. He was elected M.P. for 
Halifax in 1835, but ceased to represent that 
borough in 1837, and was elected M.P. for Bute- 
shire in 1842, which place he has represented ever 
since. In 1845, he took otiicc under Sir Robert 



Peel's Government as Attorney-General of the 
Duchy of Lancaster ; in 1846, he became a member 
of the Privy Council. On the 6tll of May, 1846, 
he was married to the Honourable Jane Lawley, 
.only daughter of the first Baron Wenlock. He is 
uncle to the present Lord WhamcUfre, who suc- 
ceeded his father, the second baron (Mr. Stuart 
Wortley's elder brother), in 1845. His family is 
a younger branch of that of the Earl of Bute ; his 
grandfather (Mr. James Stuart Wortley Mackenzie), 
whose last two names were taken with property 
which he acquired by marriage and inheritance, 
being a second son of the third Earl of Bute by 
the daughter of the celebrated Lady Wortley 
Montague. 

Reversioner suing for nuisance, — A reversioner 
cannot sue for an injury to his reversion by reason 
'of a mere temporary nuisance (p. 261). 

Surety entitled to principal's securities^ indepen- 
dently of the late act (p. 90), where he pays off the 
debt. And this applies to a stop-order. The cre- 
ditor becomes a trustee for the paying surety of all 
his securities, including the stop-order, and cannot 
discharge the latter without the surety's consent 
(p. 256). 

Indictment — Bank notes — Description, — The case 
stated at ^e 231, to the effect that bank notes are 
properly described- in an indictment for larceny as 
^^ money, ^' although at the time they were etolen 
they were not in circulation, but were in the hands 
of the bankers themselves, deserves the attention 
of the practitioner. 

BiUs of sale, filing, — ^The practitioner will do well 
to bear in mind that an affidavit verifying a bill of 
sale, must contain a description of the residence 
and occupation of the assignor (p. 259). 

Attorney, summary jurisdiction over^ is only exer- 
cised when the relation of attorney and client clearly 
exists (p. 268); 

Execution against married women, — The Court of 
Queen's Bench will discharge a married woman 
taken in execution where she has no separate pro- 
perty, though her husband is not arrested (p. 264). 

Fire insurance, alterations made in the pre' iscs 
whereby the risk is not increased, no notice nfefed be 
given to the office (Stokes v. Cox, p. 259). 

Insolvent — Protection — Ecclesiastical benefice, — 
Attention is requested to the case of Parry v. Jones 
(p. 265), deciding that after an interim order for 
protection a plaintiff may issue a sequestration 
against the insolvent's benefice. 

Witnesses not believing in future state, — Two recent 
cases have recalled attention to the subject of the po- 
licy of requiring witnesses to be sworn by a rehgious 
form, and requiring them to express a belief in a 
future state of rewards and punishments. One 
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infltanoe Was on the trial of Dedea Redanies for 
murder, where a witness, stating that he considered 
the administration of an oath was merely a civil 
ceremony, Mr. B. Bramwell asked him whether he 
beliered in a furore state of rewards and punish- 
ments; and upon the witness stating that he did 
not believe in a future state, the judge said he could 
not be sworn, and ordered him to leave the witness- 
box. Another case occurred at the Newcastle 
County Court, where, afVer much fencing on the 
part of the plaintiff, who was called as a witness, the 
judge said to him : *^ Suppose you are sworn in any 
particular way, do you consider that you would be 
in any way bound by what will take place hereafter 
in the way of punishments or rewards for it ? The 
witness answered in the negative, and jthe judge 
refused to take his evidence. As this latter case has 
attracted some attention, we add a short account of 
it : — A claim for certain periodicals supplied to the 
Chartist News-rooms, Newcastle, was recently pro- 
secuted in the county court by a Mr. Watson. On 
the plaintiff appearing in the witness-box, Mr. Story, 
the solicitor for the defendant, catechised him as to 
his belief. The following is a specimen of the col- 
loquy : — Mr. Story : Do you believe in a future state 
of rewards and punishments ? — ^Plaintiff : I can't say 
I disbelieve in tliem. — Do you or do you not be- 
lieve in a future state of rewards and punishments ? 
— ^I can't tell exactly what you mean. If you will 
explain to me what you mean by rewards and 
punishments, I will perhaps be able to answer you. 
Then do you believe in the existence of heaven and 
hell ? — I believe there is such a thing talked about ; 
but whether tii.ire is such a thing I can't tell. On 
this Mr. Story contended that Mr. Watson's evidence 
could not be received, and the judge concurred. 
There being no other witnesses in attendance to 
establish the claim, the plaintiff was nonsuited, and 
he was required to pay the costs of the defendant. 

British law of murder as described by Mr. Dickens. 
— It is well known that Mr. Dickens and some 
others, mostly his imitators, seek to throw ridicule 
upon the administration of justice ; and for such 
purpose are constantly indulging in remarks upon 
what they term the absurdities of the law, of which 
the following paragraph may be taken as a specimen 
(though rather of a moderate kind), in which it will 
be seen that, because advocates are to be found who 
think it right to require proper proof of the guilt of 
accused parties, and that the act charged should be 
shown to be one amounting to the crime alleged, they 
are accused of " incredible absurdity," and charged 
vvith " moaning" over the conviction of murderers : 
— " Will the reader, who may not remember the 
facts, look Imu^ to what Westminster Hall said about 
the case of one Barthelemy, who, having had the 



misfortune to murder an old gentleman in Warren - 
street, Tottenham -court-road, was escaping over a 
garden fence, when, being collared by a meddlesome 
individual labouring under the absurd idea that he 
ought to stop a murderer as law was not there to 
stop him, he became virtuously indignant, and shot 
that meddlesome person dead ? In that case, which 
attracted great attention, Westminster Hall solemnly 
argued and contended before Lord Campbell that 
the meddlesome man shot dead had no right to stop 
the murderer, and that the murderer had a right to 
shoot the meddlesome man shot dead for stopping 
him I Before as upright and as sagacious a judge 
as ever graced the bench, this almost incredible absur- 
dity could not prevail, and Westminster Hall was 
reduced to the last feeble resource of moaning at the 
clubs until the ill-used murderer was hanged." — 
{Dickens's '' Hovsehold Words,") 

Act of Bankruptcy by petitioning for arrangement — 
Relation back. — A very important point in bank- 
ruptcy law has been decided by the Lords Justices, 
they having held that though the filing a petition for 
arrangement under the control of the Court of Bank- 
ruptcy was clearly an act of bankruptcy, if adjudication 
was afterwards obtained, yet the bankruptcy does 
not relate back to the time of the filing of such peti- 
tion ; for, otherwise, transactions between the pre- 
sentation of the petition and the adjudication would 
be invalidated, though it could not then be known 
that bankruptcy would be the result of the petition 
(p. 265). 

Authority of counsel and attorney. — Mr. Justice 
Crowder has delivered his judgment (for such it is, 
and not of the court) in the now celebrated case of 
Swinfen v. Swiofen (ante, p. 158), where the princi- 
pal point rused was as to the power of counsel to 
bind their clients by their acts in court : and his 
lordship held that counsel, in the absence of 
special authority, have no implied general autho- 
rity to bind their clients by a compromise (Swinfen 
V. Swinfen, 28 Law Tim. Rep. 233). The third 
point noticed (ante^ p. 158) must therefore be con- 
sidered as not sustainable to the extent there stated. 

Is an equity of redemption assets f — This point is 
noticed in 2 Jur. pt 2, p. 537, where it is said to be 
doubtful if it be equitable assets, if not charged with 
debts (see Foster v. Handley, 15 Jur. 73 ; 1 Law 
Chron. vi. ; Beale v. Symonds, 16 Beav. 40G), 
though it is liable to specialty debts, and the remedy 
is not lost by their being no heir (2 Law Chron. 27. 

Attorney proceeding in wrong court. — It will be 
seen, from the case of Cox v. Leach (p. 259), that 
an attorney is expected, if he take proceedings in a 
local court, without express directions, to see that 
there is adequate machinery in the court to carry 
out the objects of the action. In that case the plain- 
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tiflT had received instructions to proceed at law 
against some underwriters, and he sued in the Lord 
Major^s Court. Some of the necessary witnesses 
resided in Calcutta, and a commission for their 
examination was necessary ; but it appeared that no 
commission could issue from the court except on the 
equity side, and then the expense would have to be 
borne by the plaintiff. Surely this is a hard case 
upon the attorney; but for the very reason, it is 
the more necessary that our readers should bear it 
in mind. The attorney was allowed his charges for 
writing letters, and prior to the commencement of 
the proceedings in court. 

** Legal Observer.^^ — ^This publication has ceased to 
exist defactOy as indeed it had virtually done as an 
*^ organ of the profession ^' (to which title it modestly 
aspired, so far as the mere assertion was concerned) 
for many years, the only wonder being that its pro- 
prietor thought it worth, while to prolong its feeble 
existence so long. We are not prone to indulge in 
depreciatory remarks, more especially where a de- 
fUnct peribdicaL is concerned, being mindAil of the 
transitory and imcertain state of all publications, 
including our own ; and, if so inclined, has not the 
work been done to our hands, and better than we 
could do it, by our former correspondent, Mr. Mars- 
land, in the Law Times for the 10th of January last ? 
And has not the Legal Observer also written its 
own epitaph, expressed in more bitter terms than 
we could allow ourselves to use, in the following 
liberal article "which appeared in the Legal Observer 
for February, 1843 (we have not the exact refer- 
ence), and to which we drew attention at that time 
in a publication of ours, entitled the Weekly Law 
Maganne (vol. 1, p. 849). Change the title of 
Legal Ouide into that of Legal Observer^ and we 
have the judgment of the Editor (prophetically 
given) on his own beloved, but now deceased 
offspring:— "The work called the Legal Guide has, 
we understand, ceased to exist. We have not for 
some time seen it, nor are we acquainted with any 
one who has, but, judging from some numbers of it 
that we did see when it was first published, and 
presuming that it did not improve, our only wonder 
is that any Jive individuals - could have been found suf- 
fidently curious or benevolent to have taken it in. We 
do not wish, however, to speak in any tone of 
triumph at its want of success ; for although it was 
started with the direct view of injuring the Legal 
Observer, if it had done so, most assuredly we should 
have deserved to be injured. As it was, we believe 
it never induced one of onr subscribers 

* To swerve from truth, 
Or chauge thnr constant mind.* 

The only persons iiyured were those who started 
and carried it on." We assure our readers that the 



above extract is taken from the Legal Observer, as 
may be seen by turning to the volume for 1843, and 
that we have not had any act or part in the inditing 
of the above precious morceau, though we confess 
we are astounded at the complete applicability of 
every depreciatory sentence in it to the actual cir- 
cumstances of the lately defrmct pubiicrtion. 

Insolvent remanded at the suit of a creditor less (han 
£20.— At the Insolvent Debtors' Court a creditor 
appeared last week to oppose a prisoner who owed 
him £6, Mr. Commissioner Phillips pointed out to 
the creditor that the debt being under £20, would 
not enable him to keep his debtor in prison, even 
although a judgment of three years* imprisonment 
were delivered. It might have been added that, if 
a fraudulent debtor had run up debts to any amount, 
each respectively under £20, he might cause himself 
to be arrested for one above that sum, receive the 
heaviest judgment the court could inflict, and trip 
from the insolvent's box to become free as air by a 
collusive discharge. Such is the state of the law ! 
The Commissioner's judgment, which ought in fiict 
to be a sentence of imprisonment for the time therein 
specified, is at present only an unconditional dis- 
charge at the end of that period, without prejudice- 
to the release of the prisoner in the meantime by the 
plaintiff at whose suit, real or fictitious, defendant 
has been arrested. 

State of prisons — Want of due classification and 
arrangement, — Mr. Under-Shcriff Rose, in a letter 
upon the case of Markham (pardoned for being 
innocent), has some remarks upon the internal 
arrangements of Newgate. He says, ^^ The convicts 
there are all in one room together, three murderers 
at one time, pirates who had deliberately planned 
wholesale massicres to be accompanied by indes- 
cribable atrocities ; burglars, garrotters, thieves 
from their birth, receivers and putters-up of rob- 
beries, and the perpetrators of unmentionable 
crimes. The amusement of this den of devilry is 
to narrate their crimes, and to plan fresh ones/' 
It further appears that when an innocent man comes 
among this set of wretches, and persists in his 
innocence, he is ** persecuted and tormented with 
the most virtdent and relentness malignity." This 
description reads more like an extract from Fielding 
than a newspaper description of an existing estab- 
lishment for the repression of crime. On the other 
hand, at Pentonville the solitary system is said to 
be so rigorpusly enforced that the convicts often 
shriek out or faint away at the sound of a human 
voice ! 

Tickets of Leave — Assumption of other names. — A 
country magistrate states that the statistics published 
as to the reconviction of ticket-of-leave men are by 
no means to be depended upon as pointing out the 
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full extent of the relapses of these discharged con- 
victs. He says, " Where one of these unfortunate 
persons has committed, or proposes to commit, a 
crime, it is his interest to assume another name, 
and to conceal or destroy his ticket, the preservation 
of which cannot he otherwise than detrimental to 
him. Having used this precaution, the chances are 
very much in favour of its not heing discovered 
that he is a tieket-of-leave holder, unless he has 
heen so incautious as to exercise his craft among 
his old haunts, where he is already known to the 
police.^* This letter exhibits a new phase of the 
question as to these tickets of leave. 

Prevention of counterfeits of cheques, — ^The remark- 
able series of forgeries brought to light by the ap- 
prehension of Saward and his associates will pro- 
bably be iuFtrumental in bringing into use some plan 
whereby the counterfeiting of bankers^ cheques may 
be rendered a matter of greater difficulty than at 
present. The peculiar faculty of imitating at will 
the handwriting of any person is by no means rare. 
One method which we have seen adopted in large 
houses is to have a die manufactured with a leyer 
press. This latter is entrusted to the cashier of the 
establishment, and all cheques issued are counter- 
signed in the office by the impression, after signature 
by the principal. 

Debt collecting societies and published lisU of bUls of 
sale^ judges' orders, j^r. — We have before drawn at- 
tention to the reprehensible system of publishing 
lists of bills of sales, judges* orders, &c., given by 
debtors, and also to the formation of debt collecting 
societies (two schemes extremely detrimental to the 
interests of the profession, and which should be dis- 
couraged by professional men, though they are pa- 
tronised by the Law Times for its own purposes). 
We ate now informed that the prospectus of a new 
society, for Militating the collection of debts, is ex- 
tensively placarded about the metropolis. Among 
other advantages, it offers the free use of a private 
list of all registered bills of sale, warrants of attorney, 
cognovits, and judges' orders. We only mention 
the society for the sake of this announcement, of 
which we have no reason to doubt the good &ith. 
We know that at least one other establishment of a 
similar kind accords the same privilege to its sub- 
acribers. But it ought to be known that the regis- 
tration of these documents is compelled by acts of 
Parliament, which provide a proper office for the 
purpose, and further impose a fee of one shilling for 
every search. Now, if these registers be allowed to 
be copied throughout by private persons or com- 
panies, in order that searches may be made therein 
upon any other terms than the payment of the sta- 
tutory fee to those officially entitled to receive it, 
those in charge of these registers commit an act of 



gross dereliction of duty. The matter has only to 
be exposed to be instantly stopped. In order to 
show the extent to which this illegal practice obtains, 
we may state, on good authority, that a printed list, 
taken from the official register of jtldges' orders, is 
periodically published confidentially to the subscribers 
to a certain establishment. And when it is considered 
that an action, having once been brought, and four 
days having elapsed ftom service of the writ, no 
arrangement can be afterwards come to between the 
parties, according to strict practice, without a judge^s 
order,, and that subsequent pa3rment is not shown .on 
the register, the profession will a^ once perceive the 
magnitude of the evil. A disputed account, arranged 
by payment of a sum perhaps much less than that 
sued for, may be the means of bringing a trades- 
man's name into print in a list published exclusively 
as a caution to creditors. The mere entry of his 
name in the official catalogue, where it must, be 
specially sought for, is as nothing in comparison 
with this. Thus the iiyury affects not only the 
public revenue, but the public and the profession. 

Criminal law — Minister of justice — Errors of juries, 
— As we have elsewhere observed, public attention 
is just now directed to the administration of the 
criminal law, and at a late meeting of the Law 
Amendment Society a letter was read from Lord 
Brougham, in which his lordship expressed his 
opinion in favour of the appointment of a Minister of 
Justice, and added — ^' There have been some cases 
lately in our criminal courts deserving of serious at- 
tention on account of the erroneous views taken by 
juries, and perhaps not sufficiently checked by the 
bench. From such an authority as Lord Brougham, 
upon such an important matter as the adminie ition 
of our penal laws, an opinion like this is not to be 
conjsidered lightly. 

Tickets of leave, — Some misapprehension existing 
on the matter, we may state that a ticket of leave is 
never granted where a person is sentenced to penal 
servitude : he either serves out his time, or is dis- 
charged unconditional, on account of some peculiar 
circumstances. 

"/cm Saward, the barrister. ^^ — ^A great deal of spe- 
culation has taken place as to this worthy, who has 
figured at the police-courts as a confederate of 
thieves, and how he could ever haye attained fthe 
position of a barrister ; and not a little spitdful 
pleasure has been exhibited by some persons at the 
event, who have fancied that the profession is neces- 
sarily degraded thereby ; and, in particular, it has 
been urged that more stringent tests as to respecta- 
bility and acquirements should be enforced. Now 
it is not a little siqgular tliat " Jem Saward " should 
have fixed on the Inner Temple, which is considered 
to be superior to the other inns of court, inasmuch 
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as there arc few members of it who do not belong to 
one of the universities, and, in the next place, it was 
the only one of the inns which at the time of 
Saward's admission had jin educational test, for at 
that time it was necessary that each candidate for 
admission should undergo a preliminary classical 
examination. 

Breaches o/triixt punished criminally — Paid trustees. 
— Lord Brougliam has written a letter to the Law 
Amendment ^^ociety, stating that a bill will be intro- 
duced in the next session to render breaches of trust 
criminal offences, accompaiiicd by a provision en- 
abling trustees to receive payment for their trouble. 
This provision will, we trust, be extended also to 
enable solicitors being trustees to charge for their 
professional services, for without an express provision 
to that effect the courts might feel themselves bound 
by their old rules, thougli of course the spirit of the 
proposed enactment would fairly reach'the case. 

Truth picaduble in criminal proccjdinga for libel. — 
Lord Brougham proposes to extend the existing pro- 
visions of Lord Campbell's Libel Act to the case of 
criminal proceedings, and, indeed, he hints at the 
necessity for a measure embracing tlie whole law of 
libel, slander, and defamation. 

Libel for truth at public meetings. — The decision of 
Lord Campbell, tliat in an action for libel against a 
newspaper it is no answer to say that the statement 
complained of was made by a speaker at a public 
meeting, has created quite a ferment among the 
preys writers. 

Statute of Limitutionn — Fraud set up against. — In 
the case of Hunter v. Gibbons (p. 264), a court of 
common law has refused to allow a plaintiff to avoid 
the effect of the Statute of Limitations by showing 
that the defendant by fraud prevented the plaintiff 
from ac(piiring a knowledge of the matter of which 
he complained — a trespass, &c. — and the court 
seemed to tliink that a court of equity could not give 
the plainiiff relief, the Statute of Limitation of 
James 1. not containing any exception of fraud, and 
that to do so ^vould be repcalmg an act of the Legis- 
lature, though it was admitted that the language of 
Vice-chancellor Wigram, in Blair v. Bromley 
(6 Hare, ooD), conveyed the notion that where- 
ever there is a fraud committed by a party 
he cannot set up the Statute of Limitations. Alto- 
gether the question is one of great interest, and pos- 
sibly will not be allowed to rest without further con- 
sideration. 

Prisoner duicharged^ retaking. — The case of Haines 
V. East India Co, (p. 2C3) is a most important one, 
the Judicial Committee of the Privy Council having 
decided that a release of an execution debtor from 
prison for a limited time for a limited purpose, and 
under the surveillance of the sheriff^s officers, was 



not such a discharge from custody as prevented the 
creditor from subsequently taking the defendant to 
prison. 

Statute of Frauds — Writing in vendor^ 8 order-booh. 
— A writing under the Statute of Frauds must 
contain the names, either actually or by reference, 
of the parties to the contract ; it has been decided 
that an order written by the pm'chaser in the Tcn- 
dor's order-book, in wliich the latter's name appeared 
on the title-page, was sufficient (Searl v. Bourdillon, 
3 Chron. p. 262). 

Counsel preparing case for his oum opinion. — In a 
recent case before Vice-Chancellor Kindersley (Rew 
V. Lane, 28 Law Tim. Bcp. 185), it appeared that 
counsel had drawn the case upon which he after- 
wards advised, and the Vice-Chancellor made some 
remarks upon this proceeding, which we shall pre- 
sently state. Before so doing, we must observe 
that it is no uncommon thing for counsel to draw a 
case, but usually this is done with a view to the 
opinion of another counsel being obtained, or for the 
purpose of a consultation between the two counseL 
Having premised so far, we come to his Honour's 
observations, which were as follows : ^^ I cannot 
help expressing a little surprise at the manner in 
which it appears the case was prepared, and I only 
hope, and I believe, it is not an ordinary course of 
proceeding. It was a most extraordinary course, 
and one which I confess I have never before heard 
of, that the solicitor instead of preparing the case 
from the documents, and then laying the case before 
counsel without any preparation of the case at all 
by the solicitor, and instruct and fee the counsel 
to prepare the case from the documents for the 
opinion of the same counsel. It is, I believe, an 
isolated instance of the kind ; it certainly was ob*i- 
gu\g and condescending on the part of the counsel 
to take up the drudgery which belonged to the 
solicitor of wading through all the papers, and 
eliciting from them the facts on which counsel was 
to form a judgment.^* 

Legal title not decided in equity. — li will be seen 
by the case of Webb v. Byng (p. 252J, that courts 
of equity still refuse, notwithstanding the 15 & 16 
Vic. c. 86, s. 62, to give any opinion upon a gift 
in a will of a purely legal estate. 

Malicious prosecution. — ^The reader is referred to 
the case of Douglas v. Corbett (p. 261), for an 
important decisiori (not quite unanimous) upon the 
subject of a judges nding, that there was reasonable 
and probable ground for the prosecution ; it being 
held that it is not sufficient that the defendant 
blindly and inconsiderately believed that he had 
grounds of prosecution, but there must be reason- 
able grounds for his entertaining that belief, 
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JUVENILE OFFENDERS AND 
REFORMATORIES. 



We have before (vol. 1, p. 286 \ toI. 2, p. 126 ; 
ofite, p. 170) noticed some of the recent enactments 
relatiTe to juveulle offenders ; and for the purpose 
of making infoi*mation on this subject more complete, 
we now draw attention to a recent report of the 
committee appointed to consider the best means by 
which Uie statutes 17 & 18 Vic. c. 8G, relating to 
juTcaile rcliaqucutd may be brought into operation 
and rendered eflcctive in the county of Surrey, 
which will sufficiently iudlcaie the practical bearing 
of tliis poi tion of the crinilnfti law. The committee 
report that suice the pas2»ing of tlie statute 17 & 18 
Vic. c. 86 .(v^l* I) P* 236), three amending and 
extending statutes have been passed: viz., 18 & 10 
Vic. c. 97 (vd. 2, p. 126), 19 & 20 Vic. cc. 28 and 
109 (ahle, p. 178). By the first of these, more elec- 
tive provision is made for compelling the parents 
and step parents of juvenile offenders in rcfornia- 
tories to contribute to their maintenance. By tlie 
second, juvenile ofi*endei*8 may be admitted into any 
reformatory ir Scotland under the (M-ovisIons of the 
17 & 18 Vic» c. 7-k; or into any refoniiatoiy iu 
Greai Britain under the provisions of the J 7 & 18 
Vic. c. 86^ without rendering it necessary tliat such 
reformatory should be sanctioned or certified imder 
both of tlie said statutes. By the thiid, it is rendered, 
in the fii*8t place, unnecessaiy to name thepai'ticulnr 
reformatoiy to which a juvenile offender is to be 
sent at the time of passing sentence. Secondly : 
Youthful offenders ale not to be sent to a reforma- 
tory to which their parents, guardians, or nearest 
relations object ; provided that such parents, guar- 
dians, &c. name some other duly certified reforma- 
tory', and pay any additional expense that may 
be occiibioued by the. removal to the reformatory 
Bo named. Thirdly: Provision is made for de- 
fraying the expense of carrying juvenile offenders 
to reformatoiies. Fomthly : Governors of prisons 
are required to send duplicates or copies of the 
warrants of committal with juYenile offenders to 
reformatories. Fiflhly: Persons wilfully inducing 
young persons to abscond from refornuttories ai'e 
renderered liable to penaliies; and sixthly: Various 
forms for proceeding under the statute for reforma- 
tories are provided. The committee have also 
reason to believe, that under the provisions of the 
statutes 17 & 18 Vic. c. 86, s. 3, 7s. per week wdl 
be allowed by the commissioner of her Mtgesty's 
Treasury for the foture maintenance of such of- 
fenders in reformatories. These several altel'ations 
will, no doubt, !be beneficial to existing reforma- 
tories ; but they do not in any respiect facilitate the 
establishment of reformatories. The committee 



venture to suggest that the court should petiti^'^ 
the Legislature to make some more effective general 
provision for the treatment of this class of offenders ; 
and, in the event of no such provision being made 
in the next fccssiou of Parliament, the magistrates 
of the county court should seriously deliberate 
whether it will not be their duly to seek, by a 
special Act, as in Middlesex, the power of providing 
suitable reformatories for the private offenders under 
their cure. 



UNPAID RURAL JUSTICKS. 



The sjBtem of unpaid justices so much lauded by 
Blackstone, and even by th% late Lord Denman, is 
certainly at the present day in some danger, and 
principally from the conduct of the justices them- 
selves, who appear rather disposed to brave than to 
bend to public opinion. It is certain that the late 
ca5e of Lord Haatin;^s ha-j furnished a strong 
impeius to the agitation, nnd a^ a solicitor (being 
also an editor). 1». id a large share in tlie iransaciion, 
we have- thought a short accoiuit of the matter 
would not be. opt of place in our columns. It 
appears^ thnt the inhabitants of a village within 
Lord Hasting's jurisdiction have long exercised a 
prescriptive right of taking rabbits from a common 
there. Tlie game hiws have recently been put in 
force against several persons who have exercised 
this ancient privilege, and the magistrates (namely, 
certain country gputleracn of the neighbourhood 
who naturally consider their rights invaded by the 
popular destruction of game) have delivered several 
sentences not calculated to receive the approval of 
the public in general. The editor of a local paper, 
the Norfolk News makes some comments upon 
the facts, and Lord Hastings, as one of the magis- 
trates, is evidently stung. He threatens personal 
violence to the editor, if his lordship be again 
attacked. As might be expected, this does not 
silence the Norfolk News, and Lord Hastings 
proceeds in person to the editor's residence. When 
introduced 1o his presence, the mind of his lordsliip 
becomes illuminated with the sudden consciou'^ncss 
of two singular facts. One of these is, that Lord 
Hastings himself, although an aristacrat, is a man of 
mean stature and small personal powers ; and the 
other that the eilitor— albeit a literar}^ man and an 
attorney — is a tall, strong, broad-shouldered gentle- 
man. Lord Hastings, hereupon giving up his 
intention of thrashing hts opponent, talk:* of pistols 
and of blowing out brains. But the editor treats 
the proposition with contempt. Lord Hastings, 
upon this, becomes violently abusive, swears, calls 
naughty names, and is turned out. After a brief 
interval two men named Hagon and Dungate are 
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charged with taking rabbits from the common. Mr* 
M'Enteer, a counsel, appears for the prisoner Hagon, 
and is instructed by lilr. Tillett, the editor of tlie 
Norfolk NewSy who is also a solicitor. Before 
these proceedings are entered upon Mr. M^Euteer 
gives notice that he is about to make an application 
that Lord Hastings (then sitting as chairman of the 
bench) be bound over to keep the peace towards 
Mr. Tillett, and he therefore requests that Lord 
Hastincs do leave the bench pending the adjudica- 
ticm of his own case. Lord Uasting^ refuses. Uc 
snccruigly requires that Mr. Tillett should swear 
to the llict of being in bodily fear from his small 
lordship. He addresses the counsel as '* my good 
fellow," " my dear fellow," laughs outright at his 
own miserable and degrading jokelets, whde every- 
one else preserves a stem silence; compares Air. 
Tillett to an " ouraug-outang " and " a bear ;" he 
says **yes," when the counsel charges him with 
having, in Mr. Tillett^s own house, assailed that 
gentleman with. ^^ abusive expressions and abusive 
names, accompanied by foul oathtt ;" and finally he 
endeavours, in the most direct way, to provoke a 
duel by such remarks as these : — ** Fignt — Why, 
my dear fellow, he has got no fight in him ! If 
Mr. Tillett likes, I have no doubt . . . You 
know that in Ireland <hey do these tlungs much 
easier. ... I did not say that I would blow 
any man^s bnuns out ; but if a man fights a duel he 
runs the risk of having his brains blown out, but 
you must get a man out first. If a man won^t come 
out, you have not a chance. You don^t :<ui)pose I 
am an assassin to blow a man's brains out : if he 
won't fight? . . . There is a certain course 
open to men ;" &c., &c. Every one of these sentences, 
spoken by a lord from his place in the presidential 
seat of a British iudicial bench bein«j a clear incite- 
ment to a breach of the peace. Mr. Tillett is no 
doubt perfectly able to fight his own battles in every 
way, but the public asks for a voice in the matter,; 
and to raise this against the system which sets these 
ill-manners and ihU folly upon the tribunal of 
English justice, and- places liberty and character at 
its disposal. If Lord Hastings be dismissed, the 
root of the evil will still be untouched. The rural 
districts must have that justice which the town now 
obtains, by giving them a paid and properly qualified 
Magistracy. 



VENDORS AND rURCIIASERS. 



INTEREST [vol. 1, p. ^W],-^ Interest on pur- 
chcuie-mottey where fuit necesmry from vendor'' s death 
leaving injant heir [Bannerman v. Clarke, 26 Law 
Joum. 77, Ch].-"A contract was entered into for 
the sale of certain property ; and it was stipulated 
tHat the purchaser should pay XI per cent, deposit 
on the purchase-money, nud the purchase was to 
be completed on the 11th October, when the rest 
of the purchase-money was to be paid, and the 
purchaser was to be entitled to the rents from that 
day ; and if from any cause whatsoever the purchase 
should not then be completed, the purchaser was to 
pay interest at the rate of X5 per cent, per aimum 



from that period, until the purchase should be 
completed. The conveyance was ready for signa- 
ture, when the vendor died two days before the time 
fixed for the completion of the contract. The 
vendor, by will, left the property to an infant, and 
a suit for specific performance was thereby rendered 
necessary. The purchaser paid the purchase-money 
into court : Held, that interest upon the purchase- 
money must be paid by the purchaser from the 
time fixed for completing the contract. Bannerman 
v. Clarke^ 2G Law Joum. 77 Ch. 

NOTICE TO COMPLETE CONTRACT.— 
Time esi>tnce of contract from nature of property, aa 
mining lease [vol. 2, pp. 133, 134] — ReaaonabU time— 
Lessee requiring lessor'' s title [vol. 2, p. 134 ; vol. 1, 
p. 375] — Notice to complete [Macbride v. Weekes, 
28 Law Tim, Rep. 135].— Time may be made 
expressly the essence of a contract both at law and 
in equity; in tquity time may be of the essence of 
the contract, though not expressly so stated in the 
contract from the nature of the transaction, as where 
the sale is of a lea.«<e for working a mine (which is a 
trade of a fluctuating character), and particularly 
where the term is but a short one (sec Parker v. 
Frith, 1 Sim. and Sn\ 199, note ; Wright v. 
Howard, Id. 190: Walker v. Jefireys, 1 Hare, 341; 
2 Chron. 133, 134). The purchaser should, if he 
relies on the circumstances as constituthig the 
contract, one of which time is of the essence, give the 
vendor a reasonable time by notice to complete ; 
what is a reasonable time, depends on the circum- 
stances of each case. The fact that something is to 
be done by the vendor before the contract can be 
carried out is not conclusive against time being of 
the essence of the contract ; for though he may be 
permitted to show that unexi)ected obstacles oc- 
curred, and that he used the utmost diligence to 
surmount them, yet many cases, of which -Gee v. 
Tfarstf (2 De G. and Sm. 326), is an instance, 
bfiirm the principle that a vendor mubt be taken to 
have the means of completing his part of the con- 
tract when he entered into it. These observations 
Hill explain the following decision : — Where the 
subject-matter of a contract is a mining lease for a 
])eriod of less than twenty -one years, although no 
time is expressed in the contract for completion, 
yet time is so far of the essence of the contract, 
that the proposed lessor is bound to use his utmost 
diligence to complete, or the intended lessee may, 
after the expiration of a reasonable notice given to 
the lessor to complete, abandon the contract : Held, 
that the lessee was entitled, af\er the lapse of two 
months from the date of the contract, without 
anything having been done by the lessor, so far as 
the lessee was concerned, towards completing the 
lease, to give a month's notice to the lessor to com- 
plete, or that the contract should be at an end, 
although the contract exjucsscd that part of the 
land to be leased was not then the property of the 
lessor, but was to be purchased by him : Held, also, 
that the lessee, not having waived his right to proof 
of the lessor's title, the delivering of a draft lease, 
without proof of title, before the expiration of the 
month's notice was not a com])liance with it on the 
part of the lessor. Macbrydc v. Tl ttXc*, 28 Law 
Tim. Kep. 135. 



Mab. 2, 1857.] 



THE LAW GHBONICLfi. 



275» 



NOnCES OF NEW BOOKS. 



OxB*8 Maoxbtebial Stuopsis. 

TMe MagUUriai Sjfnopm: a Practical Guide for 
MagisiraieSj thdr CUrkt^ and Attorneys, in all 
ntatUre out of Quarter Semtnu; containing Summary 
ConmetionM and Indictable Offeneee^ with their Penal- 
tiee^ PumAmaU^ Procedure^ Jre., tabularUf ar- 
ranged: and a Copious Index, B7 Gkobos C. 
Oxx, Aawstant Clerk to the Lord Mayor of 
Liondon, &c. fifth edition, enlarged andlm- 
proTed. London: Butterwortha. 

EvKRT practitioner, however great may have been 
hia experience in criminal matters, feels at a loss, 
on being consulted upon a matter of criminal juris- 
diction, to adyise how ftf the act complained of, 
often but slightly distinguished from a iQcre civil 
matter, is one for which proceedings should be taken 
before a single Justice, or two justices out of sessions ; 
or whether, indeed, they have jurisdiction at mi. 
Kor is this wonderful when it is considered that the 
oflences subjected to the sununary jurisdiction of jus- 
tices of the peace amount to- nearly 2,000, whilst the 
number of instable offences, in respect of which pre- 
liminaTy proceedings are taken before justices of the 
peace, is not much fewer, i^ indeed, it does not 
ezeeed the other dass. No doubt the profession 
has various tl^eatises for its guidance which are of 
more or less excellence. Most of these, however, 
are of too elaborate a nature for the busy practi- 
tioner, who, being generally suddenly consulted 
or called on in court, is obliged to furnish, on the 
spnr of the occasion, the required information. 
Beindea, it is rare that any work contains the whole 
body of criminal law, because, for its complete 
elucidation, many volumes are required; and it 
oftena happens that the practitioner, however well 
fbmiabed his library may be, finds he wants just the 
books which he has not got, rather than those with 
which the shelves of his library are stored. Even, 
however, should he have the required works, the 
practitioner has much trouble to ascertain the exact 
stste of the law* on the subject in hand, in conse- 
quence of the mode in which text-books are ordi- 
narily framed, the authors endeavouring, with 
scmpolous care, to give, as nearly as possible, all 
the enactments on the subject, from the earliest 
periods to the latest, and so requiring those who 
consult their volumes to go over the same ground. 
But this the busy practitioner is unwilling to do, 
or, if willing, has not the time or the opportunity. 
Mr Oke has evidently had this difficulty in view, 
and has sought to remedy it completely, by con- 
densing into one volume the various offences, with 



just enough information as to their character, the 
punishment in respect theredf^ the jurisdiction, time 
for proceedings, &c., to enable the reader to advise 
on the course to be pursued. When it is considered 
how numerous are the subjects noticed, and how 
complete the information fhmished by Mr. Oke, we 
are sure that the profession will duly appreciate 
his labours— which, indeed, if we may judge from 
the fitct of the present being the fifth edition, they 
have already done. 

We may state that the work is divided into three 
distinct parts, the first relating to Summary Con- 
victions^ the second to Indictable Offences^ and the 
third to Special and Petty Sessions Matters. Part I. 
is divided into four chi^ter& Chapter I. is the Law 
and Practice of Procedure in General, from the 
laying of the Information to the Appeal against the 
Conviction, subdivided into practical Sections, in the 
order in which the stages of the practice occur, em- 
bodying the general Forms or Outlines in the 
Schedule to the 11 & 12 Vic. c. 43. Chapter H. 
forms a Synopsis of Offences within the provisions 
of the 11 & 12 Vic. c. 43, with the Penalties, Time 
of Proceeding, Number of Justices, &c., required 
in each, in which reference is also made to the page 
of the author's other work, "The Magisterial 
Formulist," where the special form of the technical 
description of the offence or other necessary forms 
required in the proceedings are to be found. 
Chapter III. comprises, also, a Tabular view of 
Offences, with their Penalties, &c., exempted firom 
the operation of the 11 & 12 Vic. c. 43. Chapter 
IV. (added for the first time) comprises a Treatise on 
the Summary Jurisdiction i(i Larceny, under the 
Criminal Justice Act, 18 & 19 Vic. q} 126 ; and the 
Juvenile Offenders' Acts, 10 & 11 Vic. c. 82; and 
the 13 & 14 Vic. c. 37. Part IL is divided into 
two chapters. Chapter I. is the Law and Practice 
of Procedure in General, from the preferring of the 
charge to the committal of the accused for trial, in 
practical divisions, and in the order of time, with 
the General Forms in the Schedule to the 11 & 12 
Vic. c. 42 ; and Cluster n. is a Synopsis of Indictable 
Offences at Conmion Law and by Statute, showing 
at a ' view where each is to be tried, the practice as 
to bail, the punishment, costs of prosecution, and 
the page of the " Formulist," in which the technical 
description of the offence is given. Part III. is 
divided into two chapters. Chapter I. gives the 
Practice in Special Sessions ; and Chapter IL that in 
Petty Sessions, or by one Justice, both chapters 
containing a reference to the *^ Formulist ** for the. 
special and necessary form. 

The present edition incorporated all* the altera-, 
tions and additions effected by statute and decisions 
down to the dose of the year 1856. We have 
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notieed in it many new titles, such aa ^* Betting 
Houaesf'* *' Customs/' "Merchants* Shipping,'' 
'^Knisances," '^Beformatory Schoolsr" "Seamen," 
"^Ships' Passengers," &c., &c., besides the new' 
chapter, which, as before stated, comprises ^e 
Crimmal Justice Act, 18 & 19 Vie. c. 126, and the 
Juvenile Offenders' Act. 

The work being, for the greater part, in a tabular 
form,; obviously does not present so much extractaUe 
matter as other .works, but we perceive that it con- 
tains an •" Introduction " of more than fifty pages, 
treating of the nature of the duties of Justices of 
the Peace, their jurisdiction as to locality, interest, 
&c., their protection from vexatious actions, the 
coniBtitution And management of benches of magis- 
trates, and the office of clerk to justices and his fees ; 
besides which, each part and chapter contains pre- 
liminary remarks by way of practical directions, and 
various fonds are inserted where not to be found in 
the " Formulist." Even the tabular matter is 
accompanied by useftd practical notes, in whicli 
the decisions which have been reported are referred^ 
to and stated. 

One short extract is all tiiat we can spare room 
for, and this we take from tiiat portion of Part I. 
which treats of the requisites and time for the infor- 
mation and complaint in the cases of summary con- 
victions and orders : — 

" il« to infomuuUnu.—li will be observed that an 
information here referred to is for an offence or act 
for which the offender is liable by law, upon a 
summary conviction fof the same before a justice or 
justices of the peace, to be imprisoned, or fined, or 
otherwise punished (sect. 1, ante, p. 52). 

»« The information, in these summary convictions of 
. a penal nature, being the foundation of the justice's 
jurisdiction, and the basis of all the subsequent 
proceedings (Paley on Conv. 3rd edit p. 81, 4th 
edit. p. 54)y should be careftdly prepared, in order 
to show every ingredient and requirement of the 
statute or statutes which give cognisance of the 
offence, and whiph we will presenUy consider. " 

" The time limited for commencing procee'dings by 
the act of Parliament relating to each particular case 
must be strictiy adhered to ; but by sec. 11 of tiie 
11 & 12 Vic. c. 48, it is enacted,—^ that in all cases 
where no time is already or shall hereafter be 
specially limited for making any such complaint or 
laying any such information in the act or acts of 
Parliament relating to each particular case, such 
complaint shall be made, and such information shall 
be laid, within six calendar months from the time 
when the matter of such complaint or information 
respectively arose.* In some statutes the party 
must be convicted within a limited time, and the 
laying of tiie information merely within the period 



will not be sufficient ; noi: is the necessity affected 
by the hct that the conviction was not made within 
the time limited in consequence* of an adjournment 
at the defendant's request (DoweU v. Bienningfteld, 
1 Car. and Mar. 9 ; Rex v.( Bellamy, 1 B. and C. 
500 ; Rex V. Tolley, 8 East, 467} ; but in other 
cases, where the proceedings are commenced in due 
time by4he laying of the information, the hearing 
and subsequent proceedings. will be valid, though 
postponed to a term beyond the period mentioned in 
the act. (R. v. Barrett, 1 Salk. 888; Paley, Srd 
edit, p. 41, 4th edit. p. 44). In almost every case 
in which an act is to be done wiikin a certain time 
after the happening of an event, the courts have 
adopted as a rule, that the day on which the event 
happened (e. g. the commission of the offence, or 
the time when the matter of complaint arose) is to 
be exdudedi and that on which the act is done (e. g. 
the preferring the information or complaint) is to be 
included (Pellew v. Inhabitants of Wonford, 9 B* 
and C. 184 ; Lester v. Garland, 15 Yes. 248 ; WQ- 
liams V. Burgess, 12 A. and £! 685). If the time 
be expressed by the year^ or an aliquot part, as a 
half; & quarter, &c., of a year, the computation is by 
calendar montirs of twelve to. the year (Paley 4th 
edit. p. 44) ; and likewise if the word *• numA' is 
mentioned in a statute, and not* the gear^ it is now, 
since 18 & 14 Vic. c. 21, s. 4, ^ to mean catau/ar 
month, unless words are added showing lunar months 
to be intended.' Fractions of a day are not taken 
any notice of in law (Dester v. Grarland, 15 Yes. 
248 ; Hardy v. Ryle, 9 B. and C. 608 ; Field v. 
Jones, 9 East, 154; Latless v. Holmes, 4 T. R. 
660 ; Co. Litt. 165 b.). Where a sUtute directs any 
act to be made within so many days, or a notice to 
be given so many days ^ at the least,' these words 
mean * clear days,' t. e, a number of intervening 
days(Mitchelly. Foster, 12 A. and£. 472). As to 

the terms *from the day of • ^,' or ' from,* 

or ' after,' or ' within — i— p days of ,' a certain 

event, * immediate' or * forthwith,' see Paley, 4th 
edit. pp. 45, 46." 

This extract, though occupying so small a portion 
of the work, will suffice for our object, which is to 
show the r^Eder thattiie work is one essentially of a 
practical nature. There are in the volume upwards 
of 700 pages, a great portion containing a tabulated 
statement of the pith of the various enactments re- 
lating to criminal offences, as well tiiose punishable 
on summary conviction as those for which an indict- 
ment is necessary. Indeed, it is impossible to point 
out any other work which- contains anything like the 
amount of imformation to be found in Mr. Che's 
volume, which, in addition, conveys it in such a 
shape as to be readily und^srstood by, and avaOable 
to, the busiest practitioner. 
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VENDORS AND PURCHASERS. 



SPECIFIC PERFORMANCE,— Dtflay of ikru 
years [see contra^ 2 Chron. p. IS^Ji-^ValidUy of HUe 
to patenU noi to be digputed^Reference as to titU^ 
where vaUditjf^ onhf of contract disputed < \_Potter y. 
Crossles^ 28 Law Tim. Rep. 137].— By a contract it 
was agreed '^that the parties should acknowledge 
the yalidity of each other's patent rights, and that 
the Tendors will satisfy the purchasers as to their 
title to the patents in the schedule thereto :" Held, 
that each party was precluded from questioning the 
Taiidity of the other's patents, and that a delay of 
three years in showing such title was not a ground 
for refosing specific performance, there being no 
intentional delay: Held, also, that where the dispute 
was as to the validity of the contract, and not as to 
4he title only, thie practice is not to insert an inquiry 
as to when a good title was first shown. Potter ▼. 
Crossley^ 28 Law Tim. Rep. 137. 

RENEWAL OP LEASE.— 5/>ea> performance 
. of—Cooenantfor perpetual reneuxU of lease — Covenant 
to repair by lessee-^Breach of — Where a landlord 
has agreed to grant a lease or a renewal at a future 
time, uid there is a breach of a covenant by the 
intended lessee .iihich cannot be relieved against, 
that will, in general, preclude the latter from 
insisting on arenewaL In the following case. Vice- 
chancellor Wood gave it as his opinion, that the 
proper construction of a covenant to repair in a 
lease, is not that the premises shall never be out of 
repair, observing that the opposite construction 
would be suicidal, for the covenant implies that the 
premises will sometimes be out of repair, and the 
lessee can only repair when they are out of repair, 
and he will be allowed a reasonable time to do so. 
But there may be improper and continuous neglect, 
which the law will not allow. If the building fall 
down from lapse of time or natural decay, the leasee 
will be allowed reasonable time to build it up again, 
and for this purpose to consult and obt:iiu ])lans 
from architects, estinintes from buildcrji, &c., but 
this must be done within a reasonable time, if the 
lessee wishes to preserve his rights. Lease of 
copyhold houses for twenty-one years, subject to 
a rent and covenant by the lessee to insure and 
repair, with a proviso for re-entry on breach. The 
lessor covenanted at the expiration of the term, 
provided that the rent wad paid and the Icssec^s 
covenants performed, at his request, to procure a 
license from the lord to grant a new leas^ of twenty- 
one years, with a covenant for further renewal. At 
the expiration of tlie term such new lease was 
accordingly granted. Before it expired, the lessee 
had expended £6,000 upon tbe premises, the rent 
being £35 a year ; but on tbe term expiring, tlie 



landlord refused to renew the lease, upon the ground 
that the covenants had been broken. It was ad- 
mitted that one of the houses was in a ruinous 
condition: Held, that the lessee was not entitled to 
a specific performance of the covenant to renew. 
Job V. Banuter, 5 Week. Rep. 177. 

PURCHASE-MONEY PAID INTO COURT. 
— Decru — Dismissed defendants — Costs — Intcrferiny 
with distribution of proceeds of sole. — Where a sale 
takes place under a decree, and the purchase-money 
is paid into court, and the purchaser discovering an 
incumbrance does not prosecute a requisition made 
in consequence, but executes the conveyance, he 
can stand in no better position than an ordiuary 
purchaser, and cannot interfere \rith the distribution 
of the proceeds. Miller v. Pridden^ 5 Week. Hep. 
171. 

CONDITIONS OF SALE.— Cojn/>e;isa/ion clauu 
— Amount of fine on admission mis-stated — Power to 
rescind contract — Objection made and bill filed — 
Vendor allowed to rescind — lllotf v. Smithies^ 28 Law 
Tun. Rep. 183].— In this case the Master of the 
Rolls made some pertinent remarks on the subject 
of the stringency of modem conditions of sale which 
it may be useful to state here, although it is pretty 
phun there is no prospect in the present state of 
conveyancing practice, of any improvement, with 
respect to the fhuning of conditions. Indeed) the 
tendency is to still more stringency, so as in very 
maJiy cases a purchaser is obliged to take a title 
clearly defective. The Master of the Rolls said : 
"I cannot adequately express my surprise that 
any purchasers can be found to bid for pro- 
perty with conditions of sale, such as frequently 
come before the court. Undoubtedly this con- 
dition of sole is one which throws a consi- 
derable burden. The purchaser, however, is 
aware that when he enters into the contract he is 
bound by the conditions of sale, aud tbe vendor 
is aware that when he' inserts such a condition of 
s«ile he aflfects very seriously the price by diuiinitihuig 
the number ofpersous who bid. As to thntf I nmy 
refer to what has occurred in chamlers. Having 
to lay out money of infants in the purchase of 
property,' which was extremely desirable, I have 
not allowed any bidding on their behalf, where 
there have been conditions of sale similar to these, 
and so have prevented that competition which might 
have been beneficial to the vendor, because I did 
not think it proper to involve tlie infant's estate iii 
the purchase of property which might either have 
given them no title, or must entail on them con- 
siderable expense^ which they had no means of 
getting repaid." The facts of the case were as 
foilows:— The defendant entered into an agreement 
for the sale of a numor for two years* iniproved 
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value. The 8th condition of sale provided : " J£ any 
purchaser insist on any objection or requisition as to 
the vendor^s title, evidence of title, conir^yance, 
or otherwise, which the vendor shall be unable or 
unwilling to answer, remove or comply with, the 
vendor may, by notice in writing, annul the contract ; 
and this condition shall not be limited by the 
11th condition. The 11th condition provided : " No 
mistake as to quantity or tenure, or other error or 
omission in the particulars as to the description or 
quality of the property, or as to the vendor *s interest 
or otherwise, if capable of compensation shall annul 
the sale, but compensation shall in every case be 
given or taken, but this condition shall not limit the 
vendor's ri^ht to rescind the contract under the. 8th 
condition.*' It was afterwards discovered that the 
fine payable on admission was one year instead, of 
two years' improved value, and the purchaser claimed 
compensation by reason of the mis-description. 
The purchaser also took an objection to title. The 
vendor refiised to give compensation, but offered to 
rescind the contract. The purchaser filed his bill 
for specific performance, in which he insisted on ihe 
validity of the objection as to title. The vendor 
then gave notice in writing to rescind the contract : 
SembU^ that the 8th condition of sale did not apply 
in a case of mis-description as to the amount of the 
fine, but held, that upon the objection of title, the 
vendor -was entitled, under the 8th condition, to 
rescind the contract. Hov v. SmWdes^ 28 Law Tim. 
Bep. 183. 

COVENANT FOR FURTHER ASSURANCE. 

— By a tenant in tail, not extended to barring re- 

mainden — Specific performance of covenant — ^Davis 

V. Toliemache, 2 Jur. N. S. 1181].— It is not often 

that there are cases upon the effect of a covenant for 

fhrther assurance in a mortgage or conveyance, 

though such a covenant is seldom omitted. The 

following decision shows tiie care which is requisite 

in framing such a covenant in a mortgage by a 

tenant in tail where the entail is not barred :— -It has 

never (according to ^ce-Chancellor Stuart) been 

conside^d that a covenant for further assurance 

implied, without regard to the other covenants in 

the deed, a covenant to levy a fine, or to suffer a 

recovery, or to surrender a copyhold. The utmost 

extent to which the court has gone, with reference 

to covenants for further assurance, has been to 

extend their operation to that very estate and 

interest which are conveyed by the deed. If the 

tenant in tail conveys in fee-simple, upon a recital 

that he is entt^ed to the fee, and the instrument 

contains no covenant to suffer a recovery or to levy 

a fine, the court, finding an express contract which 

relates to an estate in fee, which is purported to be 

conveyed by the instrument, extends the operation 



^f the covenant for further assurance so as to apply 
to the subject-matter of the grant, which it is in the 
power of the grantor to complete by aninstminent, 
although that instrument may bar and conclude the 
titie of other persons: iSemftIs, unless there be words 
in a conveyance to riiow it was intended that the 
covenant for further assurance shdnld extend to 
enlarging the estate conveyed, and to barring an 
interest in other persons tben the grantor, the court 
will not resort to its extraordinary jurisdictioB for 
specific pexformanoe, to iMHnpel the grantor to 
execute an assurance of a kind tM was not contem- 
plated when the grant was made. A. B., in 
November, 1841, mortgaged certain estates of which 
he was tenant in tail in remainder, and the indenture 
contained the usual covenant for fhrther aasnianee. 
In September, 1842, A. B. was abjudicated a 
bankrupt, and subsequently received his certificate. 
In July, 1856, an order was made which declared 
that A. B. was entitled to two parts of the estates 
in S., and that they were comprised in the mortgage 
dr^ed. A disentailing assurance was in February, 
1856, tendered by the mortgagee to A. B. for his 
execution, but he refhsed to execute it ; and there- 
upon this bill was filed against A. B., and his 
assignees' in bankruptcy, praying that A. B. might 
be decreed, pursuant to his covenant for 'further 
assurance, to execute and deliver to the plaintiff a 
proper disentaiUng assurance of all the hereditaments 
m S., to which he was entitled for an estate in tail 
male. A demurrer to the bill by A. B. was allowed, 
and the bill was subsequently dismissed. Davit v, 
ToUemadie, 2 Jur. N. S. p. 118L 



EXAMINATION QUESTIONS, 
(ffifary Term, 1857). 



FREUMUIART. 

I. Where, and with whom, did you serve your 
clerkship? IL State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship. IIL Men- 
tion some of the principal law books which you have 
read and studied. IV. Have vou attended any, and 
what, law lectures? 

COMMON ULW. 

I. State some of the principal causes of action at 
common kw. 11. What is the first step to be taken 
in such actions? UL Is it necessary to give notice 
of any action? if so, state the nature of such action. 
17. Explain the nature of an action of trover. V. 
What is an action of <yectment? VI. Is there any 
recent alteration in the form of such action? if so, 
state it Vn. Suppose a party has money or goods 
in his possesion belonpng to A.,, and he is called 
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upon to retain them to answer a claim of B. and C, 
has h e any, and what, . means of obtaining relief? 
VUL State the toode of proceedmg in snch a case. 
IX. li there any recent alteration in the mode of 
defending aBtiona on bills of exchange ? X. What 
ifl the nsnal mode of submitting a question to arbi-' 
tration ? XI. If a party be dissatisfied with an award, 
what steps are necessary to set it aside? XII. 
What are the usual modes of enfbrdng an award ? 
XHL If some issues be found on a trial for the 
plaintifi^ and others for the defendant, how does it 
affect the costs, and which party has the costs of ike 
cause? XIV. Is a phuntiff entitled to costs in cases 
where the amount recovered is under £20, as a 
matter of course ? XV. When a defendant pays 
money into court generally, and the plaintiff takes it 
out and prooeeds for a fturther sum, and fails, how 
. aie the costs taked? 

OOMYEYANCINO. 

I. Define a chose in action, and state what a 
husband's interest is |n his wife's chose in. action? 
n. Describe the modes of effecting exchanges of 
real estate, where parties are under disability. III. 
State the principal proyisions of the Statute of 
MortmaoL IV. State tbe usual heads of a mar- 
riage settlement ' of real estate. Y. What ia the 
effect of a oonyeyance by a tenant in tail in re- 
mainder during Uie life, and without the concur- 
rence, of a tenant for life in possession? VI. Do 
estates in joint tenancy, tenancy in conmion, and 
coparcenary differ in any, and what, essential 
particulars? YIL State the principal alterations 
in the Uw made by the Wills Act, 7 Will. 4, and 1 
Vic. c. 26. Vm. What attestation of a will is 
required? is any particular form necessary, and 
what is the usual form ? IX. Ought a purchaser of 
an estate to ascertain the terms of the tenancy of the 
occupier of the estate, and why ? ' X. When a father 
has power to appoint among all his children, must 
he appoint something to each, or may he exclude 
any ? XL When does a bankrupts real estate vest 
in his asngnees? XIL What is the effect of bank-r 
raptcy on a gieneral power to appoint real estate ? 
Xm. If a trustee of a term die leaving an executor, 
who dies and leaves an executor, who is the 
representative of the trustee, and who, if the exe- 
eator die intestate? XIV. What deeds require 
inrolment ? XV. What deeds require registration, 
and where, and what must the memorial contain? 

EQurrr. 
I. State the several proceedings in a suit on the 
part of the plaintiff and defendant preliminary to a 
motion for decree. 11. In what circumstances is a 
bill taken pro confesso against the deHendant, and 
what is the efiect of that proceeding? IIL Upon 



tbe case made against him by bill or daim, the 
defendant is advised that facts within the knowledge 
of the plaintiff will assist his defence ; what is the 
course to be adopted in sudi a case, in what stage of 
the suit, and can the proceeding in question be 
adopted where the suit is commenced by claim as 
well as when it is commenced by bill? and state in 
what respect does the present practice of the court 
in such a case differ from the formei practice. IV. 
A client consult^ you on the means of putting 
an immediate stop to the felling of ornamental tim- 
ber on his estate by his tenant under a colour df 
right; — state the proceedings, step by step, which 
should be taken by you for the purpose of obtaining 
an 'ii\j unction exparte, how soon it can be obtained, 
either whilst the Court is sitting or during the Long 
Vacation, and the course of proceeding after motion 
made and granted. V. If the defendant in the case 
supposed in the previous question is aware that 
an injunction is about to be applied fi>r exparte^ and is 
advised' that it woul l not be granted if the motion 
were opposed, what course should his solicitor adopt ? 
VI. A. contracts with B. for the sale of an estate, 
and C. contracts with D. for the sale of Government 
Stock. B. and D. are desirous to enforce the com- 
pletion of the contract made with each. State the 
remedy which is open to each. VII. If two persons 
jointly purchase an estate, paying unequal propor- 
tions of the purchase-money, and take the con-* 
veyance in their joint names, and one dies, what 
will be the interest of tbe survivor in the estate? 

VIII. State generally the cases in which a wife's 
equity to a settlement or maintenance out of her 
own property arises and is enforced by the court. 

IX. Must such a settlement be made In every clue., 
or how may the right to it be waived? X,. A. pur- 
chases and pays for a freehold estate, which is 
conveyed by tbe vendor to B. C. purchases and 
pays for Gk>vernment Stock, which is transfexred 
into the name of D. Is there a resulting trust in 
botl) or either of tliese cases in favour of A« or C. 
upon simple proof of the payment of the purchase- 
money by him? XL State what contraccs and con- 
ditions in restraint of trade are void, and in what 
cases sueh contracts and conditions may be enforced. 
XIL A mortgagee has called in the mortgage money, 
which the mortgage is unable to pay, but a third 
party is willing to advance it upon a transfer of the 
mortgage.. Is the mortgagee bound to transfer 
tbe mortgage, and what course must be pursued if he 
refuses? XIII. A fireehold estate stands lunited 
to A. for life, rcmamder to his son B. (an in&nt) 
for life, remainder to the first and other sons of B. 
in tail, and the settlement contains no power of sale. 
Can the estate be sold, and what proceedings are 
necessary for the purpooe? XlV. A. devises his 
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real estate to B., and his personal estate to C. ; 
the real estate is subject to a mortgage debt, and 
either estate is sufficient for the payment of it. As 
between B. and C, which is liable to the debt, and 
state any special circumstances which may govern 
your answer? XV. Sute the object of the act 
10 & 11 Vie. c. 96, for better securing "Trust 
Funds and for the Relief of Trustees," and the course 
of proceeding undet it on the part as well of trustees 
as of parties claiming the trust fiinds. 

BANKRXTFTCY. 

I. To what tribunal does the general jurisdiction 
in bankruptcy, formerly exercised by the Lord 
Chancellor, now belong? it. In what mode are all 
matters for the determination of the Court of Appeal 
to be brought under the consideration of the court ? 
in. To wh^t higher tribunal is there any further 
appeal, and under what circumstances ? IV. State 
generally the proceedings necessary to be taken, 
and by whom, in order to obtain an acyudication in 
bankruptcy. V. If an abjudication be improperly 
obtained against a trader, what course must he pur- 
sue in order to set aside the same, and what is the 
consequence of his not doing so? VI. In actions 
l^y or against assignees of bankrupts, are there any, 
and what, steps to be taken to enable the opposing 
parties to dispute the validity of the a(\judication ? 
VII. What are the consequences of the taking, or 
omitting to take, such steps? VIII. A creditor, 
having brought his action-at-law, afterwards takes 
out an acyudication against his debtor, can he pro- 
ceed with such action? IX. What is the lowest 
amount of debt which must be owing to a creditor 
to enable him to obtain an abjudication? X. 
Can a creditor, having a security for his debt, 
by way of mortgage, be a petitioning creditor? 
XI. Can joint creditors prove on the separate 
estate, or separate creditors on the joint estate ? 
If so, to what extent can they interfere in tiie pro- 
ceedings of the bankruptcy ? XII. If the drawer 
or indorser of a bill become bankrupt before it falls 
due, and the bill, when due, is dishonoured by the 
acceptor, to whom should notice of the dishonour 
be given ? XIII. Are there any, and what, circum- 
stances which will excuse a want of notice of the 
dishonour of a bill\)r note to which the bankrupt is 
a party? XIV. In what case is the future pro- 
perty of tk certificated bankrupt applicable for the 
creditors under that acyudication? XV. Can an 
uncertificated bankrupt acquire property? and, if 
so, can he retain it against any, and what, persons? 

CRIMINAL LAW. 

I. What is the rule of law as to the liability of 
infants for criminal offences? Up to what age are 
they considered absolutely incapable of committing 



such offences, and what is the principle to be applied 
where they are above that age? II. How arc 
depositions of witnesses required to be taken and 
signed on charges of indictable offences before 
magistrates, and under what circumstances, and 
with what limitations, may such depositions be given 
in evidence against the accused upon his trial? III. 
Under what drcumstanoes is a confession by a. 
prisoner not receivable in evidence against him? 
If stolen property be found in a place indicated in . 
an inadmissible confession, may the &ct of its being 
so found be given in evidence? IV. Describe 
shortiy the nature of the offenees of larceny, em- 
bezslement, and obtaining money or goods by false 
pretences, and state the principal fiicts required to 
be proved in each case. V. Can a person be found 
guilty of obtaining money by false pretences where 
he obtains it by means of a ftlse and fraudulent 
representation made in the course of a contract of 
sale and purchase, with reference to the subject of 
the contract ? VI. Is the evidence of an accomplice 
sufficient in point of law to support a conviction, if 
uncorroborated? What is the correct /^rocficc as to 
requiring corroboration in such a case? VII. Where 
a person is found in possession of stolen property 
very shortly after the time when it was stolen, what 
inference are the jury warranted in drawing as to 
his guilt, and how may it be rebutted ? VIII. In 
an indictment for larceny how many distinct acts of 
stealing may be charged against the prisoner, and 
under what limitations as to time and ownership of 
the property may they be so charged ? IX. If it is 
doubtful upon the evidence in your possession 
whether a person is guilty of stealing property, or 
of receiving it knowing it to have been stolen by 
another, how should you proceed so as to insure the 
best chance of a conviction? X. What are the 
nature and essential ingredients of the offence of 
forgery at common law? Need an intent to defraud 
a particular person be stated in the indictment, or 
proved ? XI. What is the difference between direct 
and circumstantial evidence? XII. What are the 
several modes in which a libel upon a private indi- 
vidual may be proceeded for criminally, and under 
what circumstances may either of such modes be 
adopted ? What special matters may now be pxpved 
as a defence in such a proceeding? Can verbal 
slander be prosecuted criminally ? XIII. If a public 
highway is obstructed or out 6f repair, in what mode 
may redress be sought? Will a civil action ever lie 
for such an obstruction? What parties are liable to 
be proceeded against for the non-repair of a highway 
and of a county bridge ? XIV. Under -what cir- 
cumstances may a poor person who is chargeable to 
a parish be irremovable therefrom? Upon what 
fund is the cost of maintaining such irremovable 
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poor cast? Does sneh irremoyability eonftr a 
settlefflent? XY. What is the nature of the 
.occupation of real property which ia necessary to 
render 'the occupier rateable for the relief of the 
poor; and upon what principle is rateable ralue 
estimated? 



EXAMINATION ANSWERS. 
(^Haary Term, 1867). 



COMMON LAW (anU, p. 278). 

I. Cqums of action.— The principal causes of action 
at common law are for : 1, detention of a debt ; .2, 
for a trespass, which inay be tp a man's person, or 
his goods or his lauds ; 3,. for a couYersion of goods ; 
4,. for a libel or slander; 6, for fraudulent mis- 
representation ; 6, for an iiyury to a party's in- 
corporeal righto ; 7, for an excessive, &c., distress; 
8, for use and occupation ; 9, for false imprisonment ; 
10, for carrying a party arrested to prison within 
twenty-four hours, without informing him of his 
statutory right (Pract. Com. L. 110) ; for a private 
nuisance, or a public one, from which a particular 
injury has arisen to the party (Princ. Com. Law, 2, 
191). The reader is referred for an alphabetical list 
of causes of action and their remedies to Pract. Com. 
Law, 67—66. 

n. First sUp 'in aclioiM.— The Jrst step to be 
taken in such actions is to sue out a writ of sum- 
mons ; before doing so, it is usual to write a letter 
for payment of the debt, or for compensation ; and, 
as noticed in next answer, in some cases a notice of 
action is requisite. 

in. Notice of action.— In a great variety of eases, 
the Legislature has directed that a notice of action 
qhall be given, the principal of which are, actions 
against justices of the peace (2 Chron. 806), officer* 
of the customs or excise, of the army, marines, 
oounty eourto, taxes, and commissioners of bank- 
ruptcy, most public companies (Will. Plead. 66, 
67). 

IV. rroMT.— The action of trover and conversion 
was, in ito origin, an action of trespass on the ease 
for recovery of damages agamst a person who had 
found goods and refused to deliver them lip, on 
demand, to the owner, but converted them to his 
own use; and from the word trouver (finding), the 
remedy is called, an action of trover. The thing 
itself is not recovered as in. detinue, but damages 
oaly to the value of the thing, for the conversion. 
Lord Mansfield (1 Burr. 81) has thus defined this 
action :— •' In form trover is a fiction ; in substance 
it is a remedy to recover the value of personal 
chattels wrongfully converted by another to his 
own use; the form supposes that the defendant might 



have come lawfiilly by it ; and if he did iiot, yet, by 
bringing this action, l^e plaintiff waives the tres- 
pass ; no damages are recoverable tof the act of 
taking ; all must be for the act of converting. This 
is the tiort, and, to entitle the plaintiff to recover, 
two things are necessaiy ; first, property in the 
plaintiff; secondly, a wrongful conversion by the 
defendant*' (8 Black. Com. 162; 8 Woodd. Yin. 
Lect 211 ; 8 Wilson, 886 ; Princ. Com. L. ^27). 
One tenant in common of personal chattels may 
maintain trover against the other for a destruction 
of the subject-matter of the co-tenancy (Mayhew v. 
Herrick, 18 Law Joum. N. S. C. P. 179). 

v. Efectment.'^An ejectment, though originally 
only an action for recovery of compensation for ouster 
of a tenant for years, iq now the means by which 
ihe title to lands is tried, and possession thereof 
recovered (Com. Dig: tit. Actions, D. ; Woodd. 
Vin. Lect. 1. 43). 

VI. Sjectment, present course of proceeding.— For- 
merly a declaration, with a notice to the tenant br 
person in possession, was the first -proceeding in 
ejectment ; but by the Com. LawPrac. Act, 1852, 
an ejectment is now commenced by a. writ of eject- 
ment, and no pleadings are requisite (see 178; 
Neave v. Avery, 16 C. B. 328), but the issue is mad^ 
up at once by the claimant simply setting forth the 
writ, and statuig the fact of the appearance (2 
Chron. p. 881), and the notice limiting the defence', 
if any, so that it may ai^pear for what the defence 
is made. 

Vn. fnterpkader,— Where a party has the goods 
or money in his hands of A., and himself claiming 
no interest therein, and the same are claimed by 
some third party, such party may obtain relief, at 
law, under the Interpleader Act of the 1 & 2 Will. 
4, c. 68. 

Vin. Jnterpieader . proceedings^r- The party 'de- 
siring nlief un^er the Interpleader Act, applies 
either to the court, o^, mora usually, to a judge at 
chambers, whereupon the other parties are directed 
to appear to state their respective claims, and if 
thene be any dispute, the same is, if not summarily 
decided bf the judge, sent for trial on an issue, and 
the money ia ordered to be brought into court 
(1 at 2 Will. 4, c. 68, s. 1 ; Shmey v, Sidney, 14 M. 
and W. 808; Irehmd v. BusheU, 6 Dowl. 147). 

IX. Drfending actions on hill,— In an action on a 
bill of exchange, commenced within six months of 
ito becoming due, the defendant is not entitled to 
appear and plead as ' a matter of course : he must 
within twelve days, either pay the debt into court 
or apply to a judge for leave to appear and plead, 
showing on affidarit a legal or equitable defence, 
Or such farto as would make it incumbent on the 
holder to. prove consideration, or other ftcto satis- 
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factory to tbe jadge^ who may tfaen make an order 
on terms as to secnrity or otherwise (antej vol. 2, 
pp. 63, 66, 202 ; 18 & 19 Vic c. 67). 

X. B^ference^ to. arfrttrotum.— rXhere are now two 
methods by which matters are referred to arbitra- 
tion : 1. by consent of the parties ; 2, by the order 
of a judge or the court without the consent of the 
parties. As to the first, where there is no action 
pending, parties firequently submit their differences 
to arbitration by an agreement or bond, having a 
chuiae empowering either party to make the submis- 
sion a rule of court, the omission of which, how- 
eter, is not now of importimce. Where there is an 
action pending^ the reference is by judge's order, or 
sometimes by rule of court ; and where the reference 
is made at the trial, it is by order of Nisi Prius, as 
it is termed (Key, ''Common Law," 19, 20). As 
to the second method, if in any action after writ 
issued it is made to appear to the court or a judge, 
that the matters in dispute consist wholly or in part 
of matters of mere account (though disputed, 
Browne v. Emerson, 2 Jur. K. S. 190), such court 
or judge may, upon the application of either party, 
order the matter to be referred, either to an arbi- 
trator chosen by the parties, or to the master of the 
court,' ^ in country causes to a county court judge 
(see Common Law Procedure* Act, 1864, ss. 8, 17 ; 
Kussell on Arbitration; 1 Chion. 157, 158). 

XI. Setting aside award. — ^In order to set aside an 
award, the party dissatisfied must apply within the 
limited period, usually before the end of the term 
after its publication (Key, ** Com. L.'' p. 20), to the 
court for a rule to set aside the award ; this rule 
when obtained is senred on the opposite party, who, 
on its return, or as soon after as he can be heard, 
shows cause against the rule being made absolute ; 
andthe applicant having been heard, the court either 
makes the rule absolute or discharges it, though 
in some cases the award is referred back to the 
arbitrator to be amended, or for the re-consideration 
of the matter (2 Chron. 270, 877 : 1 Id. 157, 811). 

XXL Enforcing award. — ^Where an award is made 
in a cause under an order of Nisi Prius or a judge's 
order directing ju^lgment, judgment may be signed, 
costs taxed, and execution, issued without any leave 
(Creroer v. Chiick, 10 Jur. 671; Jones v. Ives, 
15 Id, 107). In other eases the party may bring an 
stttion, or apply for an attachment, or, where for 
payment of money, apply for leave to issue an 
execution under 1 & 2 Vic. c. 110 (1 Law Chron. 
62 ; Key, *' Conmion Law,^ pp. 21^ 22, 4th edit.): 

XIII. Co9t»';^-^Several issues. — The party who, in 
the general result of the action, is successftd, is 
entitled to the general costs of the cause ; thepe 
are all the costs which have been necessarily 
incurred by the successful party to enable him to 



achieve that success. The costs of issues on which 
the plaintiff has not succeeded, being the expense 
which the unsuccessfol party has been put to in 
consequence of his opponent including in bis 
declaration, or other pleading, claims, or defences, 
as the case may be, which he fidls to make good, 
must be deducted from the costs of the plaintiff. 
The costs 'allowed in such a case to the defendant, 
are not merely the costs of the pleadings, but the 
costs of witnesses, and aU other expenses incurred 
by him in respect of the issues in which he has 
succeeded, provided the witnesses were called exdu- 
sively to prove those issues, and were not required 
on any other ; t.. e., the expenses of witnesses who 
have been brought to prove any of the issues on 
which the defendant failed, will not be allowed, 
however necessary they might be also to prove the 
issues on which he succeeded (Richards v. Cohen, 

1 Dowl. 533 ; Lardner v. Di<^, 2 Dowl. 888 ; Fract. 
Com. Law, 412, 413). 

XIV. Costs^Less than £20 reeovered.—ln cases 
where a plaintiff recovers not more than £2Q on 
contract (not being for breach of promise of mar- 
riage), or £5 in tort (not being for a malicious 
prosecution, libel, slander, crim. con., or seduction), 
the plaintiff is not entitled to costs as a matter of 
course. To obtain them, the plaiz^tiff must procure 
the judge trying the cause to certify for the costs, 
or must apply to the court or a judge at chambers, 
making it appear that there was a concurrent juris- 
diction, or that no plaint could be entered in the 
county court, or that the action had been removed 
from the county court, or that there was sufficient 
reason for bringing the action in the superior court 
(13 & 14 Vic. c. 61, s. 11 ; 15 & 16 Tic c. 54, s. 4; 

2 Chron; 166, 877). 

XV. Costs where money paid into courU — ^If a 
defendant pays money into court in respect of a par- 
ticular cause of action, and the plaintiff accepts same 
in respect thereof, but goes on for more, and is 
defeated, the defendant will be entitled to the costs 
of the cause, commencing at *' instructions for plea,** 
and the plaintiff will have the cosU of the eaase in 
respect of such part of his claim as relates to the 
sum paid into court up to that period (Harrison v. 
Watt, 11 Jur. 91 ; Reg. Gen. HU. T. 1858, pi. 12). 

GOSVBTAKOIKG (flnte^ p. 279). 
I. Chose in action— Feme Covert— HusbasuPs in- 
terest therein. — ^A chose in action is a right to recover 
by action or suit any specific property, debt or 
damages (2 Chron. 280). The choses in action of 
a feme covert do not vest in him until he recovers 
them or reduces them into possession ; if he is the 
survivor without such reduction, he will be entitled 
thereto is her administrator (Key, '* Conveyancing,*^ 
97, 4th. edit, ; 2 Steph. Com. 801 ; 2 Chron. 407) 
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n. Bxehangea hy persons under duahilUies, — The 
only binding mode of efieedng an exchange of real 
estate where the parties are under disabilities, is by 
obtaining a prirate aet of Parliament for that purpose. 
Where the disability is one remoTable by mere 
lapse of timet the parties frequently enter into 
agreements for the exchange, and wa|t until the 
oessor of the disability to carry it out in a formal 
and binding manner. 

m. Mortmam, — ^The old statutes of mortmain 
forbad alienations to corporations^ but'whatisnow 
commoi^y called the Statute of Mortmain, is th^ 
9 Creo. 2, c. S6, which applies to gifts for charitable 
purposes whether the objects be corporations or 
indiTiduals. By it all oonveyinces and settlements 
(mdnding gifts by will) of lands^ &c., or of money, 
or other personal estate, to he laid out in the purchase 
o/lands^ jv., or of any estate or interest therein, or 
of any charge or incumbrance affecting the same 
(1 Rnss. and Myl. 71 ; 2 /</. 844; Crafton y. Frith, 
15 Jor. 735 ; 5 Simons, 651 ; 8 Myl. and Ke. 5lf ), 
for any charitable uses^ whether or not to corporar 
tions, are Toid, unless made by deed indented^ sealed, 
and deliTered in the presence of two credible wit- 
nesses (Doe ▼. Munro, 13 Mees. and W. 845), 
twelye calendar months at least before the death of 
the donor or grantor, and enrolled within six calen- 
dar months ; and unless the same be made to take 
effect in possession for the charitable use intended 
immediately from the making thereof, and be withou t 
any power of rcTOcation,. trust, conditien, &c., for 
the benefit of the donor, &e. Certain public bodies 
are exempted (see generally Comyn^s Dig. tit. 
Capad^ (B. 2, 8) i Burton's Comp. 88, 84 ; 2 
FonbL Equity, B. 2, pt 2, ch. 1, s. 2 ; 2 Black. 
Com. 268 ; 1 Steph. Com. 428, 1st edit. ; Princ. 
Eq. 881—885; 2 Chron. 159, 287, 289 ;,1 Id. 10, 
86). A bequest to lay out money in the erection or 
repair of buildings devoted to charity, ftc, on land 
ai^eadjf in mortmain, is good ; but a bequest is void 
which tends directly to bring fresh land into mort- 
main (Tiye T. Gbucester, Corp. 15 Jurist, 887 ; 
1 Law Chron. 10). 

ly. Marriage settlsmaU of reaUif. — ^The usual 
heads of a marriage settlement of real estate, are as 
foUows:-^A limitation until the marriage to the 
husband in foe (assuming the property to be his), 
then to trustees of pin-money term, with a limitation 
fubject thereto, to the husband for lifo, and after his 
decease, for the jointure of the wife, with powers of 
distress and entry ; then to trustees for a jointure 
term of 800 and portions term of 1,000 years, and 
subject thereto to the first and other sons of the 
marriage in tail . male, with remainder to the heirs 
in fee of the husband. Then follow the trusts of 
the pm-money, jointure, and portions (for younger 



children) terms, in respect of which latter proTision 
a power of appointment is generally given to the 
husband and wife or .the survivor, and in de&ult 
equally among the younger children, with a provision 
for the case of .a younger child dying or becoming 
an eldest son, accompanied with a dedaration that 
no child sludl be entiUed to more than a certain 
sum. Then follow hotchpot, maintenance, and 
advancement clauses, with a provision for the main- 
tenance of minors entiUed to the real ^tate out of 
the rents, and sometimes a power to the husband to 
chaige the estate with a jointure in fovour of a 
future wife, and also with portions for children of 
ftitttre marriage. Powers of leasing, partitioning, 
enfranchising (where necessary), and of sale and 
exchange, are given accompanied with provisions for 
laying out the moneys received therefrom. Lastly 
come the clauses relating^ to the receipts of trustees, 
their appomtment and indemnity. 

v. Conveyance by tenant in taiL — A eonveyance by 
a tenant in tail in remainder (not having the imme- 
diate reversion in fee), during the life and 
without the concurrence of the tenant for lifo in 
possession (Uie latter being protector of the settie- 
ment), wiU be binding on all persons claiming under 
the estate tail, though not against persons claiming 
in remainder or reversion, or in defeasance of such 
estate taU (Hay. Conv. 166, 170, 4tik edit.). 

YL Joinf tenancy^ tenancy in common and eopar^ 
cenary. — Joint tenants and tenants in common take 
by purchase or devise ; coparceners by descent only. 
In joint tenancy there is a survivorship which does 
not ^exist with the others. Jdnt tenants and 
coparceners have one joint freehold, whilst tenanta 
in conmion have several freeholds (Bac. Abr. tit. 
I' Joint Tenants,'* &c., A.;l Steph. Com. ch. 8; 
Litt. Ten. 280). 

Vn. WUls* Act, 1887.--The principal alterations 
made in tiie law by Uie ATiUs' Act, 1887 (7 WUl. 4, 
and 1 Vic. c. 26), were the following :— -That a 
devise might be made by an unadmitted devisee, 
&c, of copyholds, of a mere right of entry, and of 
fhtore acqiiired real estate ; that no will by an in&nt 
is valid ; that a will is revoked by the marriage of 
the devisor, whether msn or woman; that a wUl in 
exerdse of a power is to be executed like other wiUs ; 
that a general devise includes prpperty which the 
testator had power to devise ; that words, of limita- 
tion are not requited to pass a fee ; that the death of 
a devisee in tail, leaving issue surviving the testator, 
is no lapse ; and the death of a child (leaving issue) 
to whom a devise or bequest is made not deter- 
minable with his life, is not a lapse ; that two wit- 
nesses are required to a will, which is to be signed 
at the foot or end,- as explained and amended by 
a subsequent act, the 15 & 16 Vic. c. 24 ; that gifts 
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to attesting witnesses are Toid, and they are to be 
good witnesses (1 Law Ghron. 266, 4U); that- a 
residuary devise comprises lapsed gifts. 

Vin. WUl, flttestation.'^A will nrast be attested 
and subscribed by two witnesses in the presence of 
the testator (and though not required by the act, 
they should, for probate purposes, do so in each 
others presence) ; and though no form of attestation 
is required by the act, yet, for the reason just 
mentioned', it is usual to have one stating that ail 
the requisites of the statute (including also the 
attestation in each other*s presence) have been 
coraplisd with (1 Steph. Com. &5S, 554, 1st. edit. ; 27 
I^w Mag. 806—809). The following is the usual 
form : Signed by the said A. B. the testator, as hiff 
last will and testament, in the presence of us, present 
at the same time, who, at his request, and in his 
presence, and in the presence of each other, have 
licreunto subscribed our names as witnesses, C. D. 
RF. 

IX. Purchaser ' inquiring into tenancy, — ^A pur- 
chaser of an estate finding a third person in posses- 
sion should inquire what interest he claims, as 
otherwise he will be bound to the extent of the 
actual interests 6f such tenant, and, it is said, not 
merely as connected with the tenancy, but also 
collaterally (Allen y. Anthony, 1 Mer.^82 ; Daniels 
V. Davison, 16 Yes.. 249; Bailey v. Richardson; 
9 Hare, 734 ; Dart, pp. 800, 801, 561, 8rd edit.). 

X. ApjxmUment among children, — Where a parent 
has power to appoint among a/Z his children,, he 
cannot exclude any one or mpre, but he may appoint 
in unequal sh&rcs (Burt Comp. pi. 572 ; 8ugd. Fow. 
49^1, 5th edit.;*Pochlington v. Bayne, 1 Bio. C. C. 
450). 

XI. BankrupVB estate vesting. — ^A bankrupt's real 
estate (except copyholds and estates tail) vests in 
the official assignee on the. a^udication, and on the 
appointment of creditors' assignees in them and him 
jointly (2 Chron, pp. 261, 262). 

XII. Bankruptcy— Power to appoint, — ^By 147 of 
the Bankruptcy Consolidation Act, all powers vested 
in a bankrupt, which he might legally execute ibr 
his own benefit (except presentation to. a benefice) 
may be executed by the assignees for the benefit of 
tbe creditors (2 Steph. Com. '205; 2 Chron. 268). 

XIU. Eepresentative of trustee of term,-- As the 
appointment of an executor, however often made, 
continues the representation, the executor of the 
trustees is his representative, but on the intestacy of 
any of the representetives of the trustee, this ceases 
to be the case, and ^ministration must be taken 
out to the trustee himself (see 1 Chron. 105, et seq,). 

XIV. Inrolment, — ^A bargain and sale of freeholds; 
intended to operate as such,- must, by the 27 Hen. 6, 
c* 16, be inroUcd within six lunar months (Burt 



Comp. pi. 189)^ besides which certain statutes re- 
quire the inrolment of bargains and sales operating 
to pass the seisin, and not merely by way of use. 
A conveyance to bar remsinders, &c., after an estate, 
and also of separate consent of protector, must be 
inrolied within six calendar montl|s (8 & 4 Will. 4, 
c. 74, ss. 41, 46). 

XY. Registry of deeds,— Deeds relating to Isnds 
in Middlesex and Yorkshire require to be registered 
(1 Chron. 19, 21). In Middlesex, the registry office 
is in Bell Yard ; in Yorkshire, for the West Riding, 
at Wakefield ; for the East Riding, at Beverley ; for 
the North Riding, at Northallerton (Id). The 
memorials must be in writing or printed, or at least 
lithographed (9 Jnr. 871, 7 Qu. B. R. 156) on 
vellum or parchment under the hand and seal of one 
at least of the grantors or grantees, his or .their hdrs, 
executors, administrators, guardians, or truA^es, and 
attested by two witoesses, one of them being a 
witness to the execution <^ the deed (according to 
Sugden, by a grantor), ii^hich witness must swear 
to the exectttion of the memorial and conveyance 
<Sudg. Vend. 970 ; Dart, 445, 8rd edit. ; 1 Chron. 
20). Lands' in the Bedford Level are required to be 
registered (Dart, 446, 8rd edit). Deeds granting 
annuities or rent-charges for life, except settlements, 
must be registered in the Registry Office of the 
Court of Common Pleas (18 ft 19 Yic c. 15, 8. 2 ; 
1 Chron p. 429). 

siQUirr (antSj p. 279). 

I. Proceedings to a motion, for decree, — ^A motion 
for a decree is pennitted where the plaintiff to a bill 
does not file a replication. The proceedings are as 
follow :— The plaintiff files his 1^, .and servea the 
defendant with a copy thereof; the defendant either 
appears, tfr the plaintiff- appears for him ; - the 
plaintiff, if he. requires an answer, files interro- 
gatories and delivers to the defendant's solicitor a 
copy thereof, and' the defendant antfwert them 
either within the time limited, or, as is almosC- 
invariably the ease, within an extended period given 
to him by the judge's clerk on summonb. After the 
answer, ot without it, if the plaintiff does not require 
one, the plaintiff gives to the defendant's solicitor a 
montfa*s notice of motion for a decree, before thd 
actual ^ervice^ however, . of which he files his 
affidavit in support of the motion, setting fbrth a 
list thereof at the foot of the notice ; and then the 
defendant, within fourteen days thereafter, files his 
affidavito in answel*, and furnishes the plaintifif?s 
solicitor with a list thereof. If considered ntiicesaary, 
the plaintiff within seven da^s thereafter files 
affidavits in reply, and a list thereof is furnished to 
the defendant'6 solicitor. The plaintiff sets down 
the motion, which is in effect a cause (17 Jur. 178), 
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and -both parties liAYiiig delivered their briefs, the 
motion is called on in its order, and disposed of by 
the coort (15 & 16 Yic. c. 86, ss. 15, 16, Ord. of 
7th Aug. 1852, pL 22—26). 

n. Pro co^fesio. — ^A bill is taken pro eonfeao 
againat a defendant from whom the plaintiff requires 
an answer, but who has absconded to avoid the 
process of the court for compelling his answer, or 
has been taken on an attachment and reftises to 
answer. The effect of the proceeding is, that the 
facts of the bill are considered as being true, and 
a decree is made in the defendant's absence according 
to the equitj arising on the case stated by the 
plaintiff ^ract Equity, 147, et ieq, ; 1 Chron. 13, 
125, 806, 451). 

nL iRierrogatoriea to e±ttmne plaintiff. — ^Where 
a defendant requires a discovery offsets within the 
plaintiff's knowledge, he should file interrogatories 
for the examination of the plaintiff. This may be 
done in the case of a bill or of a claim, but in the 
case of a biU not until after the defendant has put in 
a sufficient answer (20 Law Tim. Rep. 820). 
Formerly, it would have been necessary for the 
defendant to have filed a cross bill, which he may 
stOl do if he think proper (15 & 16 Vic. c. 86, s. 19). 

IV. Ornamental Utnber. — In order to put a stop to 
the felling of ornamental timber, the owner should 
file a bill in equity, and apply exparte for an 
injunction, or he may, if necessary, serve a notice 
of motion for an injunction before the bill is actually 
on the file (Fosbrook v. Woodcock, 12 Jur. 956, 
which, however, was a case where a subpoena was 
issued^. In some instances the court merely gnats 
an interim ii^junction, in others the usual injunction. 
The order for the iiy unction is then drawn up and 
served, and the writ itself in some instances issued, 
though frequently this is not done if the defendant 
submits to the proceedings. In the long vacation, 
the application is made to one of the judges who is 
termed the vacation judge. In this case the time 
necessary for obtaining the injunction depends very 
much on the judge, but in the case of an application 
to thd court, the injunction may be obtained in a 
few days, particularly where the application is 
made ezparte. Where notice of motion is given, 
leave to give it for a particular day is usually 
obtained, and the matter is then heard and decided 
on, or put in some course for determination. If the 
bill is filed, a copy of it should be delivered with 
interrogatories. 

Y. Opposing tn/imcfum.— Where a defendant is 
desirous to resist the grant of an injunction, his 
solicitor should search the Record and Writ Clerks' 
Office for thf bill, and when filed should forthwith 
appear and then give notice to the plaintiff's solicitor 
of such appearance, and that it is intended to oppose 



the application for the injunction. To be quite safe, 
counsel should be instructed to appear and oppoee 
the application. 

VI. Specific performance, — As the snljeet-rmatter 
of the contract between A. and B. is real estate, a 
court of equity wil} grant specific performance, 
because damages might not be a sufficient or 
suitable remedy; but as the contract between C. and 
D. is for Government Stock, the court will not 
grant specific performance, because, as the parties 
did not deal for aiiy particular stock distinguishable 
and distinct from all other stock of a similar kind, 
damages are a sufficient compensation, and with 
them all that the parties contracted for may be 
obtained (Burt Comp. pi. 1582 ; 1 Fonbl. £q. b. 1, 
c. 1, s. 5 ; Prine. £q. 181, 182 ; 2 Story's £q. Jurispr. 
pi. 746, et eeq, ; 1 Chroh. pp. 58, 260). 

YIL JohU purchase in unequal shares, — Where 
two persons purchase an estate, and the money 
is advanced in unequal proportions, not being the 
result of any temporary pecuniary arrangement 
between the parties, this makes them in the nature 
of partners, and in effect tenants in conmion; and 
however the legal estate may survive, yet the 
survivor is considered but as the trustee for the other 
in proportion to the sum advanced by each of them. 
Indeed in all cases of a joint undertaking or part- 
nership, although the estate will survive at law, 
yet the survivor will in equity be a trustee for the 
representative of the deceased partner (2 Sugd. 
Vend, and Pur. 902, 11th ed.; 2 Yes. jun. 258; 
Lake v. Cradock, 3 P. WiU. 158 ; Dar^ 594, 595, 
8rd edit. ; Morris v. Barrett, 8 You. and Jerv. 884). 

YIU. Wife's equity to settlement or maintenance.-^ 
The wife's equity or right to a settlement and her 
right to maintenance, though cdtaamonly mixed up 
together, are perfectly distinct ; the first is out of 
the corpus^ the latter out of the income. Her right 
to a settlement arises where the wife's personal 
property cannot be reached by her husband except 
through the intervention of a court,of equity, which 
then refuses to hand it over to the husband, or to 
allow the trustees to do so without first making a 
settlement on the wife and her children. The 
property must be in possession and not in reversion, 
and must be unreceived, for if the trustees have 
paid the husband, the right is gone (1 Daniell's Pr. 
101, 102, 2nd edit. ; 1 Chron. pp. 9, 87, 200, 272, 
872, 459. This latter reference is really to a ease 
of maintenance, though not so argued). The right 
to maintenance arises in respect of the income of the 
wife's property, and arises where the husband 
deserts the wife, or treats her with cruelty, so as to 
oblige her to live separately firom him: in such 
cases the court allows her to receive the interest of 
her own fortune for her nudntenanoe (Bond v. 
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Simmonds, 8 Atk. R. 20; Watkjns r. Watkyns, 
2 Id. 96 ; Dan. Pr. 103, 104, 2nd edit ; 1 Chron. pp. 
459, 460). 

IX. Waimng^ eiptUy to MUUment, — ^A married 
woman may, by appearing in court and being 
examined by the court, waive her equity to a 
settlement, and thereby her children*! rights are 
also displaced, but she cannot displace their rights 
without also displacing her own (1 Dan. 115 ; Bowe 
T. Jackson, 2 Dick. 604). Though the wife's equity 
is for the benefit of herself and her children, yet 
the children hare no distinct right independently of 
their mother, unless by contr4ct ix settlement 
(Scriven V. Tapley, 2 Eden, 337; Murray v. 
Elibank, 10 Yes. 64). 

X. Resulting trust, — ^In the case of a purchase, 
and payment by the purchaser of the consideration 
money, of land or of GoTemment Stock, and the 
conveyance or transfer thereof in the name of a 
third person, there will be a resulting trust in 
&vour of the purchaser upon the mere proof of the 
payment of the purchase-money, unless the third 
person were a child, or wife, or the child of a 
deceased child, or other person to whom the 
purchaser had placed himself in locoparentiB (Dart's 
Vend. 598—605; Cripps v. Joe, 4 Bro. C. C. 
472). 

XI. Rtgtraint oftroM. — Contracts in restraint of 
trade are void both at law and in equity. The 
distinction is between such contracts as. are in 
general restraint of trade, and such as are in 
restramt of it only as to particular places or persons ; 
whilst the former are bad, the latter are allowable, 
if founded on a sufficient consideration. The 
restraint must not be greater than the occasion 
demands (10 Juf. pt 2, p. 287; 1 Story, pi. 292 ; 
11 Jur. 1008; Prine. Com. L. 53—55; Frinc. £q. 
58, 59 ; 17 Jur. 1073). 

XII. TroMfer of Mortgage.-^The mortgagee is 
not bound to transfer his mortgage to a person who 
is a mere stranger in estate to him, and the request 
of the mortgagor would not affect the mortgagee's 
right, if he choose to stand upon it By the mort- 
gage deed, the mortgagee is to reeonvey to the 
mortgagor, his hieirs, or asuigns. If, however, the 
third party alluded to in the question were to 
advance a very small sum to the mortgagor, and take 
a security for it on the mortgaged estate, the latter 
would be entitled to pay off the itiortgage, and to 
have a conveyance, which would in effect be a 
transfer. It has been decided (Smith r. Green, 

1 Coll. C. C. 555 ; see also Dunstan v. Patterson, 

2 Phili. ^41 ; Coote's Mortgages, 847, 348, 517) that 
a first mortgagee ought, without a judicial pro- 
ceeding, to accept payment from a second mortgagee, 
and thereupon to convey to him the mortgaged 



estate, with or withoitt the eonenrrenee of the 
mortgagor. Perhi^ the mortgagee might, if so 
inclined, object to assign the debt {per Y. C, 1 Coll. 
563). Of course, we are to assume there are reasons 
for the mortgagee not taking a reconveyance to 
himself^ and then giving a firesh security to the 
par^ advancing the money; thus there may be 
judgments or other incumbrances by him since the 
original mortgage, and from which a trsnsferree 
from the mortgagjee would be safe. In the ease of 
any such incumbrances being apprehended, it might 
be necessary to exercise great caution as to taking 
any security from the mortgagor, lest the two 
securities should become merged, and the charges 
should be brought upon the original security. 

Xm. 8aUofestateentaiUd.'-Bjihel9 k^OYiCC 
120 (anU^ pp. 105» 110, 169), the Court of Chancery.is 
empowered to direct a sale of the whole or any parts 
of any settled estates, if deemed proper and consist- 
ent, with a due regard for the interest of all parties 
entitled under the settlement, and sulgect to the 
restrictions in the act mentioned (s. 11). The- 
application to the court must be by petition by the 
tenant for li&, with the concurrence at consent of 
the trustees, having any estate for the benefit of 
any unborn -chOd (s. 17), or without sudi consent, 
where the rights of the partiM are not to be affected 
(s. 18). Notice of the application must be given 
to the trustees, and be inserted in certain news- 
papers. After the presentation of the petition, 
application is made in the judge*s chambers, ezparte, 
for directions as to the notices in the newspapers. 
Within twenty-one days after the publication of the 
last advertisement, the petition u set down for 
hearing {ante^ p. 1€9). 

XrV. Devise by mortgagor. — ^If the devisor died on 
or subsequentiy to the 1st of January, 1855, and 
his will was not prior to that time, the devisee of the 
real estate will have to bear the mortgage ^bt, 
unless the devisor, by his will or other document, 
expressed a contrary or other intention. If the will 
were made prior to the Ist January, 1855, the per- 
sonal estate would have been liable to the discharge 
of the mortgage (1 Chron. 154 ; 2 Id. 186, 195; 
17 & 18 Vic. c. 118). 

XV. TViiftew' i?«fie/ilcto.— The 10 & 11 Vic. c. 
96 (amended by the 12 & 13 Vic. c. 74, and regu- 
lated by the order of the 10th of June, 1848), enables 
trustees (including executors and administrators) 
having in their hands any trust-moneys, on filing an 
affidavit entitied in the matter of the trust and 
containing the particulars mentioned in the orders, 
to pay the money, with the privity of the Ac- 
countant-General in Chancery, into the Bank of 
England to the account of the Accountaat General 
in the matter of the particular trust. Tlie 
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power is given to tnmsfer or deposit annuities, or 
stocks standing in the trustees' names in the books 
of the Bank of England, the East India Company, 
South Sea Company, or any Goremment or Par- 
liamentary securities standing in such tmstee*«name, 
or in the names of any deceased person of ^om 
they shall be the personal representatives. Where 
there are several trustees,- the mc^ part of them 
may proceed under the act So soon as the pay- 
ment, transfer, or deposit is made, notice thereof 
is to be given to the parties named ik the affidavit, 
as being interested in, or entitled to, the ftmd. The 
parties entitled may apply by petition (on notice to 
the trustees) respecting the investment, payment 
out, or distribution, &c., of the ftmd. The judge 
may, where it shall appear that the trust ftmds 
cannot be otherwise safely distributed, order the 
institution of a suit or suits. The receipt by the- 
proper officers fer the cash, or of the transfer, or 
deposit, is a sufficient discharge to the trustee fer 
the money so paiid, or the stock or securities so 
depottted or transferred (see Princ. Eq. 281, 282 ; 
2 Chron. 161, 800, 873 ; 12 Jur. pt 2, p. 241, 249, 
845; 14 Jur. 52). YHiere the trust fund is paid 
into court, a biU cannot be filed by a euiui que 
tniit: he must petition (Goode v. West, 15 Jur. 
1025). 

BAKKBUFTOT (oafe, p. 280). 

L Bankruptcy Court, — The general jurisdiction 
in bankruptey is exercised by the commissioners, 
each of whose courts is now a court of Bankruptcy 
having primary jurisdiction in bankruptey matters 
(12 & 13 Vice. 106, s. 12; Key div. "Bank- 
ruptey,'*p. 8 ; 1 Chron. 6, 79, 81, 84, 86). 

n. Appeals, — ^An appeal to the Court of Appeal 
in Chancery must be by way of petition, motion, or 
special case (12 & IS Vic. c. 106, s. 14; 1 Chron. 
80, 112, 276). 

nL Appeal to ike Xordt.— There may be an 
appeal from the Court of Appeal in Chancery to 
tile House of Lords on matters of law or equity, 
or on tLe rejection or admission of evidence (1 
Chron. pp. 80, 112, 113, 276 ; 2 Id. 802, 348). 

IV. Obtaining adjudication, — ^An adjudication may 
be obtained by a trader having assets to the amount 
of £150 (2* Chron. pp. 136, 379, 380), or by a cre- 
ditor to the amount of £50 (2 Chron. 30). In 
order to obtain an abjudication of bankruptey at the 
instance of a creditor, the creditor must present 
to the proper court a petition for acyudication signed 
by him, and attested by the solicitor acting for him 
in the bankruptcy, lliis must be accompanied by 
an affidavit that the allegations in the petition are 
true — I. e., of the debt, that the debtor is a trader 
within the meauing of the bankrupt laws, has com- 



mitted an act of bankruptey, and resides within the 
district. Within three days after the filing of the 
petition — i. s., the three days in which the peti- 
tioning creditor has priopty, or any enlarged time, 
the petitioning creditor must prove his debt, the 
trading, and the aet of bankruptey. The peti- 
tioning creditor must personally attend to prove his 
debt, eicept on a certificate of ill health fit>m his 
medical attendant,, or where it is shown to be very 
expensive. . The commissioner must examine into 
^e natme and conmdenitkm of the debt, and, before 
declaring the party a bankrupt, must canae to be 
entered on the proceedings a depdsitioii of such 
petiti<Hiing creditor stating the nature and amount 
of the debt due, and how and fcMr what consideration 
the same arose, together with the particular time or 
times the same became due. The trading and act 
of bankrupt^ must be proved. Witnesses may be 
summoned, to give evidence (12 & IS Vic. c 106, s. 
100). After the prooft of the petitioning creditor's 
debt, and of the trading and act of bankruptey by 
the party against whom the petition was filed, the 
coipmissioner may a^udge such person bankrupt, of 
which, however, he is to have notice before it is 
advertised (Mont, and Ayrt.Pract.chiq;>. 11; Eden's 
Bankr. Law chap. 5; 12 & 13 Vic. c. 106, s. 101). 
y. Improper atJgudicaiion.'-^A trader may dispute 
the abjudication either before or after the advertise- 
ment thereof, so that he does so within the limited 
periods. Where he disputes prior to the abjudica- 
tion,, he is allowed seven days, or such extended 
time, not exceeding fourteen days, as the court shall 
allow from the service of the duplicate of the a^judir- 
cation to show cause to the court (the commissioner) 
against the validity of the abjudication. After the 
advertisement of the abjudication the bankrupt must 
(if he were within the United Kingdom at thetime of 
the abjudication) within twocalendar months (1 Chro. 
51) after the advertisement of the bankruptey in the 
London Gazette^ or (if he- were in any other part of 
Europe at the date of the adjudication) within three 
mmiths after such advertisement, or (if he were else- 
where at the date of the abjudication) within twelve 
months after such advertisement, commence an 
action, suit, or other proceeding, to dispute or 
annul the petition for abjudication, and prosecute 
same with due diligence and with effiect, other- 
wise the Oaxeite containing such advertisement 
will be condusive evidence in all cases as against 
such bankrupt, and in- all actions at law or suite in 
equity brought by the assignees for any debt or 
denumd for which such bankrupt might have sus- 
tained any action or suit had he not been adjudged 
bankrupt, that he became bankrupt before the date 
and filing the petition for adjudication, and that such 
petition was filed on the day on which the same is 
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stated in the OazetU to bear date (12 & 13 Yie. c. 
106, 8. 2Sd). 

VI. & VIL Notice to dispute adfudication in 
actions and smis, — ^If in an action by or against an 
assignee, the other side intend to dispute the ralidity 
of the abjudication, he must (if defendant on 
pleading, but if pkintiff before issue joined) give 
notice of his intention to dispute some and wliich 
of the requsites to the a4judication (12 & 18 Yic. c. 
106, s: 234; 1 Chron. 131, 132; 2 Id. 863,*364) : 
should the party omit to give such notice, the 
assignee will not be obliged to give any proof of the 
petitioning creditor's debt, the 'trading, or the act 
of bankruptcy (Ibid). 

YIH. Petitioning creditor proceeding with action. — 
The petitioning creditor cannot continue the pro- 
ceedings in an action, even though the same were 
commenced before petitioning: a petitioning cre- 
ditor has no election like an ordinary creditor, but 
is committed to the support of the bankruptcy (exp. 
Prowse, Gly. and Jam. 92 ; Key, " Bankruptcy," p. 
41). 

IX. Petitioning creditor's debt.-^The petitioning 
creditor's debt must amount to £60 at the least 
(12 & 13 Vic. c. 106, s. 91 ; 1 Chron. pp. 284, et 
seg,). 

X. Petitioning creditor having security.^A mort- 
gagee may be a petitioning creditor against his mort- 
gagor (cxp. Jackson, 6 Ves. 867 ; 1 Chron. 821). 

XL Proof by Joint and several creJtWs.— -Where 
there are both joint and separate estotes, the joint 
creditors cannot prove, ibr the purpose of an equal 
dividend, against the separate estate, or the separate 
creditors against the joint estate ; but if there be any 
overplus of either estate after paying the creditors 
entitled to come on the same in the first instance, 
such overplus will be applied towards payment of 
the excluded creditors (1 Chron. pp. 835, 384, 441). 
Independently of this, where one of several part- 
ners is bankrupt, the joint creditors of the firm may 
prove for the mere purpose of voting in the choice 
of assignees, and opposing the bankrupt's certificate 
(12 & 13 Tic. c. 106, s. 140 ; Key, "Bankruptcy," 
pp. 98) 99). 

XII. Notice of dishonour of frttt.~Where the 
drawer or indorser of a bill of exchange becomes 
bankrupt, and the bill is dishonoured, notice thereof 
should be given to his assignees, or the messenger 
n possession, and it is better also to send notice 
to the bankrupt (Rhodes v. Proctor, 4 B. and C. 
623 ; Mont and Ayrt. Bankr. Prac. 209, 210, 2nd 
edit). 

XIII. Notice of dishonour,-^lt a bill be accepted 
by a bankrupt, for the accomodation of the drawer, 
and the drawer had no effects m the hands of the 
bankrupt firom the time the bill was drawn until 



it became payable, notice of dishonour need not 
be given to charge the drawer, as he would not be 
entitled to maintain an action on paying the bill 
(Bayley's Bills, 238 ; Roscoe's Evid. 220, 6th edit. ; 
Legge V. Thorpe, 12 East, 171). 

XIV. Future property.^Bj sec. 166 of the Con- 
solidation Act, if any assij^ee indebted to the estate 
of which he is such assignee in respect of money 
being part of the estate of the bankrupt, *^ retained 
or employed by him, become bankrupt and obtain 
his certificate, it shall have the effect only of fireeing his 
person from arrest and imprisonment, but Ids future 
effects (his tools of trade, necessary household goods, 
and the necessary wearing-apparel of himself, his 
wife and children excepted) shall remain UabU for 
so much of his debt to the estate of which he was 
assignee as shall not be paid by dividends under his 
•bankruptcy and for interest at the rate of five per 
cent, per annum on the whole debt." By the 6 
Geo. 4, c. 16, s. 127, if any person who had been 
discharged by a certificate in bankruptcy became 
bankrupt again^ and obtained such certificate, or had 
compounded with his creditors^ or had been discharged 
under the Insolvent Debtors Act, and became bank- 
rupt and obtained such certificate, unless the estate 
paid fifteen shillings in the pound, his ftiture estate 
vested in his assignees under that fiat (Princ. Com. 
Law, pp. 74, 76). The above statute has been 
repealed by the Consolidation Act, which docs not 
contain any similar enactments, but it has been held 
by Knight Bruce, V.C., that where a person is a 
bankrupt a second time or after a prenous composi- 
tion or insolvency, and does not pay fifteen shillings 
in the pound, his certificate will only protect his 
person, leaving his future property subject to the 
claims of the assignees under the bankruptcy (exp. 
Uollingswortb, 15 Jur. 914 ; 3 Law Stud. Mag. N.S. 
pp. 276, 305 ; 1 Chron. 288, 289). 

XV. Uncertificated bankrupt. — An uncertificated 
bankrupt may acquire property, but it may be 
claimed by his assignees; Uie bankrupt may sue 
for ita rec^ery, unless the assignees interpose 
(Chambers v. Bemasconi, 6 Bing. 501; Key, 
"Bankruptcy," p. 130 ; 1 Chron. pp. 288, 289). 

CniMINAL LAW. 

(ante, p. 280). 

I. Infants. — Infiinto under the age of seven are 
deemed incapable of committing felony ; a felonious 
intention being assumed to be an impossibility under 
that age. Between seven and fourteen, an in&nt is 
primd facie to be deemed dolL incapax; but if it 
appear to the court and jury that he could dis- 
criminate between right and wrong, the maxim 
^^malitia suppltt cUatenC' obtains, and the prisoner 
may be condemned and puni^thed, except, indeed. 
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for a rape, which an infant under fourteen is pre- 
sumed to be incapable of committing (Archb. Crim. 
Plead, and Evid. 11, 8th edit. ; 4 Black. Com. 212). 
As the legal presumption is that a child between 
seven and fourteen has not a guilty knowledge^ it u 
for the prosecutor to rebnt such presumption, and it 
should be )eft to. a jury to say whether at the ttnue 
the felony was committed the child knew he was 
doing wrong (Dickenson^s Quart. Sess. 6^4, 4th edit), 
n. 2>c;po«t/«m«.— Depositions of witnesses be6r€ 
magistrates on an indictable matter must be reduced 
into writing, and be signed by the witnesses, and also 
by the magistrate (11 & 12 Vic. c. 42, s. 17). The 
Repositions of a witness taken before a magistral j in 
a case where he has authority to take them,, are 
eridence in case of the death of the witness, provided 
the depositions have been duly taken ; that is, taken 
in the presence of the defendant, on the oath of the 
accuser and witnesses, and reduced into writing, and 
signed by the witness and justice, in which case the 
depositions will be admissible, alUiough the witness 
was not at the time apprehensive of- approaching 
dissolution. And the information of an accomphce 
duly taken, may, in case of his death, be read in 
etidence against the prisoner, although it will not 
be condusire, unless corroborated by other testimony 
(R. Y. Paine, Salk. 281 ; 1 Hale's PL C. 586 ; 1 
Leach, 502; Archb. Crim. pL and Evid. 130, 
8th edit ; Reg. v. Arnold, 8 Car. and Pay. 621 ; 
11 ft 12 Vic. c. 42, s. 17; 18 Jur. 1058 ; Reg. v. 
Walsh, 5 Cox's Crim. Cas. 115; Reg. v. Hyde, 3 Id. 
90). There is a similar provbion in case of the 
illness of a witness, or of his not being able to be 
found (See Reg. v. Hendy, 4 Cox's Crim. Cas. 248*; 
Reg. V, Scaife, 5 Cox's Crim. Cas. 248 : S. C. 17 
Law Tim. 152 ; Reg. v. Uhner, 4 Cox's Criin. Cas. 
442). 

ni. Confession, — Tn order that a confession may 
be evidence, it must be firee and voluntary ; therefore 
it will be rejected if it have been obtained by any 
promise of favour, or by any menace, or by undue 
tenror (2 H&Ie, 285). The confession will only be 
rejected where the threat or promise has been held 
out by sonic authorised person, as the magistrate, 
constable, or other person having the custody of the 
prisoner, prosecutor, or prosecutor's wife (R. v. 
Enoch, 5 Car. and Pay. 535 ; R. v. Moody, C. C. 
410). But where the promise was made by an un- 
authorised person, the confession was held admissible 
(R v. Lugate, 1 Phil. Ev. 105; Reg. v. Sarah 
Taylor, 8 Car. and Pay. 733 ; see Reg. v. Cramer, 
12 Jur. 9, 44 ; S. C. 2 Car. and Kirw.:;290 : 2 Chron. 
13). Any facts disclosed by an extorted confession, 
and afterwards i^scertained to be true, may be given 
in evidence, although they were obtained by means 
which render the confession itself inadmissible; 



because they rest upon their own foundation ; they 
are unaltered by the hopes or fears of the prisoner, 
and justice, which cannot suffer by their being proved, 
would frequently be defeated by their rejection. 
But even then, the facts must be of themselves 
sufficient to warrant the conviction ; snd cannot, for 
that purpose, be connected with any pther part of 
the confession than that by means of which they 
were discovered. So, if a prisoner be improperly 
induced to acknowledge that he has stolen certun 
property, and, at the same time, discloses the place 
in which he has concealed it, the circumstance that 
the goods were found may be given in evidence, 
and that the defendant pointed out the place in 
which th^ were hidden, but his acknowledgment 
that he had previously stolen them must be altogether 
rejected (1 Leach, 265, 386; 2^ East's PI. C. 658; 
1 Phil. Ev. 51 ; sec Reg. v. Sutcliife, 4 Cox's Crim. 
Cas. 270). 

rV. Lareeny-'Emhezzlement— False pretences.-^ 
Larceny at the conmion law is the unlawful taking 
and carrying away of things personal, with intent 
to deprive the right tf wner thereof, and not being 
committed under the drcumstances requisite to make 
it burglary (4 Steph. Com.. 152, 158). Embexzle- 
ment is wher^ one in a public triist, or as a servant, 
receivea and fraudulently appropriates money or 
goods received for public purposes or his master, 
without the same having been in the possession of 
the party entitled thereto (Dick. Quart. Sess. 261, 
355, 5th edit). The offence of obtaining money by 
fidse pretences is closely allied to larceny, though 
distinguishable therefh>m by being perpetrated 
through a mere fraud (4 Steph. Com. 209 ; 9 Qu. 
Ben. Rep. 271 ; Key ** Crim. Law," pp. 87, 38 ; 2 
Chron. 166). 

V. False pretences^ Contract for sale.-^lt is now 
establish^ (Reg. v. Abbot, 1 Den. C. C. 173), 
that a person can be convicted for obtaining money 
by false pretences, where he has obtained it by 
means of a fidse and fraudulent representation made 
m the course of a contract for sale and purchase ; 
though in a previous case (R. v. Coddington, 1 C. 
and P. 661), Mr. Justice Littledale had decided 
otherwise, on the ground that it amounted merely to 
a breach of warranty, or was a mere false affirmation, 
for which there was a remedy by civil proceedings 
(see also R. v. Reid, 7 Car. and P. 848) ; but see 
R. V. Kenrick, 5 Qu. Ben. Rep. 49, where the 
decision of Justice LitUedale was much questioned, 
and it was then strongly intimated that the execution 
of a contract between the parties did not secure fh>m 
punishment the obtaining of money under &Ise 
pretences, in conformity with that contract 

VL Corroborating accompKcs.— It was formerly 
.thought that th(ragh an accomplice might be admitted 
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as an evidence, his testimony could only be left to the 
juiy when corroborated l^ more unexceptionable 
witnesses. But it is now settled that such evidence 
may be left to the jury ; and if they regard it as. 
sufficient, the prisoner may be convicted. It is the 
practice, however, to direist them only to give 
weight to the evidence of an accomplice, when, in 
some point, it is confirmed by other evidence which 
establishes in some degree his character for veracity, 
and enables them to judge of the consistency of his 
narrative. And if the jury find the prisoner guilty 
on the single testimony even of a credible accomplice, 
the court will sometunes recommend him to mercy 
(1 Leach, 464 ; 7 Term Rep. 609 ; 1 Hale's PI. C. 
308 ; R. y. Hastings, 7 Car. and Pay. 152 ; R. 
T. Farkr, 8 Id. 107 ; First Book, 436). 

Vn. Posiuwm of Holm property. — ^Where stolen 
goods are very shortly afterwards found in the 
possession of a man, the presumption in the first 
instance is, that he is' the person who stole them. 
It is, therefore, a Teiy usual way to prove a larceny, 
to call the prosecutor or other person in whose 
possession the goods were at the time when they 
were, stolen, to prove when he last saw them in his 
possession, and when he missed them ; then to call 
some person who can prove that they were in the 
possession of the prisoner very shortly after they 
were stolen ; and lastly, to call some person to 
identify and prove the property in the goods. This 
being deemed good primh fade evidence of the 
larceny, has the effect of throwing the onus upon 
the prisoner, of proof that he honestly came by the 
goods, or, at least, if admitted to be the goods of 
the prosecutor, that he did not obtain them in such 
a manner as to render him amenable for larceny 
(Archb. New Crim. Law, 369 ; R. v. Smith, 2 Car. 
a ndKir w. 208). 

Vm.— Xarceny, Distinct acts o/— By the 14 & 15 
Vic. c. 100, s. 16,.scyeral counts may be inserted 
in the same indictment against the same person 
for any number of distinct acts of stealing, not 
exceeding three, ^Hiich may have been committed 
by him against the same person, within the space 
of six calendar months from the first to the last 
of such acts. 

IX. Stealing or recettnnf/.;— Where it is doubtftd 
whether the party charged is thief or receiver, the 
indictment should contain a count for a substantive 
felony, as w^U as for a receiving (Reg. y. Craddock, 
14 Jur. 1031). For by the 11 & 12 Vic. c 46, s. 8, 
an indictment for feloniously stealing may have 
another for feloniously receiving the same pro- 
perty, et vice versd^ and the prosecutor is not to 
be put to his election, but the jury may find the 
party guilty either of stealing or of receiving (First 
Book, 425). There may be several counts for 



stealing and also for 'receiving (Reg. v. Beeton, 18 
Law Joum. N. S. M. C. 117 ; 1 Abr. Crim. I^w 
Cas. 50, 51). And by the above statute, where two 
or more persons are indicted, the jury may find 
them all or any of them guilty either of stealing 
or of receiving, or may find one or more guilty 
of stealing, and the other, or others, of receiving 
(First Book, 425 ; 1 Law Stud. Mag. N. S. p. 9). 
At the common law, a receiver of stolen goods was 
not punishable like a receiver of the felon's perscm : 
his offence was a misdemeanour (4 Steph. Com. 116, 
2nd edit.). 

X- Forgery — Particular person. — Forgery at 
common law is an offence in fiUsely and ihuidulently 
making or altering any matter of record, or other 
document, whether public or private, with a view to 
give an appearance of trutb to « mere deceit and 
falsity, and thereby give the document an opermtiotif 
which otherwise it would not have. There must 
have been, at least, a general intent to defraud a 
particular person (Bacon's Abr. tit. Forgery ; 2 Bl. 
Rep. 787). But now, by the 14 & 15 Yic. c. 100, 
8. 8, an intent to defiraud a particular person need 
not be alleged or proved. 

XL Evidence — Direct and circumstantial. — ^Direct 
evidence is such as proves the act or thing charged 
against the prisoner in a positive manner, as finom 
the witness having seen the matter, thing, or trans- 
action in question. Circumstantial evidence is* such 
as raises a necessary or probable presumption, of the 
guilt of the accuseid, from certain indirect &cts and 
circumstances attending the commission of the of- 
fence or the conduct of the accused, the sime being 
inconsistent with any other hypothesis than that of 
the prisoner's guilt (Gilb. Evid. 157 ; 3 Black. Com. 
372 ; Archb. Crim. L. 121, 8th edit. ; Dick. Sess. 
483, 4th edit.). Mr. Best (Evidence, 365) thus 
explains the matters : ** All judicial evidence is 
either direct or circumstantial. By direct evidence 
is meant where the principal fact or factum pro- 
bandum is attested directly by witnesses, things, 
or documents. To all other forms the term * circum- 
stantial evidence' is applied, which may be defined 
that modification of indirect evidence, either by 
witnesses, things, or documents, which the law 
deems sufiiciently proximate to be receivable as 
evidentiary of a principal &ct or factum prcbandum. 
And it is of two kinds— conclusive and presumptive." 

.Xn. Libd — Prosecution — Special defence — Verbal 
slander. — ^For a libel on a private individual, criminal 
proceedings by indictment or by information may be 
taken, but the latter is confined to cases attended 
with circumstances of aggravation (R. v. Benfield, 
2 Bur. 980 ; R. v. Miles, 1 Doug. 283, 387 ; Archb. 
Crim, L. 71, 8th^ edit. ; Key, •* Criminal Law," 
124). By the 6 & 7 Yic. c. 96, s. 6, on the trial of 
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any indietment or informatioii for a libel, the defen- 
dant liaying pleaded such plea aa thereinafter 
mentioned, the truth of the matter charged may be 
inquired into, but ihall not amount to a defence 
unless it was for the public benefit that the matter 
charged should be published. To entitle the defen- 
dant to give CTidence of the truth of such matter 
charged iw a defence to such indictment or informa- 
tion, it is necessary for the defendant in pleading to 
the indictment or iuformation, to allege the truth of 
the said matters ; and also that it was for the public 
benefit that the matters charged should be published ; 
to which plea the prosecutor may reply generally ; 
i^ after such plea, the defendant be convicted, the 
court may, in pronouncing sentence, consider whether 
the guilt of the defendant be sggravated, or miti- 
gated, by the plea. But it is provided that ill 
addition to such plea the defendant may plead a 
plea of not guilty. Verbal slander will not support 
an indictment or crimmal infl^mation, unless, indeed, 
it be seditious, blasphemous, grossly immoral, or 
uttered to a magistrate in the course of his duty, &c. 
(^ Salk. 417 ; Archb. Crim. L. pp. 519, 528, 583, 
607, 8th edit). 

XnL RepairSj jrc. of highways, enforced. — Where 
a public highway is obstructed or out of repair, the 
usual course of proceeding is by indictment against 
the parties liable for the repairs, or committing the 
obstruction (4 Black. Com. 167 ; Archb. Crim. L. 
634; 645, 8th edit; Key, div. /' Criminal Law,*' 
p. 150 — ^152). A civil action may be brought 
for the obstruction of a highway where the plaintiff 
has sustained thereby any particular damage (Key, 
div. '' Criminal Law," 69 ; 2 Stark. Evid. 536). 
For the non-repair of a highway, the parish is in 
general liable; but' a particular, person may, by 
reason of tenure, be so liable (S.Steph. Com. 214, 
et $eq, 2nd edit.). In general the counties in which/ 
bridges are situate are liable to repair them, but the 
parish may by prescription be liable, and even 
private individuals as to bridges built by them, and 
not dedicated to the public (Key, ^' Criminal Law,'* 
150 ; 5 Burr. 2594 ; 3 Stcph. Com. 258 ; 13 Jur. 
422; 2 Gale and Dav. 435; 14 Jur. 956; 18 Id. 
613 ; 1 Chron. 60). 

XIV. Pauper-'IrremooabUUy.'-By the 9 & 10 
Vie. c. 66, no person is to be removed from a parish 
in which he has resided for Jive years next before 
the application for a warrant for his removal, nor 
for becoming chargeable in respect of relief made 
necessary by sickness' or accident, . unless justices 
granting the warrant shall state therein th^t they 
are satisfied that the sickness or accident will pro- 
duce permanent disability, nor (beings a woman 
residing with her husband at the time of his death) 
till twelve calendar months after his death, if she 



shall so long continue a widow. And it is ftirther 
enacted, that no child under the age of sixteen, 
whether legitimate or illegitimate, residing in any 
parish with his or her father or mother, stepfather 
or stepmother, or reputed father, shall be removed 
in any case where such his parent or reputed parent, 
stepfkther or stepmother, may not lawfully be re- 
moved. But it is also provided (by the 11 & 12 
Vic. c. 3), that whenever any person shall have a 
wife or children having no other settlement than 
his or her own, such wife and children shall be 
removable from any parish or place from which he 
or she is removable notwithstanding the provisions 
of the 9 & 10 Vic. c. 66, and shall not be removable 
from any place or parish from ;which he or she is not 
removable, by reason of any provision in the said 
last-mentioned act. By the 11 & 12 Vic. c. 110, 
the expenses of paupers rendered irremovable by the 
9 & 10 Vie. c. 06, are chargeable and payable out <tf 
the common fund of the union. It is provided by 
the 9 & 10 Vic. c. 66, that no person exempted by 
that act from liability to be removed, shall, by reason 
of such exemption, acquire any settlement in any - 
parish. But it is provided by s. 1 that time, passed 
in prison or in military or naval service under her 
Miyesty,. or as an in-pensioner in Greenwich or 
Chelsea hospitals, or in confinement in lunatic 
asylums, or as a patient in an hospital, or during 
which relief (except bond fide charitable gifts) from 
any parish shall be received, shall be excluded from 
the computation of the five years ; and the removal 
of a pauper lunatic to a lunatic asylum, under the 
provisions of any acts on that subject, shall not be 
deemed a removal within the meaning of this act 
(2 Chron. 18, 443). 

XV. Poor-rate.— To render any property liable 
to tlie poor-rate, it must be occupied for the benefit, 
or be under the control, of some individual or body 
of persons, so that there may be a beneficial occupa- 
tion (Dick. Quart. Scss. 634, 635, 4th edit). Bate- 
able value is that which the premises would let for 
to a tenant, the Value being not merely what is the 
intrinsic worth at the time, but what the property 
would let for in the condition in which it is, though 
the value is increased by any peculiar ciipumstances 
(U. V. Miller, Cowi>. 619 ; It v. Birmingham Gas 
Co., 1 B. and C. 506 ; Dick. Sess. 638,, 639, .4th 
edit). _««,.^— «— 

SUM^IARY OP DECISIONS. 



KQUmr AND CONVKYAHCIXa. 

COMPROAHSE [vol. 2, p. ^^^SutpecAng'fact 
aud inqniringfor htformatbn from party, but not from 
a disinterested person— Wilful fynorancc.— Where 
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one jMurty to^ comproiiiiM sofpected the existence 
of a &ct which he considen of importance to his 
soccess, and asks his adrersaxy, who telhses all 
information, hot does not ask other parties, whom 
he has reason to beUere are able and willing, to 
giYC him the infonnatkm, his ignorance of that &ct 
at the time of a compromise is to be treated as 
wilful ignorance, and not as an improper conceal- 
ment by the adversaiy. BaMridge y. Mos$^ 8 Jar. 
K. S. 68. 

DEVISE. — Partiai sitais, intention topam more — 
EUcHOn [yoL 2, p. 200]— if«re revermon naipamng. 
— ^Where a testator detises property in which he 
has a deTisable, but only partial, interest, it is a 
question of constmtition whether he has shown an 

, intention to dispose of more than the devisable in- 
terest that he has, and an express dedantton of 
such intention is not necessary in order toimise 
a case of election. Although the inaptitude of some 
of the limitations in a devise to a reYcrsion will 
not preYent a reversion from passing, it may furnish 
a sufficient ground for holding that somethittg more 
than a reversion was intended to pass. Winlour 
v. Cli^, 8 Jur. N. S. p. 75. 

DEVISE [vol. 2, p. 161]. — Legal pereonal repre- 
seatolwwf [voL 1, pp. 12, 121]— Cbni^jicm [voL 1, 
pp. 52, 247, 251, 297 ; 2 Id. 28].— Bequest of pro- 
ceeds of real estate to be sold at death of testator's 
widow unto and equally amongst his legal and per- 
sonal representatives^ in such and the like manner 
as if the same had'be^ to be paid under the Statute 
of Distributions. Testator left one son, and his 

.widow, who survived the son : Held, that one-third 
of the fund went to the widow, and two-thirds to 
the son. A legatee of an undivided share in the 
proceeds of real estate directed to be sold, cannot 
alone elect to take his share as realty. HoUoway v. ' 
BadcUffe, 5 Week. Bep. 271 ; 28 Law Tim. Rep. 

doi. 

DEVISE.— JSvfote in fee or tofl- " Heiri lawfiMy 
begotten for etwr.;'— It is a Well-established rule that 
the apt words to create an estate tail are " to a man 
and his heirs lawfully begotteu,'* and the fact of 
iheir being no devise over does not affect this con- 
struction (Mortimer v. Hartley, 6 Exch. Bep«). 
After giving a life estate to his wife, a testator 
devised his real estate to A., to hold to him, his 
heirs lawftdly begotten for ever," without any 
limitations rOver: Held, to create an estate tail. 
Oood T. Good, 28 Law Tim. Rep. 266. 

FOREIGN JUDGMENT.— JEzaiinii% and im- 
peaching^ not only for want of Jurisdiction^ but also 
fur manifest error — Limitations^ statute^ drfendant 
foreigner^ and residing abroad.[yol, 2, p. 53].— Final 
decrees and jiidgmeuts of foreign courts of com- 
petent jurisdiction can be examined and impeached, 



not only for the purpose of allowing the defendsnt 
to show that the foreign court Jiad noi jurisdiction 
on the subject-matter of the suit, or that he was 
never summoned to answer, and had no opportunity 
of making his defence, or that the judgment was 
fraudulently obtained, but also for such error as 
shows upon the foce of the judgment itself that the 
judges, without any extrinsie evidence^ had come 
to an erroneous conclusion either of law or iket : 
SenMe^ the ^^reasons for deasions," ' impended to 
the judgment of a foreign court, form part of the 
judgment itself Distinction betwfen the case of a 
person in this eountry pleading a foreign judgment 
in bar to the same demand in this country by the 
same plaintifis against the same defendant, and the 
case of a suooessftd, defendant abroad seeking the 
assistance of the courts here to enforce a foreign 
judgment in this country, considered. Although 
the Statute of Limitations do^ not bar a foreigner 
who has always resided beyond seas, and does not 
begin to run against a plaintiff who is afordgner, 
until he comes within Uie jurisdiction, yet courts 
of equiQr will not interfere to aid a plaintiff in en- 
forcing his demand, if he allows an unreasonable 
time to elapse before making his daim. Thus where 
J., after various proceedings in certain German 
courts, had, in the year 1842, obtained final judg- 
ment against H., and in the year 1855, filed his bill 
to enforce such judgment against the estate of H.« 
^ who had died in the meantime, the court dismiswed 
tbe bill. Beimers v. Druee^ 5 Week. Rep. 211 ; 
28 Law Tim. Rep. 298. . 

FRAUD.— TVmu of setting aside deed^PdHeg of 
assuranee^Premiums [vol. 2, p. 267 ; vol. 1, p. 448]. 
— On setting aside deeds and other instruments for 
ftmud, &CU, if any* money has been paid, the courts 
of equity always direct repayment, but this does not 
extend to moneys which the defendant may have 
laid out to secure the profits expected to be realised 
firom the tratisaction, as a life policy. A deed was 
fraudently obtained, whereby certain real estates 
and some policies of assurance effected for the pur- 
pose were mortgaged to secure an alleged debt 
largely in excess of the actual advance, and the 
debtor covenanted to keep up the polii&es. The 
premiums were paid by tiie creditor, and some of 
the policies were afterwards dropped, and others 
sold by him under a power in the deed: Held, 
that the terms of Setting aside the deed ought to 
be the repayment of the advance alone, and that 
the creditor had no right to be reimbursed the 
excess of the premiums he had paid over the pro- 
ceeds of the sale. Pennell v. Millar^ 5 Week. Rep. 

215. 

FRAUDS, STATUTE OF [voL'2, pp.9, 838, 
834; anU^ p. 262].— SaJs by auction-'Auetioneer 
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agent for both parties— Note or memorandum in 
writing— Sale oflott untold at auction, — ^In aeveral 
cues (a«e Biid ▼. Boulter, 4 B. and Adol. 448), it 
has hem decided that the auctioneer i« agent both 
f^r the aeller and buyer ; but as soon as the sale is 
oyer the reason for such agency ceases. If the 
aucti o neer puts down the defendant's name purport- 
ing to act for him as a purchaser, and the defendant 
did not repudiate that act, that would be a recogni- 
tion of agency. Here, howeyer^ the auctioneer put 
down the defendant's name, not as being his agent, 
but as the person to whom Uie goods had been sold. 
On the 26th of October, a sale of timber took plac« 
by auetkm, at which some lots remained unsold. 
A &w days afterwards the defendant having inquired 
of ihe aactioneer what lots were unsold, and having 
been shown the sale catalogue, selected two lots, 
which were thea sold to him by the auctioneer.' who 
>rrote the defendant's name opposite to themin the 
catalogue. On the 9th of November, the defendant 
again mquired about two other lots, for the purchase 
of which he agreed, the auctioneer writing the 
defendant's name as before, together with the agreed 
price, opposite the lots in question. The defendant 
then stipulated that as the prompt day affixed by 
the printed conditions of sale, being twenty-eight 
days, was very near, the twenty-eight days should 
be calculated from the 9th of November. He 
afterwards cleared and paid for the first two, but 
not for the second two lots. Slight evidence was 
given of a custom in trade to treat goods unsold at 
an auction, but sold afterwards in the manner above 
stated, as being sold subject to all the conditions 
attaching to the sale by auction. The plaintiff 
having resold the timber pursuant to the conditions 
of sale, and brought an action against the defendant 
for not clearing the lots, and paying for the same 
accordingly to such conditions: Held, that there 
was no .sufficient note or memorandum of the 
bargain to satisfy the Statute of Frauds. Mews v. 
Carr, 26 Law Joum. 39 Ex. 

JURISDICTION [vol. 2, p. SOS],-^Legal titU-^ 
Equitable claim — Adverse possession — Infancy of 
plainHff—BiU for account of rents and profits of 
lands, — ^A person out of possession, alleging a good 
legal title, cannot file any bill against a person in 
possession for an account of rents and profits without 
first establishing his title tX law. A bill so filed is 
demurrable. An infiint cannot maintain a bill for 
an account of rents and profits received during his 
infancy against a person who has been in possession 
of his estate, and who claims by an adverse title 
either legal or equitable, unless, previously to the 
entry of such person, the infant was in possession 
by himself or his guardian, or unless Uie infant 
first establishes his legal title by an ejectment ; and 



a demurrer to a bill for this purpose, sUting a legal 
title in the infant, and an adverse equitable claim 
by the defendant, was allowed. Crowiher v. 
Cromiker, 6 Week Rep. 287. 

LANDLORD AND TENANT.— Corejian/ in lease 
of salt minee— Effect of proviso for cesser of a term^ 
on a contingency happening after the commencement of 
the term^ butbtfore the execution of the lease,-- A lease 
for a term to be computed from a previous time 
takes effect in interest only from the time of its 
actual execution (Wyburd v. Tuck, 1 Bos. and P. 
454; 3 Keble, 207), and a proviso referring to a 
future event must be construed as referring to an 
event subsequent to the execntionof the lease. By 
agreement, dated the 29th of August, 1851, the 
plaintiff agreed that he would, on or before the 25th 
March, 1852, demise to the defendants a mine of 
rock salt, to hold, from the 25th of June, 1851, for 
twenty-one years, under the rents, and subject to, 
the covenants and terms therein mentioned, and the 
defendants agreed to execute a counterpart of such 
lease. .At the time of the agreement for the lease, 
the defendants had begun to sink a shaft on their 
adjoining land for the purpose of getting the plain- 
tiff's mine ; and after the agreement— viz., in Sep- 
tember, 1851'T-the defendants were prevented from 
working the mine by the influx of brine into two 
shafts then sunk by them, and they could not by 
any reasonable application of labour, diligence, skill, 
money, or other means, work it ; but, nevertheless, 
aiid after giving notice of the fact to the plaintiff, 
they, on his application, executed the lease on the 
16th of November, 1852. The lease followed the 
terms of the agreement in every respect, being for 
twenty^ne years from the 25th of Jun^, 1851, at a 
mine rent of 6d. for every ton of rock salt raised or 
gotten ; and also in case the defendants should not 
raise 2,000 tons yearly, 6d. for every ton by which 
the quantity nosed and gotten should fall short of 
2,000 tons. The defendants covenanted to pay the 
mine rent, and to raise the full quantity of 2,0OO 
tons, and, in cAse of default, to pay for that quantit3% 
and also, with reasonable diligence, to sink a shaft in 
the defendants' land adjoining (by means of which 
the mine was to be worked), and to work the mine 
to a certain depth, and in a proper and workmanlike 
manner. The lease contained a proviso (also in ac- 
cordance with the agreement), that in case the rock 
salt should, during the continuance of the tenu, fail, 
by any inevitable accident, then on payment of all 
rent due, and on performance of all covenants by 
the defendants, the said term, or the residue thereof 
then unexpired, should cease and detcnnipe. No- 
thing was done, after the execution of the lease, nor 
was the mine reached os worked by the plaintiff: 
Held, that even the influx of brine was an inevitable 
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accident withm the meaning of the proviso ; yet, 
that having occuired before the execution o( the 
lease, it was no answer to an action for breaches of 
the covenant contained in the lease, nor could the 
defendants be said to have sunk the shafts with rea- 
sonable diligence, or in a proper and workmanlike 
manner, not having done anything at all alter the 
execution of the lease, but that the remedy of the 
defendants, if at all, was in equity for a reform of 
the lease. Jervis v. Tomkinson, 26 Law Joum. 
41, Ex- 

LEGACY. — Legacy to eredUan o/hahkrupt testator 
^PaifmerU of legacy duty [voL 1, pp. 200, 201 ; voL 
2,^. 41].— -The following "case is one of some im- 
portance on the effect of legacies for the creditors 
of a' testator who has been bankrupt A testitor by 
his will directed his just debts to be paid, including 
" the unpaid-in-full debts proved on the esW of 
himself and his &ther, who were bankrupts in 1822 ; 
and he directed his executors to pay to the official 
assignees, in trust for all the creditors under the 
commission, so' much money as would make the 
dividends equal to 20s. in the pound on the debts 
so proved: Held, that the official assignee was 
entitled to receive the amount found to be due to 
the creditors, less legacy duty ; and that the shares 
of those who died before the testator did not lapse, 
but were payable to their representatives. Turner 
V. Martin, 5 Week. Rep. 277. 

PARTNEBSHIP [vol. 1, pp. 28, 28, 874].— 
DissoluHon on account of indbiHty to carry it on 
profitably,— The case of Bailey v. Ford (13 Sim. 
495) establishes that one partner cannot force 
another to carry on a partnership concern when it 
is clearly made out that the objects in view when 
the partnership was formed can be no longer carried 
out The following decision was grounded on the 
above esse :— B., being owner in fee of certain coal 
mines on which he had expended £8,000, applied 
to J. for further capital, and both parties equally 
conceiving that a sum of £8,000 would be suffident 
to bring the udnes to working order, it was agreed 
that a lease should be made for fifty years from 
1852, at a dead rent, and a royalty reserved to B. 
and his assigns, and that J. and B. should be part- 
ners in equal shares in the mines, and in the busi- 
ness of working and selling the coal, during the 
lease. There was no provision made for raising 
further capital. In 1656, J. had advanced not only 
his £3,000, but a further sum of £25,000, and it 
appeared that it was stUl impossible to work the 
mines at a profit, and that there was no chance 
of being able to do so. B.'was unable, and J. un- 
willing, to advance any more capital. J. filed his 
bill for a dissolution, which was ordered accor- 
dingly, on the ground that the otgects of the part- 



nership had wholly failed. Jennings v. Baddeley^ 
8 Jur. N. 8. p. 108. 

PATENT [vol. 2, pp. 242, 879].— ^teaKiwy of 
patent after the proper time had elapsed^ under sec, 20 
of 15 S' 16 Vic. c, 88.— By sec. 20 of the 15 & 16 
Vie. c. 88, letters patent, after the expiration of the 
provisional protection, are not to be granted, except 
where the application made previously has been 
delayed by a caveat, &c It has been .decided that 
though the delay in sealing patent was not caused 
by a caveat, or by an application to the Lord Chan- 
cellor within the temis of the provisions contained 
in the- above 20th section, the. Lord Chancellor 
considered that he might, in this case, order it to 
be sealed, special cireumstanoies having brought it 
within them according to an equitable construction 
of the act. jKs Mackintosh, 28 Law Tim. Rep. 
p. 280. 

PUBLIC COMPANY.— TFmdtiigf-iip Acts^-Con- 
trUmtory — Cost-hook mine— Power to accept surrender 
of shares wiihout payment ofcaHs. — ^In a mine under 
the cost-book principle, where there were no writl^ 
terms of co-piefftnership, the power of a general 
meeting to accept a surrender of shares without 
payment of calls in arrear inferred from the course 
of bunness of the company ; and shareholders who 
had so surrendered their shares struck off the list 
of contributories; Ee Bodmin United Mines Com- 
pany, 5 Week. Rep. 800. 

PUBLIC COMPANY.— Transjer of ehares — 
Registry-^CaUs ihen due—NoHce of meeting toforfeii 
shares' not duly given — J^ecognising irregular transfer 
of ehares — Forfeiture of ekares relieved against in 
equity, — ^The secretary of a minmg company trans- 
ferred shares to the plaintiff, which were duly 
registered in his name. The secretary was after- 
wards displaced, and on investigating his accounts, 
it appeared that £267 was due from him to the 
company, as alleged, for calls. The company, 
shortly after the registry of the transfer, declared 
a call of 10s. per share, notice of which was sent to 
the plaintiff, and notice was also sent to him of a 
meeting to be held, at which all shares were to be 
declared forfeited on which any call was in arrear. 
This notice, however, was invalid. Previously to 
the- date of the holding of such meeting the com- 
pany applied to the plaintiff to pay the £267 due 
from the late secretary in respect of the shares 
transferred to the phuntiff. The plaintiff denied 
his liability to pay this amount, and this sum and 
the call of 10s. were unpaid at the time of the 
holding of the meeting, and the company accord- 
ingly declared the plaintiff's shares forfeited. He 
afterwards tendered the 10s. call, which was refbsed. 
The 15th rule of the company provided thst no 
register of any transfer of shares should be valid 
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unleflfl all calls then due had heen paid by $he trans- 
ferer: Held, that the company had recognised the 
plaintiff as a shareholder by sending notices of the 
can of 10s. fod of the meeting, and, therefore, they 
could not treat the transfer to him as invalid ; and 
that, having permitted the registry of the transfer, 
the company eonld not call on the plaintiff for pay- 
ment of calls doe before the dute of the transfer, 
and the notice of the meeting being invalid, the 
forfeitore was inoperatiye for non-payment of the 
call of 10s. per share. WaUtm r, Eaka^ 28 L%w 
Tim. Rep. 243. 

PUBUC COMPANY [ante, pp. 218, 2M].— 
Trasufer oftharu^ validity ofy (hough not according to 
rulei— Acquiescence of direciore— Effect of unpaid calls 
— Priorities-— Lien for unpaid calls. — ^Though shares 
are transferred in an irregular manner, the company 
^cannot, if it has recognised the transfeiiee after- 
wards, olgect to his title on that account S., the 
treasurer and secretary of a mining company, exe- 
cuted a transfer of certain shares, then standing m 
his own name, into the name of H., as a security for 
a debt due to him. At the date of the tnmsfer, S. 
was indebted to the company in respect of unpaid 
calls. After the directors had become informed of 
this circumstance, they applied to H. for payment of 
a call subsequently made, and also for what was due 
by S. prior to the transfer. By one of the rules of 
the company no transfer of shares was to be valid 
unless all calls then due upon the shares were first 
paid by the transferror : Held, that the conduct of 
the directors amounted to an acknowledgement of 
the validity of the transfer, and that H. was entitled 
to a first charge upon the shares, upon the payment 
of the call made subsequently to the transfer: 
Held, also, that the company had a lien upon the 
shares in respect of unpaid calls in priority to the 
assignees of S., who had become'banknipt. Watson 
V- Bales, 3 Jur. N. S. 63. 

REPRESENTATIONS [vol. 2, pp. 88, 309].— 
Marriage, treaty of promise by Utters in contemplation 
of marriage — Satisfaction by bequest^ in will — ^If 
previously to a marriage a representation is made 
upon the subject l^y the parent of one of the parties 
sufficiently certain and definite in its nature, and if 
the marriage take place in consequence of that 
representation, the party making the representation 
is bound thereby. The law upon this subject is 
clearly stated by Lord Cottcnham in his judgment 
in the case of Hamersley v. Baron de Biel (12 CI. 
and Fin. ^6). Lord Cottenham in that case said 
(p. 62) : '^ A representation made by one party for 
the purpose of influencing the conduct of the other 
party, and acted on by him, will, in general, be 
sufficient to entitle him to the assistance of this 
court for the purpose of realising such representa- 



tion.'* ' In the House of Lords, in the report of that 
case, Lord Campbell, in stating his opinion, appears 
to have understood that the language of Lord 
- Cottenham was to be applied simply .to the case of a 
representatipn.on the &ith of which a marriage was 
entered into, but the principle of law there stated 
has a much wider application. According to this 
doctrine, if a party can show that a representation 
was made' before his marriage, by his &ther or 
other person in hco parentis as to the amount of 
property which his &ther, &c., would leave him by 
his will, he is entitled to sue in equity, as against 
the assets of his fiither, &c., to have that representa- 
tion made good. But for that purpose there must 
be reasonable certainty as to' the amount of the 
provision to be made. W. E., in 1832, after a long 
correspondence with Mrs.' and Hiss B. in reference 
to making a provision for his son, the plaintiff, on 
the occasion of his marriage with Miss B., stated ^ 
to the latter his ultimate proposals — namely, to give 
his son a sum inclusive of his own property, equal 
in value to £6,000, of which £3,600 would be settled 
upon him and his children before marriage, so as to 
make up the joint income to £600 a year, till such 
time as their own resources rendered }t unnecessary ; 
^' and, finally, to recognise his son, in common, with 
the rest of his fiunily, in the future provisions of 
his will.*^ In November, 1832, the marriage took 
place. W. EL settled £3,600 on the plaintiff, and 
expended about £1,000 in furnishing a house on his 
marriage ; and by his will dated in April, 1841, 
after directing his trustees to pay the rents, &c., of 
the trust property to five of his children (not 
including the plaintiff) for life, with remainder for 
the benefit of their issue, directed that in case either 
of the said five children should die without leaving 
issue at his or her decease, his or her part or share 
should be tranferred or paid to, or appropriated for 
the benefit of any other surviving child (including 
the plaintiff) and the issue then living of any of-his 
sons and daughters (including the issue of the 
plfuntiff) as might be then dead. By a codicil, 
dated in 1846, W. K bequeathed to the plaintiffs 
legacy of £i,600. On a bill praying that the 
plaintiif might be declared, to be entitled to one 
equal sixth part of the residuary estate, or that he 
was entitled to one equal seventh part of the same* 
the . plaintiff being willing, upon receiving such 
payment, to deal with the interest bequeathed to 
him by the will and codicil in such manner as tlie 
court should direct : Held, that the provision made 
by the will and codicil was such a recognition of the 
plaintiff by W. K., in common with the test of his 
family, as to sufficiently comply with the promise 
upon the faith of which the marriage took place ; 
but inasmuch as the difficulty had been created by 
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W. K. in the negotiations conducted and the reprer 
■entation made by him, the costs were ordered to be 
paid out of his estate. Kay y. Crook, 8 Jur. K. S. 
p. 104. 

SETTLEMENT, CONSTRUCTION OF.— 
Power — Appointment, validity of— Condition iub»equent 
— ^It is well established that if there be a clear 
appointment to a person who is an object of the 
power, and which would be a valid appointment 
unaccompanied by any condition, the subsequent 
imposition of a condition not authorised by the 
power does not affect the yalidity of the appoint- 
ment. In the case of Sadler y. Pratt (5 Sim. 682) 
before the late Vice-chancellor of England, there 
was a clear condition annexed to the appointment* 
that unless the objects of the appointment admitted 
other persons not objects of the power to share in 
the fund, the appointment should not be yalid. 
That was a strong case for saying that the court 
ought not to consider such an appointment is to be 
countenanced at all ; but so &r fh>m treating the 
appointment in that case as invalid, the decree of 
the court declared that the appointment, so far as it 
went, was a good appointment, qualifying it with 
respect to a condition as to the time of payment. 
These remarks will explain the following decision : 
— R. W., by an indenture of settlement, vested 
certain sums of stock and money in trustees, upon 
trust to pay the interest, dividends, and annual 
produce to R. W. for life, and after his decease to 
pay the said trust moneys, stocks, ftinds, and securi- 
ties unto and amongst all and every his child or 
children, or the child or children, of any de- 
ceased child in such shares and proportions as 
R. W. should by deed or will appoint. R. W., 
by his will, dated in 1848, in execution of the 
power, after directing certain sums to be raised 
and paid out of the trust funds for the benefit 
of certain of his children, appointed the resi- 
due of the same trust funds to his son F. W. 
the plaintiff, absolutely. • R. W. further directed 
that within one year after any of his children or 
grandchildren should, under the trusts thereinbefore 
declared, become entitled to the residuary trust 
fhnds comprised in such settlement, and should be 
competent so to do, such person or persons should 
settle the same in the manner therein prescribed ; 
and if such child or children, grandchild or grand- 
children, should neglect or refhse to make such 
settlement within a year, then and in every such case 
the trusts declared in favour of such child or grand- 
child should cease, as if such child or grandchild 
had died in R. W.'s lifetime, without leaving issue : 
Held, that the condition was not an integral part 
of the appointment, and that the power bad been 
well exercised in favour of F. W., the plaintiff. 
WaU V. Creyke, 8 Jur. N. S. 66. 



SOLICrrOR-TRUSTEE [voL 2, pp. 60, 886]. 
— Duties of tolicitar— Breach of trust by sotieHor 
[vol. I, p. SSl^Striking off rule for. misconduct as 
trustee. — ^A solicitor, becoming a trustee, is respon- 
sible, in his character of officer of the court, as well 
as in that of trustee, for the performance of his duty • 
Semble, a culpable breach of trust by a solicitor is 
ground for striking him firom the roll of solicitors.- 
Thompson v. JRncA, 28 Law Tina. Rep. 279. 

STATUTE OF FRAUDS.— Be^£ to deceased 
chiid— Alternative agreement — Demurrer to hill not 
alleging an agreement required to be in writing, — ^It 
has, till the following decision, btoi considered that 
a defendant could not object on demurrer that an 
agreement, which by statute is required to be in 
writing, is not so stated in the bill. We may 
observe that the fiincti<m of a. demurrer is to 
insist, in a simple and summary mode^ that on the 
assumption of the truth of the facts alleged by the 
bill, the plaintiff is not, according to law, entitled 
to the relief prayed. It is in fact an appeal to the 
law, of which law every judge is bound to take 
notice ; and in the opinion of Y. C. Kinderaley, it 
cannot make any difference whether the law to 
which the appeal is made is that which is founded 
on general principles of kw and equity, or that 
which rests on the authority of a particular-statute, 
or whether the statute on which'it rests is one that 
destroys the right, or only precludes the remedy, 
though the contrary opinion has been a very pre- 
valent one. And his Honour said the point was 
quite settled by the decisi<m in Foster v. Hodgson 
(19 Yes. 180), in which ease Lord Eldon expressed 
a dear opinon that a defendant may avail himself 
by demurrer of the defence afibrded him by the 
Statute of Limitations— that is, as to the Statute of 
Limitation; and in Wood v. Midgiey (6 De G., 
Mac. and G. 46), Sir G. J. Turner, L. J., decided 
the same point with respect to the Statute of Frauds, 
Sir J. L. Knight Bruce, L. J., concurring. Accord- 
ingly, Y. C. Kindersley has decided that the 
Statute of Frauds may be used as a defence on 
demurrer. To avoid a demurrer on the Statute of 
Frauds, the bill must aver that the agreement was 
in writing, but it need not aver that it waa signed. 
A written memorandum after marriage of a prior 
agreement is sufficient within the statute. An 
affidavit made in Chancery is a sufficient writing 
within the statute. A bequest to a .child of the 
testator, which child is dead leaving issue at the 
time of making the will, is valid under the Wills' 
Act. An agreeinent to do either of two things 
is not discharged where one of the two things be- 
comes impossible by the act of God. BarkworA v. 
Young, 3 Jur. N. S. 84. 
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ADMINISTRATION 9JIT [Vol. 2, pp. 268, 
408].— iStoyin^ proetMngt (ii atu^her suit in different 
cowrt. — ^It 'is the usual C( urse ^here there tre 
seTend suits fbr administrfttioii, ibr the plaiutiff or 
defendant, in the <me in which a decree has been 
first made, to apply to stop the other suits before 
decrees are obtained in them. Where the suits are 
in difierent courts, much difficulty, has existed as 
to the course of proceeding ; it being said, on the 
one hgnd, that the judge who made the deq^ee 
should stay the other suits, whilst, on the other 
hand, it was Said that he had no authority to in- 
terfere with a cause pending in a different court. 
The difficulty can, however, be got rid of by trans- 
ferring the other suits to his court. Thus, where 
two suits were instituted in different branches of the 
court ibr the administration of the same property, 
and a decree haring been obtained in one sidt, upon 
motion to stay proceedings by the defendant in the 
other suit, in the court to which it was attached: 
It was held, by the Lord Chancellor, that the judge 
who had made a decree was the proper judge to 
stay proceedings in the suit where no decree had 
been made, and it was ordered, therefore, that the 
second suit should be transferred to this branch of 
the court Duffbrt y. ArrowsnUtk^ 6 Week. Rep. 
241. 

AMENDMENT OF BILL [ante, p. 267].— 
15 j- 16 Vic. c. 86, t. 8— 7(* General Order, Aug. 
lS62'^Amendment of bill wkere alteration more than 
two folios. — ^The Lord Chancellor refused to allow 
a bill to be amended in partly printed alterations, 
and in partly written alterations, the amendments 
exceeding two folios in one part of the bill : in such 
a case the whole bill must be re-printed. Naylor t. 
Wright^ 28 Law Tim. Rep. 280. 

ANS.WER. — Discovery — Privileged communica^ 
tions — Fraud — Restraining discharged clerk from 
disclosing secrets. — Confidential conmiunications in- 
Tolying fraud are not privileged from disclosure. 
In answer to a bill filed for an injunction to restrain 
a former clerk of the plaintiffs from disclosing any 
of their dealings and transactions, the defendant 
stated that the plaintafis were iti the habit of con- 
ducting their business in a fraudulent manner, and 
specified a particular instance. In support of hia^ 
answer, the defendant filed interrogatories for the 
examination of the plaintiffs as to. the frtiudulent 
transactions, which the plaintiffs declined to answer. 
On exception to the answer of the plaintiffs, held, 
that there was no privilege to pi*otcct 'them from 
answering, ihc discovery being material to « support 
tlie defendant's answer, 1%'hich, if proved, would 



be a- complete defence to the bilL Oartside v. 
Outram, 26 Law Joum. Ch. 113. 

ANSWER.— TVOrinjf clearly insufficient answer 
ojf >E2e— Ciwtf.- The time for answering, which ex- 
pired on the 19th of November, was extended by 
successive orders till the end of. November ; and 
upon a subsequent application, supported by affi- 
davit, five days further was granted to the defen- 
dants. On the 26th December, the defendants filed 
an answer, which was admittedly insufficient, for 
the purpose of gaining frurther time before putting in 
a complete answer. Ordered, that the document 
so file4 be taken off the file as evasive and delusive, 
the defendants paying the costs of the motion for 
that purpose, and any costs, properly incurred by 
the plaintiff in respect of such document having 
been filed. Reed v. Barton, 5 Week. Rep. 240. 

CERTIFICATE OF JUDGE'S CLERK.— [ante, 
p. 257] — Leave ta move to vary chief clerk^s certificate 
after time for moving expiredr^Mistake in practice. — 
By the- 61st of the orders of 16th October, 1852, the 
time within which an application may be made to 
vary a certificate adopted by a judge in chambers, is 
eight days after the filing of such certificate: Leave 
granted (in a suit for specific performance) to move 
to vary the chief clerk's certificate against the titl«, 
although the application was not made until afler 
the expiration of the eight days allowed by the 5l8t 
order of October 16, 1852, the omission to make 
the application havmg arisen from a slip or mis- 
apprehension of the practice on the part of the 
solicitor's clerk. Ashton v. Wood, 5 Week. Rep. 
271, on appeal to L. J. ; see S. C. ante, p. 257. 

COS^TB.— Security for cosU-^ Counsel -^ Solicitor 
defendant-^Cosis of cfemurrer.— The following deci- 
sion on the subject of costs is one of much impor- 
tance to tlie practitioner. One plaintiff filed a bill 
against two defendants. Each of the defendants 
was advised to demur, and prepared a demurrer 
acco^ingly, but only one of them actually .filed 
his demurrer; before the second defendant could 
do so, the plaintiff submitted, and amended his bill 
on- payment of 20s. costs. Both the defendants 
put in demurrers to the whole of the amended bill, 
which were allowed, with costs, and leave to amend 
refused, so that the suit was virtually at an end : 
Held, that in taxing defendants' costs of suit, the 
defendant who had put in a demurrer to the original 
bill, and had been paid 20s., could recover no fur- 
ther costs in respect of that demurrer; but the 
defendant who had prepared, but not put in his 
demurrer, was allowed his costA of advising, and 
preparing and copying the same, though much more 
than 208., as part of bis coats jn the cause. The 
plaintiff, being abroad, was ordered t-^ give security 
for. cpsts. The defendant's costs of camining into 
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the ability of this security, by sending a clerk into 
the country, and examining for judgments allowed, 
not being of large amount. Two defendants, taking 
the- same line of defence, but entitled to se^er in 
defence, allowed the costs of separate counsel. 
Where a country solicitor is a defendant, it is com- 
petent to him to act as solicitor for his co-defendant, 
and employ bis town agent to be his own solicitor, 
and two distinct sets of costs may thus be charged 
against the plaintiff. Bainbrulge t. Moss, 3 Jur. 
K. S. p. 107. 

INTERPLEADER BILL [vol. 2, p. 167].— 
Affidavit by all plaintiffs negativing coUiMon, — An 
interpleader bill cannot be filed without an affidavit 
by all the plaintiffs' as tpno collusion, unless a 
sitis&ctory reason can be given why some of the 
plaintiflB Have not joined in such affidavit. Gihbs 
V. Gibhs, 5 Week. Rep. 243. 

MOTION FOR DECREE [vol. 1, p. 416].— 
Extending time far fUng affidavit until after cross-^ 
examination of other party*s witnesses, — ^A defendant 
is not entitled to have the time for filing his affi- 
davits, upon motion for decree, . extended fi>r the 
purpose of enabling him to cross-examine the 
witnesses of the plaintiff upon their affidavits, before 
putting in his own. Londonderry y. BramweU, h 
Week. Rep. 247. 

PRODUCTION' OF PAPERS [ante, pp. 92, 
127, 258] — Not publishing information obtained by — 
Solicitor and agenCs right to inspection, — ^Where a 
plaintiff obtains an order for production and inspec- 
tion of documents, he does so upon an express 
undertaking not to make public any information 
so obtained, or to communicate it to persons strangers 
to the suit. Where an undertaking to produce 
is given in a cause, the meaning of the undertaking 
is, to produce to the solicitor or agent of the party 
seeking production, as well as to the party himself^ 
unless specially provided against. WilUanu v. The 
Prince of Wales Insurance Co., 8 Jur. N. S. 56. 

SOLICITOR.— raxa/wn—5^c«aZ petition, costs 
of— Breach of arrangement by solicitor, — Where a 
special petition for the taxation of a solicitor's bill 
of costs was occasioned by breach of arrangement 
on his part, he was ordered to pay the costs of the 
petition. Be Cattlin, 8 Jur. N. S. 83. 

WITNESSES.— -E:zam«natio» in courr— 15 j- 16 
Vic, c, 86, s, 39 — Subpoena duces- tecum, — By the 
15 & 16 Vic. c. 86, 8. 89, the courts may, on the 
hearing of any cause, require the production and oral 
examination before itself, of any witness or party to 
the cause. It is not necessary, under the Chancery 
Amendment Act, s. 89, to apply to the court for a 
subpoena duces tecum upon the hearing of a cause. 
Ilolden V. Holden, 5 Week. Rep. 217. 

WriNESSES.— ifemun^-afton to toitnesses lante, 



p. 45] — Common law and. equity — Rejustd to give 
evidence lante, p. 258].— The foUowing case decides 
that the same scale of compensation applies to 
witnesses examined in equity as to those examined 
at law; and a professional man living in London, 
&nd who is to be examined there, ia entitled to one 
guinea only per diem, though if he came from a 
distance he would be entitled to from two to three 
guineas a day in addition to his expenses. A party 
to a suit residing in London, and who describes 
himself as an engineer and surveyor, makes an 
affidavit, and is subpoenaed as a witness before the 
Examiner in Chancery by the defendants, to give 
evidence on such affidavit. A mistake is made in 
the day named. The witness nevertheless attends, 
and on the two following days, but refuses to give 
evidence because three guineas only are offered him, 
and he claims five. An order is then obtained 
exparte, that he shall attend within four days of the 
service of the order, and give evidence at his own 
expense, or stand committed. He attends, and b 
examined, and subsequently moves to discharge or 
vary such order : Held, that he is entitled to one 
guinea per day for the first three days, but nothing 
for the last day, and no costs given. Notes t. 
Gibbon. 5 Week. Rep. 216. 

COMMON LAW. 

ACnOlsf. -' Malice — Betuming officer, action 
against for refusing vote at election of vestrymen. — 
In an action against a returning officer for reftuiing a 
vote, the malice of the defendant is an essential in- 
gredient to support the action. The report of Lord 
Holt's judgment m Ashby v. White (Lord Raym. 
988) is imperfect. Tozer v. Child, 5 Week. Rep. 287. 

ADMINISTRATION. — Intestate dying ^without 
knoum relations^Decree to the Crown — Creditor, — 
A decree for the administration of the efiects of a 
person dead without known relations had issued in 
favour of the Crown. The Quecn^s proctor after- 
wards declined to act on it. Admimstration to a 
creditor was then granted, without the usual preli- 
minary steps, such as a decree and advertisements 
for next of kin. Be Ellen Steinoth, 8 Jur. K. S. 72. 

AGENT.— itaW^ q/* [vol. 1, pp. 214—228; 
vol. 2, pp. 297, 886]— Cowtracr by supposed agent-- 
Want of authority-^Mistake^Miasure of damages 
[ante, p. 259]— Sut< in equity.'-An action will lie 
against a party representing himself to have authority 
from another to enter into a contract where he has 
no such authority, although in doing so he acts 
bond fde under a mistake. The damages in such a 
case are those which naturally flow from the .party's 
breach of contract, and therefore the costs of a suit 
in Chancery against the supposed principal for a 
specific performance are recoverable until notice of 
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the mistake has been giren by the party who made 
it, and if there be no want of caution in the institu- 
tion of the suit. CoUeh t. Wriaht. 5 Week. Rep. 
265. 

ATTORNEY.— Zien /or cosU of cause [vol. 2, pp. 
50, 211]— &<-oJf crosa-Judgment^—Purchase he/ore 
judgment of pknntiff^s interest in verdict by Ids own 
attomey^-PMie poticy^Champerty [toI. 2, p. 867]. 
-^Independently of the statutes of West. 2, c. 49, 
and 28 Edw. 1, c. 11, restraining the purchase of 
property in suit, particularly by persons concerned 
in the administration of justice, it has been held in 
several cases that no attorney should be permitted 
to purchase anything in litigation, of which litigation 
he has the management (see Hall v. Hallett, 1 Cox, 
134; Wood v. Downes, 18 Ves. 127; and the 
authorities there cited) ; and considexinglJie relation 
in which the attorney and client stand to each other, 
it would seem, as was said in Hall v. Hallett, against 
the policy of the law to permit such a dealing by 
the attorney with the subject of the suit of which he 
has the conduct as the attorney, and whilst the 
cause is still undetermined by judgment. Accord- 
ingly, in the following case, the Court of Queen^s 
3ench held, that a purchase by the plaintiff's 
attorney, after verdict and before judgment, of the 
plaintiff's interest in that verdict, cannot be sustained ; 
and the defendant was allowed to set-off a cross- 
judgment obtained by him against the plaintiff long 
afterwards, notwithstanding the attorney's claim as 
a purchaser, but subject to his lien for the costs of 
the cause. The application, however, to set-off one 
judgment against an6ther is not one which the 
court is bound to grant as a matter of right It is 
always subject to equitable considerations. Simpson 
V. Lamh^ 28 Law Tim. Rep. 245. 

ATTORNEY.— rawn clerh^Costa—Charges for 
Parliamentary business, — ^The following case is of 
great practical importance to solidton holding 
official appointmenta at annual salaries :— M., an at- 
torney, was appointed on the 14th of September, 
1852, town clerk of B., at an annual salary of X800, 
"for the discharge of all duties routine and appur- 
tenant to the office, as set forth in the report pre- 
sented by the committee to the council on that day." 
By the report it was stated that' " professional busi- 
ness appurtenant to the office of town derk eonsista 
of Parliamentary proceedings, perusing the daily 
votes of the House of Conmions, and watching the bills 
likely to affiect the interesta of the borough, &c. :" 
Held, thatM. was not entitled to charge for attendance 
on the council and a committee, journeys to London, 
and correspondence with the town council respect- 
ing a bill in Pailiament for the formation of a new 
water company at B., a bill fbr the Uiaking of a new 
street at B., and other biUs relating to the town, 



such business being included within the duties speci- 
fied. Morgan v. Corporation of Birmingham^ 5 
Week. Rep. 291. 

AUCTIONEER [vol. 2, p. 273].— OeA*< given for 
deposit — Money lent— Account stated— I O U. — In 
many text-books, and even some of the reported 
cases, it is laid down as a rule, that, in order to sup- 
port an account stated, there must have been an an- 
tecedent debt between the parties (Whitehead v. 
Howard, 5 B. Moo. 105, 114; Clarke v. Webb, 1 
C. M. and R. 29 ; AUen v. Cook, 2 Dowl. 546) ; and 
not only so, but an antecedent debt on which the 
plaintiff might maintain an action (French v. French, 
2 Man. and G. 644 ; Gould v. Coombs, 1 C. B. 543) \ 
but so fiur as concerns these cases, reference tO/^the 
old form of account stated will explain them all. In 
that peculiar form of action there must, indeed, be an 
antecedent debt ; but if two persons agree to make a 
thing a debt, it is such between them, and the trans- 
action acta as a sort of estoppel. If two persons 
agree to treat money as a debt, or in any other way,< 
it does not lie in the mouth of either of them to deny 
that afterwards, for the law treata it as what they 
have described it. These remarks will explain the 
following decision : — At the sale of an estate, one of 
the conditions of sale being that a certain amount of 
deposit should be paid immediately, a lot was 
knocked down to a person, who, having no money 
with him, an arrangement was entered into with the 
sanction of the vendor's solicitor, in virtue of which 
the defendant gave his 1*0 U, addressed to the auc- 
tioneer, for the deposit, and signed a. written memor 
randum that he had purchased the property and paid 
the deposit, and bound himself to complete the pur- 
chase, which memorandum was also signed by the 
auctioneer as agent to the vendor. The bargain 
having afterwards gone off: Held, that the auctioneer 
might recover the amount of the I O U under an 
account stated, and perhaps also as money lents 
Cleave v. Moors^ 3 Jur. N. S. 48. 

AUCTIONEER [vol. 1, p. 452J.w.^ttMort^ to 
sell on commission^ revocation of—Damages^^Qaantum 
meruit-^Promise implied by toio, and not ^.question 
for jury. — In the notes to Cutler v. Powell (2^mith's 
L. C. 18) it is said, " that where one party has 
absolutely refused to perform, or has incapacinited 
himself flrom performing his side of the contaa&t, 
the other party may rescind the contract, and iv 
for what he has already done under it upon a quantmk 
fiMTttie." The following is founded on this doctpineu 
but it is not to be inferred therefirom that the courts 
means to lay down, as a general pniposition, that 
when an agent is employed to sell, ai^ his authority^ 
is ;revoked, he may,- according to Plan^hiv. Colbum|| 
(8 Bing. 14), resort to the commdn connta for 
remi jieration for his endeavours to find k purchaser';. 
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for thti general imdentonding is, that be ia to find a 
purchaser in order to be entitled to his conunission, 
and that if he does not do so before his authority is 
revoked, he is to receiye nothing. The defendant 
employed the plaintiff to find a purchaser at a certain 
price for some land, at a commission of ^1 10s. per 
cent on the purchase money if a sale were effected. 
The plaintiff found a purchaser, but the defendant 
refhsed to complete the sale : Held, that the plaintiff 
could sue on a quanttim miruU for the work and 
labour done, as he had performed his part of the 
contract, and the defendant prevented its completion. 
The law ifaiplies, under such drcumstanoes as the 
above, a promise on the part* of the' defendant to 
remunerate the plaintiff for his services, although 
the contract be not completed ; and there ii, there- 
fore, no question for the jury whether or not such a 
promise was implied. Semble, per Willes, J., that 
the plaintiff was entitled to the whole commission 
agreed on. Semble, per Williams and Crowder, 
J. J., that if the defendant had revoked the authority 
before the plaintiff had found a purchaser, the 
plaintiff would not have been entitled to any re- 
muneration for his endeavours to find one. Prwkett 
V. Badger, 8 Jur. N. S. 66 ; 26 Law Jonm. C. P. 88. 

BAILMENT.— /otiU-o^ecmcfit /or joint'deUvery 
— Estoppel against one of bailors operating against aU 
— DeUoery to one bailor, — ^Where there has been a 
joint bailment by several bailors, and an agreement 
express or impHed for a joint-delivery, and the 
bailee has subsequently, at the request of one off the 
bailors, delivered to him, instead of to all jointly, the 
estoppel against such one of the bailors will prevent 
all of them' from suing in respect of the breach of 
the agreement. Brandon v. Scott^ b Week. Bep. 
236. 

EASEMENT.— ilcft'on/ay^-Oftstmcfum of water- 
course or drain used in exceu qf right — Prescryi>tion 
pleading^Amendment^Limited right only proved but 
general right alleged in (he pleadings, — Where a 
party who is entitled to a limited right exercises it 
in excess, so as to cause a nuisance or create a right 
of action entire in its nature (as where a window or 
a drain is enlarged or applied to other pu)>08es 
than originally authorised), as the entire nuisance 
may be abated, an action for an obstruction of the 
original right of easement cannot be maintained 
until its exercise has been reduced within its original 
limits ; and if an action is brought for the obstruc- . 
tion, in which the right is declared upon according 
to its enlarged exercise, and the declaration is not 
supported by the proof, on a traverse of the right 
as laid, an amendment will not be allowed, as the 
effect would be to evade, and not tb determine, the 
question really in controversy between the parties, 
llius, where the declaration was for obstructing a 



drain, ovei* which the plaintiff was alleged Id have 
had a right of user, and which he had used for 
general drainage, and the right proved was only to 
use the drain, not for foul drainage, biitfor ordinary 
reftise water, the plaintiff foiled at the trial, and the 
court refused- an amendment. CawkweU v. Russdl^ 
26 Law Joum. 84, Ex. 

EVIDENCE.— Omiisel—JFVmJ^ coaummteoliM 
•^Knowledge of document acquired by counsel at trial 
— New trial^Strong observatums of judge. — Absr- 
rister attended as counsel for B., on the occasion of 
two examinations before a magistrate <» a charge of 
embeulement against B., upon both of which a book 
into which it '.was B.^s duty to enter sums received 
by him for his master, the prosecutor, was produced 
and* put in evidence on behalf of the proeecution. 
On the second examination, B;'s counsel pointed out 
to the magistrate an entry under the proper date of 
the sum to which the chaige referred, and he was 
thereupcm discharged. B. brought an action for 
malicious prosecution against the prosecutor, ai the 
trial of which it was suggested that the entry had 
been made by B. after the first examination, and it 
was proved that the 'book was accessible to him: 
Held, that the counsel who had appeared for B. at 
the examinations before the magistrate might be 
examined as to whether, the book contained the 
entry on the first examination. It is no ground for 
a new trial that the judge who tried the cause has 
pressed any particular part of the evidence strongly 
on the jury. Brown v. JFbfter, 5 Week. Bep. 292. 

EXECUTRIX.— Jfarrieii woman— Ajsoemt of tks 
husband— Paypient made by debtor before probate.— 
There is no doubt that a maSrried woman may be 
appointed executrix during coverture, and imme- 
diately upon the death of the testator the property 
in his personal goods would vest in her-^ and it is 
said by Swinburne, that, although a feme eovert 
executrix cannot sue alone without her husband, 
she may do any act extnyudicial, and reeeive the 
debto due to the estate. But it is also said that 
by the common law she cannot administer or take 
upon herself the duties of executrix without the 
assent of her husband, as they must be joined in all 
actions by or against her, and she cannot, without 
his assent, do any act which may make him liable 
for a devastavit And, accordingly, a feme covert 
executrix, whote husband was abroad, has been 
restrained by the Court of Chancery fhnn getting 
in assets, and a receiver appointed with power to 
sue. But though a feme covert executrix cannot 
maintain an action without her husband, nor obtain 
probate, nor take upon herself the general admiuit- 
tration of the estate without the assent of her 
husband, yet she may do all these with the assent 
of her husband, llie tcsUtor^s personal estate* i*. 
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immediately upon his death, veeted in her, and the 
hushand may at any time assent to w^ng as 
executrix. Accordingly it has been held in the 
following case, that a hcn& jide payment of a debt 
made to a married woman executrix, before probate 
and without knowledge that her husband dissented 
from her administering, is not void as against her 
co-executor, who has subsequently obtamed probate, 
nor Toidable at his election, though the debtor 
knew that she was a married woman. JPtmbertan y. 
Chapman, 28 Law Tim. Bep. 264. 

FALSE REPRESENTATION.— Untrue, ha 
bond Jidt—Aetum—Damagea— Party rqnreseniing to 
he agent qf another, hut not so [toL 1, p. 214—228].— 
An agent by describing himself in an agreement as 
agent, gives a warrant that he is so, and renders 
himself liable to recompense the party to whom 
he warrants himself as agent for aU tht damages 
he may suffer from the breach of the warranty. 
A., believing himself to be agent of 6., for the 
purpose of letting a&rm, enters into an agreement 
with R to let the farm to him on a lease, and signs 
himself agent of G. B., believing him to be the 
agent, acts on the agreement, enters upon the fimn, 
and lays out money upon it. G. refuses to grant 
a lease, on the ground, as was the &ct, that A. had 
no authority to let the (arm. B. then files a bill for 
specific performance against G., and gives notice to 
A. that he will carry on the proceedings, without A. 
requests him not. The proceedings go on, and the 
bill Is dismissed, and B. afterwards turned out of 
the farm : Held, that A. is liable to B. in an action 
on the implied warranty that he had authority, and 
that B.. could recover the money laid out on the 
fiirm, and the costs of the Chancery suit, but not 
damages for loss of the bargain. CoUen ▼. Wright, 
28 Law Tim. Uep. 267. 

FIXTITBJSS.'^ Ecclesiastical'-' Parsonage --- Right 
of executors of deceased, incumbent to remove hot-houses 
•put up hg him in the rectory garden — Dilapidations. — 
An incumbent of a living or his executors will, in 
general, be entitled to fixtures of the same descrip- 
tion as those which form part of the personal estate 
of a deceased tenant for life (Amos and Ferrard on 
Fixtures). In the case of an ecelesiastieal benefice, 
the character and object of the building to which a 
chattel is attached, and the manner in which it has 
been so attached, are of great consequence in 
determining wheUier there was any intention to 
separate it permanently and irrevocably from the 
personal estate. The incumbent of a liying erected 
in the rectory garden two large hot-houses which 
were quite detached firom the parsonage-house. 
After his deith, his executors removed the wood 
frame and glasswork from the mortar in which it 
was imbedded on a low brick wall, doingno damage 



except that necessarily done to the mortar in the 
removaL The succeeding incumbent took the same 
out. of their possession, and claimed it as belong^ 
to him as rector. In an -action brought by the 
executors against the incumbent: Held, that the 
property .in the materials so removed was in the 
plaintifllh. SsmUef also, that the deceased incumbent, 
in his lifetime, and his executors afterwards, might 
have removed the whole structure. Martin v. Roe, 
28 Law Tim. Rep. 288. 

HUSBAND AND WIFE.^EquitahU defence 
[vol. *2, p. SOI"]— Authority of married woman — 
Cestui que trusl—Itevocation. — The following case 
ftuni'shes another instance of the unwillingness of 
courts of law to allow equitable defences, unless a 
dear right to equitable relief in the equity courts is 
made out, the Court of Exchequer saying that is 
an estabUshed rule now, and it is essential to the 
carrying into effect of the statute which gives these 
equitable pleas^ that no equitable plea shall be 
permitted except in a case where the plea and 
decision, and judgm^t of the court upon it, will- 
work out and comjdete all the equity that belongs 
to the matter to which the plea refers. As for 
instance, if a person is sued on a bond of any 
covenant under seal, who has by an instrument, not 
under seal, dispensed with the performance, or 
accepted something in lieu of it, and so on, there 
you are permitted to plead* now that which at kw 
would have been formerly no defence; but there 
the judgment of the .court, that the party should 
be barred firom recovering his money, that the 
covenant shall be considered to be satisfied, though 
by that which is not under seal, there that works 
out the whole equity of the matter. It could not 
be so here. An equitable plea in answer to the 
daim of a trustee would not settle the whole matter 
as between the parties ; t^ere would still be a ques- 
tion whether the trustee would not be liable to the 
cestui que trust, and we have no power to protect 
the trustee against such an acHon. In an action by 
a trustee ' for non-payment of dividends to a married 
woman, the cestui que trust, it is no answer that 
the mq^aey has been paid to a party who had made 
advances to her and her husband, upon the fiuth 6 
an authority firom them to receive the dividends, 
and that such authority amounts to an equitable 
assignment, or was irrevocable ; she having, in fsct, 
revoked such authority bef<Mre the dividends were 
payable. It is questionable "whether there could in 
such a case be a defence to the action on equitable 
ground ; but, Semhle, that it would not be so, unless 
the fiwts would afford a clear defence, for or against' 
the trustees, in a suit in equity. Clark v. Laurie, 
26Law Joum. 86, Ex. 

INTERPLEADER ACT.^Acceptor tf biit^ 
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Estoppd. — ^The court will not grant an interpleader 
issue unless the question to be interpleaded is 
identical with that raised between the original par- 
ties. A., the agent -of B., drew a bill on him in 
fayour of C, a married woman, who indorsed to D. 
Before the bill became due, G.^s husband gave notice 
to the acceptors not to pay, and subsequently D. 
brought an action on the bill B. then called on D. 
and C's husband to interplead. The court refused 
to grant an interpleader. Query, whether it was a 
case within the act. Semble, it was not. Query^ 
also whether the acceptor was estopped firom 
denying C.'s power to endorse.* Baker y. Bank of 
Australia, 28 Law Tim. Rep. 288. 

LANDLORD AND TENANT.— Z«M»^JEr«Ctt- 
tion of counterpart of lease not in lessor's presence,-^ 
In the absence of any stipulation to that effect, the 
lessor is not entitied to insist upon witnessing, by 
himself or his agent, the execution of the counterpart 
of the lease by the lessee ; and in a suit by the 
lessee to enforce specific performance of the agree- 
ment for a lease, the lessor was ordered to pay the 
costs of the suit occasioned by his refusal to execute 
the lease unless the execution of the counterpart 
was attested by his agent. Borradaile y. Smartj 
6 Week. Rep. 270. 

LANDLORD AND TENANT [yol. 2, pp. 168, 
273]. — Tenancy from year to year — Holding over — 
Re-entry on non-payment of rent — Ejectment, — ^It has 
long been setUed that when a tenant holds oyer 
on a yoid lease, he holds on the terms of the old 
lease, so far as they are applicable to a tenancy firom 
year to year (Doe dem. Deyenish y. Mofiatt, 16 
Q. B. 267). Where a tenant holds oyer, and there 
was a clause in the original lease for re-entry 
on non-payment of rent, ejectment will lie for 
recoyery of the premises on the rent becoming in 
arrear, such a term being applicable to a tenancy 
from year to year. Thomcu y. Packer^ 28 Luw 
Tim. Rep. p. 274. 

LANDLORD AND TENANT.— Jtoiw by deed 
— Delivery — Intention of parties — Use arui occupation 
— Assignee in bankruptcy — No delivery but retention, 
escrow. — In Bowker y. Burdekin (11 M. and W. 
128 ; 12 L. J. Ex. 829), Parke, B., m giying judg- 
ment, says, ** I take it now to be setUed, though 
the law was otherwise in ancient times, as appears 
by Sheppard's Touchstone, that in order to constitute 
the deliyery of a writing as an escrow, it is not 
necessary it should be done by express words, but 
you are to look, at all the facts attending the execu- 
tion, to all that took place at the time, and to the 
result of the transaction ; and, therefore, though it is 
in form an absolute deliyery, if it can reasonably be 
inferred that it was deliyered not to take effect as a 
deed till a certain condition was performed, it will 



neyertheless operate as an escrow. This will in 
some degree explains the following decision depend- 
ing on the intention of the parties to a lease :— A 
lease of premises, fh>m the plaintiff to P., containing 
the usual words " signed, sealed, and deliyered,** was 
executed by both parties, pursuant to a previous 
agreement to let, in which the annual rent was stated 
to be £66, and by which it was agreed that P. should 
pay £100 for the plaintiff^s goodwill and fixtures, and 
that the lease should not be deliyered, but remain m 
the plaintiff's possession until the whole of the £100 
was paid. P. paid £60 of that sum, and entered 
faito possession, and carried on the business of a baker, 
the plaintiff keeping possession of the lease. P. 
became bankrupt without paying the remaining £60., 
the lease still renudning with the plaintiff. The 
defendant became assignee in bankruptcy: Held^ 
in an action for use and occupation, it i^pearing 
that the defendant had accepted the tenancy, that 
the eyidence warranted the jury in finding that there 
had been no ordinary deliyery of the deed so as to 
operate as a lease, and that until the payment of the 
remaining £66, only a tenancy from year to yesr 
existed, and, therefore, that the defendant was liable 
A>r rent in an action for use and occupation. Gudgen 
y. BasseU, 26 Law Joum. 86 Q. B. 

LANDLORD AND TENANT.— Zeose—^eteoff 
by act and operation of law — AsseiU of tenant to new 
lease to third party — Surrender by operation of law — 
Ejectment. — It is established, by the cases <^ Thomas 
y. Cook (2 B. and Aid. 119), Nickells y. Atherstone 
f 10 Qu. Ben. R. 944), and Walker y. Richardson, 
that where a lessee consents to the grant of a lease 
to another during the currency of his term, and gives 
up hb lease, that is a surrender by act and operation 
of law. The considered and unanimous judgment of 
the Court of Queen's Bench clearly recognises this 
doctrine. In Nickells y. Atherstone the lessee, by 
the grant of a new lease by the landlord, with bis 
consent, was held discharged from his liability as 
tenant Lord Denman says, that ** as far as the 
plaintiff, the landlord, is concerned, he has created 
an estate in the new tenant, which he is estopped 
from disputing with him, and which is inconsistent 
with the continuance of the defendant's term. As 
&r as the new tenant is concerned, the same is true. 
As far as the defendant, the owner of the particular 
estate in question, is concerned, he has been an 
active party in this transaction, not only by consent- 
ing to the creation of the new relation between the 
landlord and the new tenant, but by giving up 
possession, and so enabling the new tenant to enter." 
At the trial of an action of ejectment, the claimants 
proved their tide by producing a lease of March, 
1849, firom the dean and chapter of D., dciniaing the 
premises for a tcnn of twcuty-oue ycarsi to W., from 
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the X5th November, 1848, and they proved an as- 
aignment ^y the peraonal repreaentativeB of W. (he 
haymg died) to them. The defendant produced 
fh>m the custody of the dean and chapter of D. a 
lease of the same premises, dated 2(Hh July, 1842, 
for a term of twenty-one years, from the 5th No- 
vember, 1841, to S. It appewed that leases for 
twenty-one year» granted by the dean and chapter 
were renewi^e every seven years, and that W., 
being then in possession of the premises, had. 
taken the lease of 1842 to the offii^r of the dean and 
chapter, who had, according to the usual practice in 
such cases, cancelled that lease by tearing off the 
seal, and had granted to W. the lease of 1849 : Held, 
affirming the doctrine in Thomas v. Cook (2 fi. and 
Aid. 119),. that where a landlord, with the assent of 
his tenant, gives a new lease to a third party pend- 
ing the term, it operates as a surrender of the term 
by act and operation of law ; that there was suffi- 
cient evidence of the tenant having assented ; and 
that the &cts made 6ut a surrender by act ^ and 
operation of law. It is no answer for a defendant 
in ^ectment, who has intruded himself on the 
claimant without right, to show that as against a 
third party the claimant's title is bad. Daviaon y. 
Oeniy 5 Week. Bep. 229. 

LIBEL;— ^/a newspaper — PrimUged commtrntea^poii 
' — Correct r^pcr€ of spteeh at a pubUe meeting. — ^The 
following is the case we referred to [ante, p. 274] as 
to actions for libels in publishing speeches at public 
meetings where libellous matter is uttered. We 
may fbrther observe that, as the law now stands, a 
fiur account of what takes place in a court of justice, 
if not merely ezparte, is allowable, and this is said to 
be most beneficial, for the public are interested in 
knowing what passes in courts of justice, and what 
passes there passes undcar the control of the judges. 
But it is no defence to an action for a libel in anews- 
paper that the matter complained of is a true account 
of what passed at a public meetijog of commissioners 
imder a Town Improvement Act assembled for the 
purpose of the act^ Davimm v. Duncan^ 5 Week. 
Bep. 258. 

LIQUIDATED DAMAGES^— Agreement for 
partnerehip-^IAquidaUd damagee or penalty. — It is 
settled that if an agreement mentions a sum of 
money as to be paid on violation of its stipulations, 
whether tfab sum named is to be regarded as a 
penalty or as liquidated damages, is to be gathered 
from ^e intention of the parties as signified by their 
lapguage in connection with the subject-matter 
(Sedg. Damages, pp. 898, 899). Two parties agreed 
to enter into partnership as ship chandler and nautical 
instrument makers, each to invest the sum of £250 ; 
and in the ev4nt of either not beiiig desirous to fUlfil 
the contract, or reftising to execute the deed of 



partnership on or before a certain day, the party 
so reftising was to forfeit to the other £50 : Held, 
that this sum was to be treated as liquidated 
damages, and not as a penalty. Case v. Tlumpwn^ 
5 Week. Bep. 289. 

MUNICIPAL COBPOBATION [vol. 1, pp. 
241, 809, 848, 874].~Com/>«it«ation— C^ib of Ae 
peace for . the county — Diminution of fees, — By the 
incorporation of the town and borough of B., and 
the grant of a separate court of quarter sessions, 
and the trial of offenders thereat, and the appoint- 
ment of a clerk of the peace for the borough, the 
fees of the derk of the peace of the county were 
much reduced: Held, that he was not entitled to 
compensation, therefore, by virtue of the 5 k 6 
Will. 4, e. 76, s. 66, which relates only to the 
abolition of an office, or the removal therefrom. 
Beg. V. The Council of the Borough of Brighton^ 
28 Law Tim. Rep. 265. 

PARENT AND C&LLD. —Bight of guardian of 
nurture to custody of chUd under fourteen — Habecu cor^ 
jpttf.^The following decision in the well-known case of 
Alicia Race is one of ^ore than ordinary importance, 
antl we shall have to notice the decision of Y. C. 
Kindersley (if ever delivered publicly) with respect 
to the same iniknt, and the rights of her guardians. 
On the death of the fother, without appointing a 
testanientary guardian, the mother, as guardian for 
nurture, has absolute right to the custody of a 
child under the age of fourteen, where no immoral 
conduct or improper motive is shown on the part of 
the mother. In the -case of a child within the age 
of nurture being unwilling to leave the custody in 
which it is, and to return to the care of its parent, a 
writ of habeas corpus^ directed to^the person under 
whose custody it is, is the proper remedy for the 
parent to adopt, in order to obtain possession of the 
child. Where the father of a child being a Pro- 
testaint, and having brought up his child as a Pro- 
testant, dies leaving his child 'within the age of 
nurture, without appointing a testamentary guardian, 
or directing how the child is to be educated, it is no 
objection to the child being delivered to the custody 
of the mother, that she is a Roman Catholic, and 
wishes to educate it in that religion. The court 
refrised to delay the execution of a judgment for the 
delivery of a child to its mother as guardian for 
nurture ; the application for delay having been made, 
on the ground that, between the dates of the argu- 
ment and the judgment in this court, the child had 
been made a ward of Chancery by a bill, which also 
prayed for the appointment of a guardian other than, 
the mother, and that notice had been given of a 
motion for an ii\junction to restrain the mother from 
taking possessioii -of the child. Beg. v. Clark^ 
5 Week. Bep. 222. 
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PROBATE. — Executor of executar—Survivmg co- 
execuiar$ of original testator, — One of four ezecu- 
ton (three being such iwoording to the tenor) ilone 
proYfHl the will : she died, leaving a will and a 0ole 
executor: The three soryiyiDg executors claimed 
probate of the will of the first testator: Held, that 
they were entitled to the grant, to the exclusion of 
the executor of the executor of the first will. Ee 
Henry Parker ColleU, 8 Jur. N. S. 72. 

PUBLIC COMPANY.— ilctioM by trutteee of 
abandoned conqfany^Payment of money in purtuance 
of contract by subecriber'-CaU^l {r 8 Vic. c. 110, 
MS, 28, 24. — ^The following decision sho ws the canti<m 
which persons should exercise i>efore signing the 
subscription contract- of any intended company with 
respect to liability for the expenses of an abandoned 
company : — It being held that a person having signed 
a subscription deed contemplating an undertaking 
requiring the authority of Parliament, and whereby 
he authorises the provisional directors to abandon 
the scheme named in the deed, is liable in an action 
by the trustees of the company, although the scheme 
has been abandoned ; and a demand made upon him 
is not a call within 7 & 8 Vie. c. 110, ss..2d, 24, nor 
of the time of action brought need such company be 
provisionally registered under 7 Ik 8 Vie- c 110. 
Aldham v. Brown^ 5 Week. Rep. 201. 

PUBLIC COMPANY.— klc(w». /or coZto — 
Plea of fraud,-— It is well established that a contract 
entered into by fraud is only voidable, and not void ; 
and a party who seeks to take advantage of the 
fraud, ought to show that he repudiated the contract 
as soon as he became aware of it. To a declaration 
for calls against the defendant as a holder of shares 
in a joint-stock company, in the form given by the 
7 & 8 Vic. c 110, 8. 55, a plea that the defendant 
was induced to become a shareholder by the fraud 
of the plaintiffs is bad, for n6t g^ing on to aver 
that the defendant had repudiated the contract, and 
had done nothing to make himself liable, as a share- 
holder, after he became aware of the fraud. The 
Deposit and General Life Assurance Co, v. Ayscough^ 
26 Law Joum. 29 Q. B. 

RAILWAY TRAFFIC ACT {vol. l,p. 185,825, 
879].— /n>wcli(m— 17 4* 18 Vic, c. 21 lanU^ pp. 48, 
180] — Running through trains — No pubUc tneon- 
venience shown. — ^Where an application was made to 
the court for an injunction to compel the Great 
Northern Railway Co. and the Midland Counties 
Railway Co. to arrange their traffic so as to run 
their trains continuously from Lancaster to King's-' 
cross, and from King's-cross to Lancaster, so as to 
carry passengers through by all the trains to and 
from those respective termini without stopping at 
Leeds, such application being made by one indivi- 
dual, and no iuconyenicnce to the public being shown, 



and no proof of any complaints having been made 
by other persons being given, and it being proved 
on behalf of the companies that all possible fibdlities 
were given to the public, and that sufficient accom- 
modation was provided, the court reftised the in* 
junction. Bari-eU v. The Great Northern and Ae 
Great Midland Railway Companies^ 28 Law Tim. 
Rep. 254. 

SHIPPING.— iSifraiuiecf sUdp^General and par- 
ticular average [vol. 2, p. 191].— The expenses in- 
curred in getting off astranded ship, and taking her 
to a port for repair, after the entire caigo has been 
discharged and in safety, are not chargeable to 
general average, but are diargeable to par- 
ticular average on the ship alone. A ship bound 
from Liverpool to St. John's, Newfoundland, was 
stranded on the coast of Ireland by the ordinary 
perils of the sea, whereupon the caigo waa un- 
loaded, sent to Dublin, and forwarded by another 
ship. The stranded ship was then got off, and taken 
to Liverpool to be repaired : Held, that the expenses 
of getting her off, and taking her to Liverpool, were 
chargeable to particular average on the ship alone. 
Job V. Langton^ 8 Jur. N. 8. p. 109. 

BHIPFISG.'— Fraudulent sale of a vessel at a 
foreign port by the master^ without the authority of the 
ownerSale void-Ship restored to the original owner, 
— ^The master ofa vessel, the son of her owner, sailed 
with her to Australia; he there falsely described 
himself as her owner, and sold her. There was a 
want of particularity in the indorsement on the re- 
gister, which facilitated his doing so. There was no 
evidence to show that the owner authorised the sale, 
or was instrumental to the faulty indorsement on 
the register : Held, that he was entitled to have his 
vessel restored to him. The Empress, 8 Jur. N. S. 119. 

STATUTE OF LIMITATIONS [vol. 1, pp. 
200, 288, 271, 418; vol. 2, p. bdi},— Abatement of 
action by death of defendant— Beasonable time after 
appointment of r^ese%tative. — ^After the Statute of 
Limitations, 21 Jas. 1, c 16, passed, it was found to 
be very hud in cases where the pa^y loses his 
remedy by the act of God, and it was laid down by 
the cases (Rhodes v. Smethurst, 6 M. and W. 851 ; 
1 Ld. Raym. 132), and has been acted on ever 
since under the equity of the statute, that a reason- 
able time should be given to the party to commence 
a fresh action, and that he should not lose his 
remedy, if it was not his own fault. As to what is 
the extent of this time it is said that the plaintiff 
must sue within a year of the death ; but if so, that 
must be construed to be a year, during which an 
action can be commenced. In the cases cited the 
courts say that the party is not bound by an absolute 
rule of a year— fourteen months is mentioned in 
one instance. In the following case, it appeared 



Mar. 2, 1857.] 



THE LAW CHRONICLE. 



806 



that a first action duly brought, within six years, 
abated by defendant's death (Oct 23, 1861). On 
the SOth April, 3866, plamtiff cited the now 
defendant as next of kin, in the Ecclesiastical 
Coort; and in consequence the now defendant 
became administrator to the intestate on the 3rd 
July, 1865. Wherenpon the plaintiff sued the now 
defendant, as administrator to the intestate, on the 
17ih November, 1865, to which actbn the now 
defendant pleaded the Statute of Limitations : 
Held, that the statute was not a bar, as the plaintiff 
was not ^ilty of laches, and was allowed by the ' 
law a reasonable time after appointment of a per- 
sonal representatiye within which to commence his 
f^fa action. Curlewia t. The Earl of Momingtony 
28 Law Tim. Eep. 268. 

STATUTE OF LIMITATIONS.— ^clawwiwi^- 
maU ta writing to take the ea$e <mt of statute [vol. 2, 
pp. 202, 238, 271].— A mere acknowledgment of a 
debt, unaccompanied by a promise to pay, wiU not 
suffice to save the Statute of limitations ; but no {flur- 
ticular form is requisite, and the question whether 
there is a promise is one for the coui, and not for a 
jury. In an action brought to recover a sum of 
money,' defendant pleaded the Statute of Limitatimis. 
At the trial plahitiff proved, by a letter firom the 
defendant, in reply to the plaintiff^s pressing for 
payment of the debt, the ibllowing acknowledgment 
by the defendant within six years, *^ Wait a little 
longer, and all will be right f' Held!, that this meant, 
^* and you will be paid,*' and was sufficient to entitle 
the plaintiff to a verdict CoUie v. Slacks 28 Law 
Tim. Rep. 266. 

SURETY [ante, p. 224]— Zfa^'% of—Non-exe- 
ciUum of deed by co-surety [otherwise in Equity^ 2 Chron, 
^44] . — ^Inan action against one of several sureties, par- 
ties to an indenture who jointly and severally covenant 
to pay money lent, it is no answer in law by the de- 
fendant that he executed the indenture on the faith 
that another person therein named as one of the 
sureties should execute it, and that the said other 
person never did execute it. Cumberlege v. Lawson^ 
5 Week. Rep. 287. 

WATERCOURSE.— £^A<f ^/riparian proprie- 
tors to irriffate^Detention of water to the injury of 
another — Natural rights over]a stream by riparian pro- 
prietor.-'The general principle of kw to be deduced 
from the decision of Embrey v. Owen (6 Exch. Rep, 
862), and the authorities cited by Mr. Baron Farke, 
in delivering judgment in that case, is, that every 
proprietor of lands on the bank of a natural stream 
has a right to use the water, provided he so uses it 
as not to work any material iigury to the rights of 
other prqprietQprs (whether above or below) on the 
stream. Of two riparian proprietors, A. and B., 
A. had immemorially irrigated ; of late B. had. com- 



menced irrigating, and by so* doing detained tlie 
water, so that it did not arrive at A.'s land till late 
in the day, whereby A. was deprived of the power to 
use it fully: Held, that such a detention is action- 
able : Held, also, that each riparian proprietor has 
certain natural rights over the adjacent stream; 
that these rights, whether ordinarily exercised or 
not, are not affected by any exercise of rights, 
whether natural or excessive, and however long con- 
tinued, of other ripuian proprietors, unless his tene- 
ment is thereby affected, and the power to exercise 
his natural rights injured : Held, also, that the de- 
tention in question was not an exercise of natura 
rights,' and was necessarily iigurious to the natural 
rights of the plaintiff. San^pson v. Hoddinott^ 6 Week.l 
Rep. 280. 

COMMON LAW PPACnCX. 

ARBITRATION [ante, pp. 62, 63, 167, 226].— 
Reference of action and matters in difference — Award 
— Time within which judgment may be signed 'and 
executi&n issued. — Upon a reference where no cause 
exists, no proceedings can be taken to enforce an 
award till Uie time has elapsed in which the .party 
may move* to set it aside ; that is the end <^ the 
term next after the making of the award ; and it has 
been argued that, upon a reference of a cause, 
t0gether with all matters in difference between the 
parties, the s^me time must elapse before any step 
can be taken to enforce any part of the award. And 
in support of this, the. expression of Maule, J., in 
Hobdell V. Miller (2 Sc N. R. 163), is relied on, 
he having asked how a proceeding to inforce an 
award* can be taken when it was doubtful whether the 
award would stand ; likewise, the judgment of the 
Common Fleas, in Jones v. Ives (10 C. B. 429), not 
'allowing proceedings to be taken upon an award of 
matters of difference in a cause, distinguishing it 
firom other cases, and by implication recognising 
the nilie contended for. It is, however, dearly 
established, that in respect of verdicts subject to a 
reference, though not considered verdicts till the 
award has been made, the practice in respect of such 
verdicts has been to give the same time for movitig 
against the award as there would have been for 
moving against the verdict of the jury given at the 
time ; in respect of such awards tiiey give only an 
inchoate right till that time has elapsed ; and Maule, 
J., in Hare v. Fleay (2 L. M. imd P. 896), says, 
that his question in Holdell v. Millar, related to this 
class of awards, and to. awards out of a cause, and 
he there explains that the moving to set aside 
awards made in a reference without any cause 
is analogous to bringing a writ of error ; and as 
the power to bring a writ of error is no stay of exe- 
cution till error brought, so the power of moving to 
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Bet aside an award oHgbt to be no stay of pro- 
ceedings thereon until motion made. Accordingly, 
the Court of Queen*s Bench has decided, that upon 
a reference of a cause and of all matters in dif- 
ference by an order of NUi Prius^ the plaintiff may 
sign judgment upon the expiration of fourteen days 
from the time of the publication of the award (under 
Beg. Gen. Ilil. Term^ 1853, pi. 170), and issuie exe- 
cution for the amount awarded to him; and he is 
not bound to wait until the time has expired, within 
which a motion may be made to set aside the award. 
O'TooU T. Potts, 28 Law Hm. Rep. 248. 

ARBITRATION.— 4p/>otn<iii«n« of umpire— Ju- 
dicial €Lct — Attachmeni — Two arbitrators signing at 
same time [vol. 1, p. 172 j 2 Id. 65].— In Stalworth 
y. Inns (13 M. and W. 466 ; 14 L. J. Ex. 81), 
where it was sought to set aside an award, on the 
ground that the two arUtrators had executed itjat 
different times and places,* the Court of Exchequer 
refused to do so, because, if they did, there could be 
no appeal against their decision, but they intimated 
that they would grant no attachment nor make any 
order for payment of the sum awarded. They left 
the party to bring his action, expressing a hope that 
the strong opinion of the court being known, arbi- 
trators would, in future, take care that their execu- 
tion was joint. What is true of the execution of 
the award by arbitrators is equally true of their 
appointment of an umpire, as the Court of Queen's 
Bench decided in the following case, the court 
considering that the appointment of an umpire, 
under a submission to arbitration, is a judicial act ; 
and where the power to make the appointment was 
vested in two arbitrators, and it appeared that the 
appointment had not been made or signed by the 
arbitration At tlie same time, or in each other's 
presence, the court refused to make absolute a rule 
for an attachment for non- performance of the 
award of the umpire, Lord v. Lord, 26 Law Joum. 
34, Q. B. 

ARTICLED CISERK,— Examination of— Miscon- 
duct fourteen years ago, — ^Where the examination of 
an articled clerk was refused, on the ground that he 
was under the' stigma of having been found guilty 
of a conspiracy fourteen ' years ago, but he denied 
the charge, and it appeared that he had never been 
called up for judgment, the matter was referred 

to the master for investigation. He , 5 Week. 

Rep. 285. 

ATTACHMENT. — For non-payment of money pur- 
suant to rule of court — Protection of debtor under 7 j*8 
Vic. c. 70, s, 6. — ^Tlic common law courts will not 
issue an attachment for non-payment of money pur- 
suant to a rule of court, against an attorney who has 
entered into an arrangement with his creditors, 
under 7 & 8 Vic. c. 70, and obtained a certificate of 



protection under see. 6 of that act Re Slater, 28 
Law Hm. Rep. 286 ; 6 Week. Rep. 298. 

ATTORNEY [ante, pp. 225, 263].— iViwi^e— 
Venue [ante, p. 266] — Cmnmon Law Procedure Act, 
1852, s, 2— Reg, Gen. HiL T., 1853, r. 18.— The 
privilege of an attorney to lay and retain the venue 
of an action, in which he sues in person in Middlesex, 
is not taken away by the Common ^w Procedure 
Act, 1852, B. 2, or Reg. Gen. HQ. T., 1863, r. 18. 
Grace v. Willmer, 8 Jur. N. S. 64. 

ATTORNEY.— ii/>;)/icarum laU in term for an 
attachment. — ^Where a rule nut for an attachment 
against an attorney is obtained on the last day but 
one of term, plaintiff cannot be required to show 

cause at chambers without his consent. Re 

(an Attorney), 6 Week. Rep. 260. 

BILLS OF EXCHANGE.— r»« act of 18 *• 19 
Vic. e. 67 [vol. 2, pp. 68, '63— 65, 296, 321]— ilj>psal 
fromdecision alhwing appearance, ffc. — Rule retunudfle 
at cftam5er«.— The first sec. of the Bills of Exchange 
Act, 1855 (18 & 19 Vic. c 67), gives a form of 
writ of sununons in certain actions on bills of ex- 
change in the superior courts, and empowers the 
plaintiff, on proof of service thereof, to sign final 
judgment ; but, by sec. 2, it is enacted that ** a judge 
of any of the said courts shall, upon, application 
within, &c., give leave to appear to such writ, and to 
defend the action, on the defendant's paying into 
court the sum indorsed on the writ, or upon affidavits 
satisfactory to the judge, which disclose a legal or 
equitable defence, or such fiicts as would make it 
incumbent on the holder to prove consideration, or 
such other facts as the judge may deem sufficient to 
support the application, and on such terms, as to 
security or otherwise, as to the judge may seem fit. 
The court has jurisdiction to review the decision (^ 
a judge allowing a defendant to appear, and plead 
to an action on a bill of exchange, under the 18 & 19 
Vic. c. 67, 8. 2\ but it will not exercise this power 
except in the very clearest case. The court has no 
power, without the consent of parties, to make a 
rule returnable at chambers on a day out of term 
PoUock V. Turnloch, 3 Jur. N. S. 92. 

COSTS. — Bankruptcy proceedings — Affitlavit of 
deht—12 S- 13 Vic. c. 106, ss. 78, S6—Rcasonahk 
cause — Less recovered than proceeded for in hankntptry. 
— ^Whcre a creditor files an affidavit of debt under 
the Bankruptcy Consolidation Act, 12 & 13 Vic. 
c. 106, 8. 78, and afterwards brings an action in wliich 
lie recovers a less amount than that swoni to, t)ic 
verdict of the jur}' is not conclusive on the question 
of reasonable or probable cau«e ; but the court will 
look at all the circumstances of the case in determin- 
ing whether the creditor was justified in making such 
affidavit. Gilbert v. Crozier, 28 Law Tim. Rep. 288. 

EJECTMENT. ~iVarf</c^e — 5toyt«i/ proceedings 
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in ejectment by mortgagee— Jurisdiction of judge at 
chambers. — By sec. 219 of the Common Law Pro- 
cedure Act, 1852, on an qjectment being brought 
by a mortgagee, if the mortgagor pay to the mort- 
gagee or bring into court the principal and interest 
moneys, with the mortgagee's costs, the same shall 
be deemed to be a fhll satisfaction, and the court may 
compel the m6r^;agee to reeonyey and deliver up the 
deeds. It has beei^ decided that a judge at chambers 
has jurisdiction, under the above provisions, to order 
a stay of proceedings, on payment of principal, in- 
terest, and costs. Lawrence v. Hogben^ 26 Ijkw 
Joum. 55, Ex. 

EXECUTION.— Ca. sa.—Fi. fa,— Discharge from 
execution, — ^The following decision as to the necessity 
of having a fieri facias returned, before issuing a 
ca. sa., is one of interest to the practitioner. In a 
previous case-^viz., that of Miller v. Pamell (6 Taunt. 
870) — ^the court said, ** No doubt a plaintiff, having 
sued out a writ of /./a., may, if he please, omit to 
execute the fi, fa,^ and take out a ca. m., and 
execute that before the /./a. is returned or return- 
able. But there is also no doubt that if the plaintiff 
does execute a/, yb., he cannot have a writ of ca» sa. 
till the/, /a.' is completely executed and returned. 
This is a middle case. So far as the defendant is 
concerned, the goods to the extent 6f their value 
have been levied ; and the question is whether the 
plaintiff after taking them may change his mind, 
and sue out a writ of ca, sa, without returning 
his former writ. If this might be, it would confer 
a power which might be much abused. If the/, fa. 
be returned, there is something to bind the plaintiff, 
and to limit for how much he shall have the body, 
by showing how much he ha« alrea<)y gotten. If a 
plaintiff might take goods under a /. /a., and hold 
them for a month, or the greater part of the long 
vacation, and then change his mind and say, ^* I will 
not sell, but will take the boidy of tlic defendant 
under a ca, sa.^^'^ it might be the engine of Very 
great oppression. The plaintiff may, by the practice 
of the court, sue out both these processes together, 
if he will, and 'may use either the one or the other, 
as he sees advisable ; but by using the i, fa. first, 
he makes his election, and after having^o elected, 
he cannot use the other process till after the return 
of the first. In the recent decision a,bove alluded to, 
the Court of Exchequer held, thattwhere a/. /a. is 
issued against the goods of a defendant, and an3'thing 
has been done under it which flight render it 
necessary for the sheriff to defend himself in an 
action by resorting to the writ, a ca. sa, cannot be 
issued until the fi. fa, is returned. And the same 
rule holds where the fi. fa. and ca. "sa. are both 
iasucd against two defendants, and the fi. fa. is 
executed against the goods of one, and the other is 



taken in execution on the ca. sa. Andrews v. 
Saunderson, 3 Jur. N. S. 118. 
. INTERROGATORIES tvol. 1, p. UO'}.— Attach- 
ment for not answering interrogatories — Personal 
service. — By section 51 of the Common Law Pro- 
cedure Act, 1854, any party to the suit not answer- 
ing interrogatories delivered to. him by the other 
aide, may be proiceeded against as on a contempt of 
court (1 Chron. 160). An attachment for not 
answering interrogatories under the Conunon Law 
Procedure Act, 1854, wiU not, under any circum- 
stances, be granted, unless it appear that personal 
service of the rule nisi has been effected. Russell v. 
Doddy 5 Week. Rep. 269. 

PUBLIC COMPANY.— Jatn<-5tocifc Company— 
7 jr 8 Vic. e. 110 — Execution against shareholder 
[ante, pp. 50, 223, 26i']'^Shareholder within definitioti 
in the Act of Parliament. — In order to entitle a party 
to the statutory power given by the joint-stock 
companies* acts against shareholders, it must be 
clearly made out that the party proceeded against 
is a shareholder — t.e., either an original shareholder, 
or a transferee by deed. A judgment having been 
obtained against a joint-stock company on a rule 
for leave to issue execution against the goods of a 
person as a shareholder, it appeared that what pur- 
ported to be a transfer to the person sought to be 
charged, had been signed, but no seal was attached 
to it either by the transferer or transferee, nor did 
any delivery of it, as a deed, take place. The pro- 
visions of the deed of settlement had not been in all 
respects complied with, nbr had the deed of settle- 
ment or any deed referring to it been executed. 
The name of the person sought to be charged had| 
however, been returned in the memorial: Held, 
that he was not a shareholder within, the definition 
in the statute, and execution could not, therefore, 
issue against him. Bayley v. The Universal Provi- 
dent Life Association, 5 Week. Rep. 268 ; 28 Law 
Hm. Rep. 305. 

PUBLIC COMPANY [ante, p. 50, 218, 223].— 
Joint-Stock Companies — Shar^lders, liability of— 
Sci, /a.--7 t 8 Vic. c, 110 [ante, p. 264].— After 
an action agamst a company, defended to trial fmd 
unsuccessfully, upon a sci, fa,, afterwards against 
a shareholder of the company, to enforce judgment 
recovered, he will not be allowed to defend and 
raise the same point that should have been taken 
in the original action against the company, and so in 
effect try the san^e questions over again. In 
Bradley v. Eyre (11 M. and W. 432), Parke, B., 
said, kt p. 450 : ** The question is, whether the 
defendants have the right to plead such pleas to a 
scire facias, inasmuch as they are pleas which the 
persons who were partners at that time might have 
set up in answer to the orjiginal action, ^e rule 
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of law is well settled, that you .cannot plead to a 
icire facias any matter which might have heen 
■et,np as a defence to the original action. So also 
m Bradley t. Urquhart (11 M. and W. 460), the 
plea was held had as contaming matter which might 
have been pleaded, and heen a good defence to the 
original actions. A defendant cannot plead to a 
scire facias what he could have pleaded to the 
original action ; otherwise, there would be nO end 
of the proceedings ; and though the particular mode 
of obtaining executfon against the shareholders of 
the compamy was given by the Act of Parliament, 
yet the proceedings did not differ from the ordinary 
scire facias to which a defendant can only plead 
matters which do not impeach the judgment The^ 
authorities have been acted on in the foUowing case, 
where, to a declaration in scire facias against a share- 
holder of a. company on a judgment recovered 
agamst the official manager of the company, the 
defendant pleaded that the company was a joint*' 
stock company duly registered, but not incorpo- 
rated, nor liability of 'the members restricted ;. that 
the deed of settlement of the company under and in 
pursuance of the Joint-Stock Companies Registra- 
tion Act, restricted the drawers from accepting bills 
of exchange exceeding £100,000 at uny one time, 
which should be binding on the shareholders to the 
extent only of their respective shares, and no 
frirther ; that the acceptance of a bill of exchange 
by the drawers, on which the original action was 
brought, was not one authorised to be accepted 
within the meaning and terms of the deed of settle- 
ment of the society ; and that, before action, defen- 
dant had duly paid all instalments on his calls: 
Held, that the plea was bad, as setting up a defence 
which might have been pleaded to the original 
action. PeddeQ v. Gtoynn, 28 Law Tun. Rep. 278. 

TRIAL BEFORE SHERIFF.— Ccrft>?ate for 
eastsS (r 4 Wia. 4, c. 42, s, 17—13 *• 14 Vic. c. 
61, s. 12 — Time for giving certificate. — ^A sheriff has 
no power to certify for costs after the writ of trial 
is returnable and returned ; and when he does give 
a certificate, he should indorse on the writ of trial 
the date on which the certificate was given.. Knap- 
man V. Pryor^ 28 Law Tim. Rep. 275. 

BANKRItFTCT. 

DISCHARGE PROM CUSTODY.— &oteA 
sequestration — Protection from arrest or imprisonment 
for civil debt — Notice to agent — Bankrupt discharged 
from execution. — In the case of Barrow v. Poile 
(1 Bam. and Ad. 629), after acquired goods of a 
certificated bankrupt having been taken in execution- 
for a debt ifhich might have been proved under the 
commission, the court on motion set aside the /./a., 
and reftised to put the bankrupt to an audita querela^ 



though it was stated on behalf of the creditor that 
the bankruptcy was collusive, and that in an action 
by the assignees a jury had * found against the 
plaintiffs as to the fact of the trading. This 
decision was followed in the following case ". — ^De- 
fendant having been arrested on final judgment, a 
judge's order was made discharging him out of 
custody, on the ground of his having obtained 
protection under a Scotch sequestration. On a rule 
to set aside the judge*s order, and for a new cci. sa. 
to issue, on the ground that the sequestration and 
protection were obtained by firaudulent misrepre- 
sentation, that the defendant was a*trader, that there 
were no hond fide creditors in Scotland, that there 
was no act of bankruptcy, and that there was con- 
cert, the court leftised, on the authority of Barrow 
V. Foile (1 B. and Ad. 629), to go into these questions 
and discharged the rule. 0*Brien v. Bart^ 5 Week. 
Rep. 269 ; 28 Law Tim. Rep. 306. 

OPPOSITION.— i4<tom«y—/J»^Ar of attorney to 
institute an opposition to the discharge of an insolvent 
without express instructions to that effect fjrom his client 
— Power of attorney. — ^Where an attorney is acting 
professionally, under a general rule or power of 
attorney for a client in the recovery' of a debt or 
debts, and has transmitted to him from his client 
notice of an application for relief to this coprt by 
one of his debtors, although without special instruc- 
tions to oppose : Held, that notice of opposition 
given by the attorney is good if subsequentiy ratified 
by the creditor. Reg. v. Buck^ 28 Law Tim. Rep. 
276. 



THE EXAMINATIONS. 



HiLART Term, 1857. 
We have before announced that no less than twenty- 
eight candidates were rejected at the last examination. 
The number ,of those who presented themselves for 
the examination amounted to 107, so that nearly 
one-third of them were rejected, an amount altogether 
unexampled. The question is, whence this result? 
Is it a mere outburst on the part of the examiners, 
or part of a system which they have adopted for 
compelling a greater proficiency in the candidates? 
We infer from having heard that many of the 
rejected are going up again this next term, that they 
consider it to be a mere act of caprice on the part 
of the examiners ; as a mere demonstration on their 
part which they feel it necessary from time to time to 
make, with a view to show that they can be severe. 
We are not surprised that persons entertaining these 
views should consider it desirable to g^ up again ss 
soon as possible, so as not to wait for another 
outburst. We, however, think these parties wifl 
not find their calculation so safe as they hope, for it 
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can dcarcely be the intention of the examiners to 
pass persons who have so recently shown their 
unfitness, unless, indeed, the candidates do ^^e 
sufficient answers to the questions. And this leads 
us to observe that undoubtedly some of the questions 
at the last examination were difficult, but we suppose 
it not improbable that the examiners hare made up 
their minds to have questions of a more complex 
nature than heretofore, and therefore the sooner 
articled clerks determine to prepare more satis- 
fiictorily for the examination, the better for them. 
Though we have said that some of the questions are 
difficult, we do not mean that they were more so 
than on some former occasions. And here we may 
note that many articled clerks do not avail them- 
selves of the assistance which is offered, but blindly 
rush on to their &te. Thus, as we have oflen before 
said, the ^^Kfiyto the Examination Questions'' really 
contains answers to the majority of the questions, 
and we cannot doubt that anyone who had carefully 
read that work must have passed the examination, 
but we suspect that the labour necessarily required 
in BO doing is considered too great. We know, 
indeed, that the examiners do not approve of the 
publication of the answers, for a reason which 
should induce every articled clerk to buy them — 
namely, that th^y assist the candidate too much — in 
other words, that he should be left to pick up his 
knowledge out of the various text-books, and not 
have it brought into a concentrated focus. We do 
not think the examiners are right, for if the candi- 
date does answer correctly, what does it matter 
whence he has gleaned his information. And if the 
examiners object to articled clerks having the 
necessary information furnished them in two compact 
volumes of no great size, why not be consistent and 
require them to glean their information from the 
** original " sources — viz., the reports. We do not, 
for obvious reasons, pursue this topic further ; but 
we repeat that we have been informed, and believe 
that for ^e future the examinations will be more 
difficult than heretofore, and we mean not merely 
that Uie questions will be more difficult (for this is 
the least part of what the articled clerk has to fear), 
but that the examiners will require more satisfactory 
answers than heretofore. It is this which is the 
real pinch of the matter, because it requires from 
the candidate an exactness in his knowledge which 
cannot be attained without labour. It is much more 
easy to answer in a less exact manner difficult 
questions, for the examiners are then inclined to 
assume that answers showing some acquaintance 
with the subjects are the result of careful study, 
but when the questions are not peculiarly difficult 
the precise accuracy of the answer is scrutinised, 
and the mere show of knowledge does not suffice. 



We maintain that there are no means which the 
articled derk should leave untried in order to secure 
his passage through the examination ; and this is the 
reason why we contend that the publication of 
answers to tiie questions is quite justifiable, and that 
only the foolish articled clerk neglects to avail "him- 
self thereof. So we say, as we have more than once 
said, that articled clerks would do well to test them- 
selves by self-examination as to the probability of 
their passing, which, by the aid of the answers to the 
questions, they can easily do, comparing their own 
productions with the published answers. So, as 
many of our readers may remember, we advocated 
the formation of societies for the purpose of voluntary 
examinations, and we know that in town one such 
society was formed, but whatbecame of it we are not 
aware, though we fear it foundered through an am- 
bitious desire to do something very grand, as by 
^ving prizes, &c. Such societies might be formed 
in the large towns as well as in London, and they 
would, if properly conducted, do much good. But 
great prudence is required in the proper conduct of 
such societies, and we know that many clerks object 
to them on the ground that only those least requiring 
them — ^that is, the confident and capable — would 
benefit by them, inasmuch as they would inevitably 
obtain the management, and carry them out to suit 
their own purposes. We rather think that if a so- 
ciety could be formed in town, to be presided over 
by a permanent and competent chairman (say a bar- 
rister or solicitor of experience), who should not 
merely examine the members from time to time, but 
give them regular instruction, say for three evenings 
in a week during the space of six months, it would 
be found very useful. The only difficulty about the 
matter would be the remuneration, which must, of 
course, be sufficient to induce a competent person to 
give his services, and it strikes us that a payment of 
ten guineas by each person would do. We assume 
that a class of about twenty clerks would be found, 
and that the instruction could go on simultaneously 
with benefit to all. This plan would be very useful, 
and it may be worth the consideration of articled 
clerks. 

Another means of assistance to articled clerks 
would be the issue of a series of works in a condensed 
form, embracing the most prominent subjects of the 
^ye examination divisions, so as to lay a sure founda- 
tion for the examinations. We have long thought 
of such a series, particularly as those works which 
we brought out some years ago have for a consider- 
able time been out of print, and we conceive that 
new editions of them, with the improvements which 
experience has suggested, would be very serviceable. 
But the real question is whether articled clerks 
would support such a series of works — a matter 
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which must not be assumed, as we know very well, 
from fifteen years' experience of them, that they are 
by no means willing, as a body, to encourage an un- 
dertaking, though palpably for their benefit. . 

We have thrown out these hints for the benefit of 
our readers, who will, of course, use their own judg- 
ment about them, and we shall be willing to consider 
any propositions which may be made in regard 
thereto^ or for any better plans. We certainly con- 
ceiye that articled clerks themselves must be in some 
d^ee judges of their own wants, because they 
know what opportunities they haye had for instruct- 
ing themselyes, and how fkr they have ayaQed them- 
selyes of them, and in what respects they are defi- 
cient. It is, therefore, for their benefit that they 
should make their sentiments known, and we are 
willing, so far as possible, to give inseftiifti to any 
suggestion^ for the common benefit of articled 
clerks. 



ANSWERS TO MOOT POINTS. 



No. 186. — Receipt-^Sunday (ante, 'p* xzz). 
I cannot find any authority upon tl^s point, but 
I am of opinon that a receipt cannot be objected 
to hereafter, simply on the ground that it is given 
on a Sunday. T. F. P. 

No. 186. — Receipt — Sunday (ante^ p. xxx). 

If any man, in the exercise of his ordinary calling, 
makes a contract on a Sunday, the contract is yoid, 
and, as a consequence, any receipt given in connec- 
tion with such contract would be yold also ; but a 
receipt given under any other circumstances would 
not, I apprehend, although given on a Sunday, be 
invalid. Feed. SMrrH. 

No. lS9»—Deht under £20—Co8ts (p. xxx). 

If plaintiff and defendant reside more than twenty 
miles apiot, or cause of action does not arise wholly 
or in some material point within the jurisdiction of 
the county court wherein the defendant dwelt or 
carried on his ' business at the time the action was 
commenced, plaintiff will be entitled to his costs 
for debt above 408., upon proof of these facts before 
a judge (see Stephen's Lush 's Com. Law Prac. p. 
411, 690, and cases there cited). T. F. P. 

No. 140. — Curtesy (ante, p. xxx). 

A husband is entitled to an estate by the ciurtesy, 
upon his wife's death, in the lands and tenements 
of which she was seised during the marriage in fee- 
sCmple or fee-tail, provided he had issue by her 
l)om alive during the marriage, and capable of in- 
heriting her estate (Stephen's Commentaries, vol. 1, 
p. 253, 8rd edit.). Hence it is clear that it does not 
signify whether B.'s seisin was acquired by descent^ 
as in this case, or by purchase ; and there having 



been issue bent (imppoeed to be capable of inherit- 
ing), the husband would tak^ an estate by the 
curtesy. J. R. P. 

No. 140.— CVfejy (ante^ p. xxx). 
One of the requisites to entitle a husband to his 
curtesy is, that the wife must be seised in deed- 
thai is, she must have made an actual entry upon . 
the property previous to. her decease. If this 
requisition was complied with, it does not i^pear to 
me that the fact of B.'s haviiiig acquiredl the property 
by descent will bar the husband's claim; but if not 
complied with, I think the husband would not be 
entitled ; for in Co. litt. 29a, it is stated, if lands 
descend to a woman who takes a husband, has issue, 
and dies before entry, the husband shall not be 
tenant by the curtesy. Fbkd. Smith. 

No. liO.-^Curtesy (ante, p. xxx). 

The fiict of B.'s having inherited the property by 
descent, does not operate as a bar to her husband's 
curtesy. T. J. P. 

No. 141. — Felony — Conviction — Forfeiture 
(ante, p. xxx). 

By attainder for felony (not being murder or 
treason)^ the offender forfeits all his chattel interests 
absolutely, and the profits of all estates of freehold 
during life. By the stat.' 55 Geo. 8, c. 145, no 
attainder for felony which shall thereafter take place 
(except in cases of treason or murder) shall extend 
to the disinheritance of -any heir, nor to the pre- 
judice of the right or tiUe of any person other than 
the right or title of the offender during his life only; 
and it shall be lawful to every person to whom the 
right or interest of any lands, tenements, or here- 
ditaments after the death of such offender should or 
must have appertained, if no such attainder had 
been, to enter into the same. If a man is convicted 
only, and not attainted, he is liable to none of these 
disabilities. T. J. P. 

No. 142.— iSSa/e hy Agent— Authority not pursued 
(ante, p. xxv.). 

Where a party contracts with a known agent or 
factor intrusted with goods, for their purchase, 
having notice that the vendor is an agent merely, 
and pays for the goods in pursijance of the contract, 
such contract and payment, if made in the ordinary 
course of business, and without notice that the agent 
is not authorised to sell, will be binding upon, and 
good against, the real owner (Broom's Com- 
mentaries, p. 547). I think, therefore, that unless 
A. can prove that C. was aware of the instructions 
given to B. at the time of the purchase, he will 
have no remedy against C, who entered into the 
contract in the ordinary course of business. 

T. J. P. 
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VENDORS AND PURCHASERS. 



SOLICITOR AND CLJEHIT. Solicitor, agent 
for vendor and purchaser — S- cijid performance. — The 
fi>llowiiig cne shows the evils arisixig from one 
solicitor acting for both vendor and purchaser : — 
If an agent purchase for himself, or for another party, 
the transaction must be open and fiur beyond ques- 
tion. It is the settled rule of the courts of equity, 
that where a person has dealings with property in 
a. fiduciary character, and, being in such a relation 
to its benefidal owner, deals with it for his owo 
benefit or as agent for another, the transaction must 
be characterised by the utmost faith and openness. 
It must be clear that the utmost has been done for 
his principal ; and in the case of a solkitor, that 
all that could be done has been done ybr his client. 
The defendant gave M., his solicitor, written autho- 
rity to sell leaseholds for £600, and other property 
for £500. M. was also the solicitor of the plaintiiT, 
and previously to receiving the authority to sell 
from the defendant, had written to the plaintiff in 
reference to the purchase of the property. The 
plaintiff called at M.^s office while the defendant was 
in the act of giving the authority, and though the 
plaintiff and defendant had had a negotiation before 
that time in reference to the leaseholds, they were 
not brought together by M., but M. then offered 
both properties to the plaintiff for £1,125, and on 
the same evening plaintiff accepted the offer. 
. Four days afterwards, a written contract was sighed 
by M. as agent for the defendant, and by tiie plain- 
tiff. M. informed the defendant immediately that 
he had sold for £1,125, but did not say to whom; 
and according to his own evidence, he did not men- 
tion the name for some months afterwards, ipd 
then only incidentally. Bill by the purchaselr, for 
specific performance of the contract by the vendor, 
dismissed. Hesse v. Briant^ 28 Law Tim. Rep. 
297. 

POWER OF SMSE^.-^Merger-^Trustees—SettU' 
nunt — Power to trustees to sell with consent of cestuis 
que trust who obtained an absolute estate and devised 
on trusts for sale, — Lord St. Leonards, in Cole v. 
Sewell (4 Dm. and Warr. 82), says : "The question 
has often been discussed in recent times, how for the 
general powers of sale and exchange, which are 
usual in settlements, are good, and their validity has 
been doubted. I cannot say that I entertain any 
doubt upon the point. I think tliat they are 
perfectly good, although not in terms confined 
within the rule against perpetuities; and upon this 
principle, that such powers may be barred by the 
owner of the preceding estate tail; ahd if once 
an estate in fee has been acquired by any one 
claiming under the liuiitations uf the iiii^trunicut 



by which the power was created, it naturally ceases,^^ 
Here Lord St. Leonards holds that the power ceases 
at once, but he does not, in his work on Powers, 
treat it by any means as so clear a case, though he 
seems to think that probably the better opinion 
would be that it was so. In the above case, how- 
ever, he lays down that as tiie principle which is to 
govern such cases, and states why, upon ihat ground, 
these powers of sale and exchange of unlimited 
duration arie not bad, and do not violate the rule 
against perpetuities. The effect of the reasoning of 
Lord St. Leonards on the cases is the same — ^namely, 
that whether the powers are unlimited or limited 
to the life of the settlor, and twenty-one years after- 
wards, the same principle woujd apply to the union 
of the two estates. Under a marriage settlement 
certain lands were settled .to the use of J. A. G. for 
his life, with remainder to secure a jointure to his 
wife in case she survived him, remainder to trustees 
for 500 years, to secure the wife's said jointure; 
there was a term of 2,000 years in trustees, to 
raise portions, and, subject to these 'estates and terms, 
a limitation in favour of the issue, with an ultimate 
remainder to J. A. G. in fee. The wife had also a 
power to charge £2,000, and a power of sale was 
given to trustees during the life of J. A. G., with 
hisconsent, and for twenty-one years after his decease, 
*^ with the consent of the persons entitled to the 
rents.** J. A. G. died without issue,' having devised 
the said lands on trusts for Sole, and the question 
now was who had the power to sell the said land^ : 
Held, that the trustees of J. A. (r.'s will had such 
power, and that the power of sale given to the 
trustees of the aettlemeiiit was gone on the death of 
J. A. G. WoUey v. Jenkins, 28 Law Tim. Rep. 362. 
SPECIFIC PERFORMANCE.— il^rreemcnr /or a 
lease — Part performance — Statute of Frauds— Act 
alleged to amount to breach of covenant, — It has been 
justly observed that, although there is great peril in 
stretching the principle of those cases in which a 
part performance has been held to take a parol 
agreement out of the Statute <^ Frauds, there is, on 
the other hand, great danger of injustice being done 
if upon a parol agreement the terms of which can 
with any degree of accuracy be ascertained, and 
upon the faith of which possession has been given 
and money expended, a court of equity should allow 
such agreement to be disturbed by adhering to the 
letter of the Statute of Frauds. Accordingly, m the 
cose of Gregory v. JMitchell (18 Ves. 328), where 
there hod been possession and expenditure, but 
there was a great uncertainty as to more than one 
term of the agreement. Sir William Grant, in con- 
sideration of the possession and expenditure, decreed 
specific performance, althongh the court was left 
to settle what the rent should be that was to be paid. 
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The rale of courts of equity is, that if under an a^ee- 
ment for a lease the tenant files his hill for specific 
performance against his landlord, and the effect of 
granting such relief would be merely to give the 
landlord the opportunity of immediately bringing an 
action of ejectment, the court will inyariably refuse 
its assistance ; but if there be conflicting and 
doubtful evidence, alleging on the one side acts of 
waste, and explanatory of such acts upon the other, 
the court does not take into consideration such 
evidence as a ground for withholding its decree for 
specific performance. These remarks wiU explain 
the following decision: — ^The defendant agreed to 
grant the plaintiff a lease of a farm for fourteen 
years, from Michaehnas then last, at a specified 
rent. He declined to dgn the agreement, alleging 
that he would sign the lease when prepared. Before 
the lease Was signed the plaintiff entered into pos- 
session, and expended money upon the farm in question. 
The defendant, subsequently, tefiised to execute the 
lease, repudiating the agreement, and alleging among 
other things that the course of cultivation which 
had been conunenced by the plaintiff was improper, 
and such as would of itself have occasioned a 
forfeiture of the lease. Specific performance was, 
however, decreed, the possession of the plaintiff 
being clearly referrable to the agreement, which 
was a concluded transaction, and not one merely to 
be prepared, as in Wood v. Midgeley (2 Sma. and 
Giff. 115; 6 De G. M. and Gord. 4), and then 
signed. Pain v. Coombs, 5 Week. Rep. 340. 

LANDS CLAUSES CONSOLIDATION ACT. 
— Vendor and purchaser — Waiver of title — Calling on 
company to elect, to complete, or abandon contract — 
Partnership property, — Under section 76 of the Lands 
Clauses Consolidation Act, payment into court may 
be mad^ in the following cases : — First, if the owner 
of any lands purchased or taken refuse or neglect to 
make out a title; second^, if he refuses to convey ; 
or, thirdly, if the owner be absent, or cannot be 
found, or fiiil to appear before a jury. On payment 
into court and execution of a deed-poll, the company 
become entitled to all the interest of such person or 
persons for whose use the purchase-moneys are so 
deposited. It has been hastily concluded that the 
above section proposed to deal with the title of a 
person, who, after having sold, cannot make out a 
title; that it must therefore have contemplated the 
case of a Tendor making out a bad title ; and that a 
company, therefore, is bound to pay the money into 
the bank to a general account of all persons in- 
terested in the land. But the Legislature could 
.not have contemplated that any person, merely 
from the accident of his being in actual possession of 
land, was entitled to fix the price, and bind the 
person really entitled, and who next day might have 



brought ejectment successfully, and refuse to be 
fixed with the bargain. The statute must be con- 
sidered as requiring, in all cases where the true 
owners cannot be satis&ctorily made out, that the 
company are to go to a jury, and*tben they get a 
price which binds everybody, whoever may be owner, 
and applying the latter part of the clause and 
executing a deed-poll, they acquire a good tide 
against everybody who has any interest whatever. 
Under sec. 47, it is made lawful for all persons who 
have any title, to convey the lands. These must be 
the " owners,*' within sect. 76. The mere existence 
of dower or jointure would not, ihdeed, prevent the 
person entitled to the land subject to such dower or 
jointure from selling; but the company would, of 
course, pay the money into court, unless the 
doweress or jointress would join in the conveyance. 
Sec. 27 of the same act provides, that the party in 
possession of any lands taken by the company is to 
be deemed the true owner until the contrary is 
sho\vn, but this only means so far as the enjoyment 
of the profits and income of the lands, or of the 
money representing the lands, is concerned. These 
remarks will explain the following decision:— Li 
1820, D. and W. being partners, and W. having 
contracted for the purchase of certain premises, it 
was agreed that they should be holden as partnership 
property. In 1823 the partnership was dissolved. 
No conveyance was ever made to W. ; there was 
no deed of partnership, and no deed. of dissolution. 
By the terms of the dissolution, D. took to the 
premised and received the rents without let or 
question from W., until W.*s decease, in 1845. In 
1847, D., being still in possession, contracted to sell 
to the N. W. Railway Company, it being agreed 
that D. should give in one month ^uch abstract as 
the company should require, and no fiirther ; pos- 
session to be given to the company immediateljt 
and the purchase to be completed on that day, 
interest to be paid on the purchase-money till 
pa3rment. The company were immediately let 
into, and had ever since continued in, possession. 
In 1852 and 1853 the company demanded an 
abstract; the plaintiff replied that his title was 
merely possessory. In 1853, the executor of W. 
applied to the company to know what was done 
with the purchase -money : — Held, first, that D. was 
a person enabled, under the Lauds Clauses Con- 
solidation Act, to contract with the company so as 
to bind W.'s executor, even if the premises were 
at this day to continue to be deemed partnership 
property. Secondly, that D. had impliedly under- 
taken to give a sixty-years' possessory title, and that 
the company had not waived their right to that 
length of years. But as the court expressed a very 
clear opinion that D., the plaintiff, might now call 
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on the company to elect whether they would Com- 
plete or abandon their contract, leave was given to 
the plaintiff to amend his claim to that effect, or to 
file a new claim, in order to bring a proper case for 
that relief before the coart iiTany form he might be 
advised. Dottgku y. Thfi North- Wegtetn Railway 
Company^ 3 Jur. N. S. p. 181. 

FUBCHASE UNDER ACT.— CompK&ory piir- 
ckase of lands undef act from incapacifiated person — 
Payment of purchase-money to party entUled^Costs — 
Practice qf the . dmrt of Exchequer. — ^The cost* of a 
petition and otherwise relating to the payment of 
purchase-money of tenements taken under the 
powers of an act from an incapacitated person to the 
parties entitled, ordered to be paid to the petitioners, 
although not provided for in the act, following the 
practice of the Court of Exchequer in analogous 
cases under similar acts not within the letter of the 
act, the Court of Exchequer having originally had 
jurisdiction under this act Be Robertson^ 28 Law 
Thn. Rep. 852. 

PROTECTION OF MARRIED WOMEN. 



In default of other, and, as it appears to us, much 
more pressing and important matters in the way of 
legal reforms, the Lord Chancellor and the Ex- 
Chancellor Brougham have brought in biUs for 
the protection of married women, respecting their 
property acqqired by their own labour, and to 
facilitate divorces. Lord Cranworth^s bill contains 
the following provisions : — 1. To enable a wife to 
obtain a sentence of separation k mensft et thoro on 
the ground of desertion by her husband for two 
years without reasonable cause. 2. To enable 
husbai^d and wife to make an agreement by an 
acknowledged deed which shall have the effect of 
a sentence of separation. 8. To place a wife sepa- 
rated from her husband by sentence or agreement 
in the position of a single woman in respect of 
property acquired after the separation, and of the 
right and liability to sue and be sued : so, however 
that cohabitation shall restore her to her statiis, but 
with the property to her separate use. 4. To 
enable the court to dissolve a marriage on the 
ground of the wife's adultery, or of the husband's 
incestuous * adultery, or adultery combined with 
such cruelty as would alone entitle the wife to a 
separation, or adultery combined with desertion for 
two years without reasonable cause: the decree to 
leave the parties free to contract marriage afle' 
confirmation on appeal, or the lapse of thfi right 
to appeal ; and the court to have power to make 
provision as to the custody of the children. Lord 
Brougham's bill purposes to enact:—!. The rea^ 
and personal estate to which any woman who slial^ 



marry after this act shall have come into operation 
shall be entitled at her marriage shall be held and 
eiyoyed by her to her separate use. 2. Any real 
or personal estate to which a married woman may, 
during coverture, become entitled by gift, purchase, 
or devolution, or by her earnings or labour, or 
otherwise, shall be held by her to her sole and 
separate use. 8. A married woman, with respect 
to her separate estate under this act, shall be liable 
upon any contracts which she may enter into, or 
shall have entered into before eoverture, and she 
may sue and be sued in respect thereof in her own 
mane alone. 4. A husband shall not be liable in 
respect of any debts, contracts, or engagements of 
his wife incurred or entered into by her before 
marriage, except to the value ot amount of any 
real or personid estate of* his wife which may have 
been or be settled upon the husband or the children' 
of the marriage. 5. The husband to take the same 
share of the wife's property as she would, had she 
survived- him, have ti^en in his property; the 
rendue equally among her children, and in default 
of them to her next of kin as if she had died tifeme 
sole. This scheme of Lord Brougham's, though 
much praised by some of the press who appeared 
charmed by mere novelty, has not been altogether 
accepted by them, and in a rather smart article in 
the '^ Saturday Review," many just exceptions are 
taken to the measure, and indeed to the whole spirit 
of it, as being founded on exceptional curcumstances, 
and as tending to the degradation of women rather 
than their true advantage and advancement. The 
writer says : — ^^ Lord Brougham's bill will do more 
harm in one direction than it does good in another. 
Let the occasional and accidental defecjt^ of the la^ 
be treated with occasional and accidental remedies — 
let individual and exceptional cases be dealt with 
individually and exceptionally — let every facility 
that the courts, even the police courts, can give be 
cheerfully rendered to the struggling and abused 
wife ; but let there be no interference with the law of 
GU)d and nature, that they twain shall be not 
only one flesh, but one interest, one duty, one 
responsibility.' Lord Brougham cuts sheer through 
the difficulty. He anounces, in the plainest and 
iftost distinct language, that the husband and wife 
shall have separate and independent interests. 
What property she has before her marriage, and 
what property accrues to her during her marriage, 
shall be to her separate use, * as if she were a feme 
8ole,^ Nor is this principle enounced merely for 
the' benefit of those well-dowered ladies who rejcuce 
in estates real and personal. The preamble of the 
bill recites ' that, the law of property, with respect 
to married women, presses with peculiar severity 
upon the poorer clatises of the community.' In 
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every station of life, then, especially in the lowest, 
it is declared that man and wife have separate and 
antagonistic interests, and that hoth ought to devote 
themselves to earning money for, their separate 
benefit This we emphatically deny. We are, we 
believe, the truest advocates of woman's rights, 
when we say that, as a rule, it is her misfortune 
that she is ever compelled to earn money. There 
may be, and there are, cases in which a wife and 
mother does well in supporting herself and children. 
In such cases, let her earnings be secured from a 
bad husband ; but let not the wife be encouraged 
to be an earner. In «very station of life she has 
her own duties, economical, educational, and prac- 
tical, enough to occupy or exhaust her higher 
energies, and to stimulate her keenest susceptibili- 
ties. Home is woman's proper world, and, according 
to her station, that world expands or contracts. 
A:: wife has always enough to do without earning 
money, except in those rare cases in which high 
intellectual powers place a woman apart from her 
kind. But we are not called upon to revolutionise 
society for the possible benefit of hypothetical 
Somervilles and probable' Jamesons. Woman, to 
the end, must remain the weaker vessel; and if it 
be said that, in our present artificial state of society, 
women of the lower classes are compelled to be 
labourers, and therefore have acquired n^w rights^ 
this is an argument against our social state rather 
. than in favour of changing the natural ^relations of 
the sex. The greatest evil to English society would 
be to extend or to encourage that aspect of married 
life which prevails in the factory districts, or in those 
agricultural counties where field labour is part of 
woman's life. Stunted children, a dirty home, 
social duties neglected, daughters uncared for, the 
marriage vow slighted, home comforts unknown — 
these are in practice the results of female labour. 
In kind the same consequences would follow in the 
superior classes, were our middle-rank wives 
encouraged to be, afr^r the American model, 
preachers or doctors, wood-engravers or copying 
clerks. In fact, it is a degradation of a woman to 
suppose — and this is in plain language the principle 
involved in Lord Brougham's bill — that the mar- 
riage relation is only a sexual one, and that, except 
as a mother of children, the wife is to be * as if she 
were a feme #p^.' It seems then, that at last it is' 
the woman who asks, according to Milton's language, 
whether man is not, after all, the * defect of nature.' 
Lord Brougham's 'reform is, in our judgment, a 
retrogade step in social science, and not an advance- 
ment. It narrows and debases the relation of 
marriage, by depriving it of a community of duties, . 
interests, and afibctioi^s." 



SUMMARY OF DECISIONS. 



CONVETANCINQ AND EQUTTT. 

ASSKHS.— Annuity in consideration of cusignment 
of business — Ijegal assets and equitable assets distin- 
guished — Voluntary conveyances^ how. considered ta 
e(7u%.— In the case of Cook v. Greaaon (27 Law 
Tim. Eep.. 872), V. C. Kindersley determined that 
the question whether assetj^ were legal or equitable, 
did not depend upon whether the testator's interest 
was legal of- equitable, but whether, if a creditor 
sued in respect of them in a court of law, that court 
would consider them as legal assets. If the court 
would so consider them, they were legal ; but if not, 
they were equitable. The principles upon which 
courts of law proceeded was, whether the assets 
came into the hands of the executor virtute officii 
The Statute of Elizabeth made instruments, which 
were made to or for the intent or purpose of 
delaying, deferring, or hindering creditors, as against 
hich creditors, void and of no effect. The manner 
in which tlie couris of equity construed that statute 
was, that the instrument by which a debtor made 
a voluntary assignment,. assuming it to be fiitudul^nt 
as against creditors, was to be regarded as if it had 
never existed. Roberts, on Fraudulent Conveyances 
(c. 5, s. 5, p. 591), said that the eanstmction of these 
conveyances had idways been to treat the friiuduleht 
gift as void, and as if it had never been. made. 
That proposition was laid down in the case of Shears 
V.' Rogers (3^ B. and Ad. 862), in which Lord Ten- 
terden said : ^' The authorities showed that wherever 
a man makes a gift jof goods, whieh is fruudolent and 
void as against creditors, he is 'considered to have 
died in fiiU possession with respect to the claims of 
the creditors, and the gpods are assets in the hands 
of his executors." These remarks will explain the 
following decision : — In consideration of the assign- 
ment of the goodwill and stock of a business, the 
assignee agreed, by a writing not under seal, daring 
the joint Hves of himself and the widow of the assig- 
nor, ,to pay her an annuity after the death of the assig- 
nor, for her sepajrate use, unless the same should be 
released or transferred by the assignor in his lifetime. 
The assignor died without having released or truuH 
ferred the annuity : Held, that the annuity was legal 
assets of the deceased assignor. Hue t. French^ 28 
Law Tun. Rep. 865. . 

FORFEITUKE.— TFifl— Conditiott^Bestraint on 
anticipation — Declaration , of insolvency. — Clauses in 
wills and deeds creating a forfeiture on assignment 
over of the subject-matter of the gift, are construed 
strictly, and it has accordingly been held, that an 
attempt to assign within a clause of forfeiture on 
assignment, must be such an act as, but for the 
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dsaae, ' would have operated as an effectual assign- 
ment. A dedaradon of insolyency under statute 
12 & 13 Yic. c. 106, is not within such a clause. 
Graham ▼. Lee, 5 Week. Rep. 828. 

LANDLORD AND TENANT.— JBjatto&fc as- 
signee — Liability to lessor — Covenant not to assign,—^ 
It is settled bj the cases of Moore v. Greg (2 Phil. 
717), and Walters v. Creat Northern Coal Co. (16 
De G. M. and G. 629), that an equitable mortgagee 
of a leasehold interest, who merely holds the de- 
posi'ted lease, and does no ^t relative to the pre- 
mises, is not liable to perform covenants which 
attach to the lease, not cfven if he receives the rent 
from the person who is in possession ; but a totally 
different consideration arises where the a89ignee of 
the lease enters into possession of the demised 
premises and actually enjoys them. This distinc- 
tion is pointed out by ihe Yice-Chancellor, in 
Moores v. Choat (8 Sim. 508), who refers to the 
^case of Lucas v. Camerford (3 Bro. C. C. 166), and 
says : " There was also another important fact 'In 
this case, which is omitted in the report in Yesey, 
but which is mentioned in the report in Brown — viz., 
that the defendant waa^ possession of the premises 
comprised in the lease.'* And then he says : ** The 
depository of a lease for securing a debt has a right 
to file a bill for a foreclosure, and to have the lease 
assigned by htm, or if he has an agreement for sale, 
he may 'file a bill for a specific performance ; but he 
b not bpund to do either, and until he exercises his 
option, or takes possession of the tenements com- 
prised in the lease he stands to all intents and 
purposes in the character of an entire stranger to 
the tenancy, and the landlord has no right whatever 
to interfere with him.** Thei^d it is stated gene- 
rally '^ the mere taking possession ;*' but in the 
case of Moore v. Greg, the Lord Chancellor dfaws 
the distinction with respect to the character in 
which he takes possession — the title under which 
he takes possession, that is to say, if it is a mere 
taking of possession for the purpose of receiving 
rent, and of enlbrdng the security, he does not 
thereby make himself liable ; and if it were not so, 
the distinction would be put' an end to which now. 
exists between an assignment of a lease and an 
underlease ; but that if he takes possession under 
the tide of the original lessee, then he would . be 
liable to the performance of the covenants; an4, 
in the latter part of his judgment, he expressly 
refers to the case of Close v' Wilberforce (1 Beav. 
112), as being a case of that description, that *^ being 
a case,*^ he says, *' between a lessee and ah equitable 
assignee of the former calling upon the latter, 
who had been, for many years in possession of the 
property as purchaser, to indemnUy him against a 
claim by the lessor for dilapidations and -breaches 



of the covenants in the lease. In that case it ii 
clear that a privity existed betweeri the plaintiff 
and defendant, and, therefore, whatever the merits 
of it might be, it could not raise the present question^ 
which is, whether a lessor has any equity upon the 
covenants against an assignee, there being no legal 
assignment of the term,^^ After consideration of 
these and other cases, the Master of the Rolls has 
decided that an equitable assignee, who enters into 
the possession and use or enjoyment of the premises 
demised by the lease, is liable to the original lessor 
for the pa3rment of the rent and performance of the 
covenants reserved and contained in the lease, to be 
paid and performed by the lessee, for the time during 
which he continues in such possession. The cir* 
cumstance, that the lease contains a covenant that 
the lessee shall not assign without the consent of, 
the lessor, which consent was. not given, does not 
prevent this liability from attaching; When a 
mining lease contained a covenant against a sign- 
ipent by the tenant, wi.hout the consent of Ihe 
lessor, and the lessee entered into an agreement 
wiih« the defendants to give up his rights in the 
lease to them, and to execute all necessary deeds 
to carry out the arrangement, and that, in the 
meantime, the said agreement should have the 
same force as if such deeds had been executed; 
the consent of the lessor was not obtained; the 
defendants entered into possession and worked the 
mines; but afterwards assigned the premises to 
a pauper: Heldf that the defendants were liable 
for the rent and covenants during the time that 
they were in possession of the premises. Cox r. 
Bishop, 28 Lawi^Tim. Rep. 301. 

LIMITATIONS, STATUTE OF.-^ Application 
of Statute of Limitation to claims enforceable in equity 
— Prayer of process against defendant otU of the 
country effectual^ When a defendant is out of the 
jurisdiction, and a bill in equity prays process 
against him, when he ^hall come within, the operation 
of the Statute of Limitations is suspended, though 
he has neither been- served '. nor appeared in the 
suit. Hele v. B^ky (Lord), io Beav. 127. 

MORTGAGE.— Notice of distinction between 
mortgage of an equitable interfM in real estate, where 
direcU^ to be sold or riot — Patties treating their in-^ 
terests as personal estate, — ^A subsequent mortgagee 
of an equitable interest in a share of residuary real 
estate, without notice of the prior mortgage, does 
not obtain priority over the fonner mortgagee, by 
first giving notice of his security to the triistee in 
whom the legal estate is vested; notwithstanding 
that by a deed of arrangement made previously 
to the mortgages, between the mortgagor i^d the 
other persons interested in the real estate, their 
interests were treated as personal estate. Bat it is 
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otherwise, if the estate is vested in the trastee by 
a devise to him in trust to sell and to divide the 
proceeds among several persons of whom the mort- 
gagor is one, and the mortgages are of the mort- 
gagor's share in such proceeds, because then, 
although the mortgages may have been made before 
any sale took place, the subject of them could 
only, as regarded the mortgagor's interest therein, 
be considered a chose in action. Lee v. Kpwlett, 
2 Kay. and J. 531. 

MORTGAGE.T- Afor^^a^^ purchcuing equity of 
redemption — Not affected hy judgments, ifiough regis- 
tered, without notice of them— Notice to affect or in- 
validate a mortgage. — An estate was mortgaged to 
A., and afterwards to the defendant ; the plaintiff 
subsequently obtained a registered judgment against 
the mortgagor. The defendant then purchased 
the equity of redemption, without searching for 
judgments. On a bill t04sharge the equity of redemp- 
tion with the judgment: Held, that the defence 
of "purchase for valuable consideration, without 
notice," was available ; secondly, that on the evi- 
dence no notice was proved; and thirdly, that it. 
was not incumbent on a purchaser to. search for 
judgments. Lane v. Jackson^ 20 Beav. 535. 

PUBLIC COMPANY.— /otjii Stock Compauy— 
Winding up — Claim by creditor^ where disputed, not 
to he allowed as cfc6(.— Upon claims carried in by 
creditors against a company in course of winding 
up, wherever there is a fair question to be tried, the 
claim must be allowed by the master as a claim only, 
and not as a debt, until it has been established at 
law. • Be Counties Union Assurance Company, 5 
Week. Rep. 389. 

SETTLEMENT.— Form o/[vol. 2, pp. 266, 267] 
Executory instrument— Trust to settle, — ^The following 
is a decision as to the form of a settlement directed to 
be made of a fund by a settlement vested in trustees, 
upon trust for the daughters of the settlor equally, 
and thereby directed to be settled upon them and 
their issue, so that the same might not be liable 
for the debts, &c., of any husband they might marry 
during the lifetime of such daughters. The Master 
of the Rolls directed a settlement in the following 
form : first, to the daughter for life for her separate 
use and without power of anticipation ; secondly, 
a power to her to appoint among her issue by deed 
or will ; thirdly, in default of appointment to the 
children living at their mother's death equally, and 
the issue then living of any deceased child, such issue 
to take their parent's sharb ; fourthly, subject to 
the special power, and in case there should be no 
issue then living, a general power of appointment 
to her by will ; and fifthly, in default of appoint- 
ment, a limitation to her executors, administrators, 
and assigns. His Honour expressly stated that he 



disregarded the rul^flT applicable to trusts ezecutedi 
and to the cases of an equity of a feme covert to a 
settlement out of a fund. Stanley r.' Jackman, 29 
Law Tim. Rep. 834. 

SBJFFJUHG.— Merchant Shipping Act, 1854, part 
9, M. 604, 514— 5tato pending— Decree of Court of 
Admiralty — Jurisdiction — Extent of UabUity [voL 1, 
p. 840]. — ^In a auit by a shipowner^ under the 
Merchant Shipping Act, 1854 (17 & 18 Yic. c 104, 
part 9, 88. 504, 514 ; set out, voL 1, p. 846), for 
the purpose of having bis liability in respect of the 
loss of another ship, limited to the ascertained value 
of his ship and freight, and for staying proceedings 
against him in other courts, the bill had been filed 
after -one of the defendants had obtained a decree 
in the Admiralty Court, condenming the ship and 
freight with costs, and a subsequent . order of 
appraisement and sale x>ver the ship, which re- 
mained in the custody of an ofiicer of that court : 
Held, that so long as the ship remained unsold, the 
owner was not too late in his application under the 
statute, and that although no control could be exer- 
cised by this court over the ship which was not in 
the custody of the ownex', or as to restraining a sale, 
terms would be imposed upon the defendant who 
had obtained the decree in the Admiralty Court 
as to the proceeds of the sale, to enable the court 
to apportion the value of the ship and fireigbt 
amongst the several defendants, the phuntifir paying 
into court the extra value of the ship and freight 
beyond what might 6e realised by a sale, and the 
costs in the Admiralty Court of the defendant who 
had obtained the decree. No liability upon the 
shipowner beyond that of the value of hia ship and 
freight at the time of collision. Leycester v. Lojan^ 
5 Week. Rep. 334. 

STATUTES.— Construction— Repeal of special Act 
of Parliament by subsequent general act. — ^Whcre the 
Legislature has vested special powers in a particular 
body for certain special purposes, tt general act 
subsequently passed /will not override those special 
powers. The London and Blackwall Railway Com- 
pany V. Board of Works for the Limehouse District, 
26 Law Joum. 164, Ch. 

TRUSTEE.— Right to retire— Want of conjidence 
in CO- trustee — Difficulties arisen since appointment- 
Costs allowed retiring trustee— >Not respecting persomal 
transactions between trustees. — ^The want of confidence 
in a co-trustee is i ground for asking to be relieved 
from the administration of trusts. Difficulties in the 
administration of a trust estate, not contemplated 
when the trust was accepted, justify a trusty in 
asking to be relieved from the administration of the 
trusts. A trustee, if not acting from caprice, will 
be allowed the costs of a suit seeking to be dis- 
charged from the trusts. The costs of evidence 
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arisiiig out of personal transactions between trustees 
will not be allowed to them or charged on the trust- 
lund. The personal costs of the cestuis que trust in 
respect of this evidence, must be borne by them- 
selves ; but in the present case, as no one objected, 
they were allowed out of the trust-fund. Forshaw 
y. Hig^nson^ 26 Law Joum. 170, Ch. 

TRUSTEES.— Trustee Relief Act—Costs of pay- 
ment 'into court and of appearance of trustee — Im- 
proper payment into court — Power by husband and 
wife in respect of wife's unreduced chose in action. — 
Courts of equity consider it of great importance not 
to discourage trustees and executors from paying 
money into court under the Trustee Relief Act, 
and from appearing on the petition for payment 
out ; and, indeed, the courts expect and desire that 
the trustees shall appear. On the other hand, it is 
considered essentially important not to allow the 
Trustee Relief Act, which is meant for an obviously 
beneficial purpose, to be convei^d into an engine 
of oppression ; and wherever there id a mere wanton 
payment into court, there the court will punish 
the party by refusing his costs of appearance on 
the petition; and it may be extended to making 
him pay them personally. A husband and wife 
resident abroad give a general power of attorney 
to their solicitor to act for them in this country. 
The wife is entitled to a legacy, which has been 
retained for many years by the trustee who is also 
residuary legatee. The trustee is dead, and his 
executor, considering that the solicitor under the 
power of attorney cannot give him an effectual 
dischaige, pays the legacy into court under the 
Trustee Relief Act, and, notwithstanding, he is 
requested not to do so, appears by counsel on the 
petition. On the question, whether the costs of . 
the payment into court, and of appearance of the 
executor, are payable out of the legacy : Held, that 
the executor was entitled to the costs of appearing 
on the petition, but not of payment into court, 
inasmuch as he had already (or the party whom he 
represented) received the whole of the residue, and 
the legatee had a right to have the costs paid out 
of that residue. Be Jones^ 6 Week. Rep. 336. 

VOLUNTARY GIFT.— Power of attorney to 
transfer stock — Deaih of donor .of power previous to 
its exercise — PresumpHon of resulting trust rebutted 
[ante^ p. 286].— The following decision of V. C. 
Stuart is one of some doubt, he, in effect, holding 
that a power to transfer stock is not revoked by 
the donor^s death before the actual execution of the 
power. His Honour, indeed, admitted that a trans- 
fer of stock made without consideration, from 
one person 'to another,, although conferring a 
valid legal title, does not necessarily exclude a 
resulting trust in favour of' the transferor or those 



claiming under him. But his Honour held that 
the possibility of any such resulting trust was, 
upon the defendants own showing, rebutted by the 
evidence. It appeared that M., during her last 
illness, executed a bank power of attorney em- 
powering her sister £. to transfer into her own name 
certain Government Stock then standing in the 
name of M. — E. exercised the above power two days 
after the death of M. : Held, that the transaction, 
although purely voluntary, must be supported ; 
that the death of M. did not, under the circum- 
stances, operate as a revocation of the gift ; and that 
the presumption of a resulting trust in favour of 
the i^ext of kin of M. was rebutted by the evidence. 
Kaddill v. Famell, 6 Week. Rep. 324. 

WILL.— Execution — 15 & 16 Vic. c. 24, s. 1— 
[ante, pp. 283 ; vol. 1, p. 266].— The deceased made 
her will in France, and signed her name in the 
presence of a sufficient number of witnesses, not 
at the end of the will, but at the end of a notarial 
minute which followed in the same sheet with the 
will, and which minute was also subscribed by the 
witness : Held, a good execution. Beg. v. Donovan^ 
6 Week. Rep. 324 ; 2 Jur. N. S. 220. 

WILL. — Construction of general rules and prin- 
ciples. — In the construction of wills, the court looks 
not only to the terms of the will itself, but to the 
surrounding circumstances, and the state of the 
parties. Pasmore v. Muggins, 21 Beav. 103, 

WILL. — Void devise — Residuary dectsee-r-7 Wm. 
4, and 1 Vic. c. 26..— By the WUls Act, 7 Will. 4 
and 1 Yic. c. 26, s. 25, it is enacted : " That, unless a 
contrary intention shall appear by the will, such 
reaV estate or interest therein as shall be comprised 
or intended to be comprised in any devise in such 
will contained, which shall fail or be void by 
reason of the death of the devisee in the lifetime of 
the testator, or by reason of such devise being con- 
trary to law, or otherwise incapable of taking effect, 
shall be included in the residuary devise (if any) 
contained in such will." It has been decided, that 
the above 25th section of the Wills Act is to be 
construed upon the principle of assimilating a 
residuary devise of real estate with a similar bequest 
of personalty. A devise which was, by construction, 
residuary, was held, accordingly, to pass lands which 
had been included in a devise, void, as contrary 
to the law. Carter v. Ashwell, 5 W. R. 388. 

EQUmr PRACTICE. 

ADMINISTRATION SUIT [vol. 2, pp. 268, 
408]. — Summons at chambers — Injunction — Receiver — 
16 j* 16 Vic. c. 86. — The following. decision, sup- 
porting the issue of an injunction, and appointment 
of receiver in an admin stration suit commenced in 
chambers, is one of much general importance. We 
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may obserre that an order for the administration 
of a testator's or an intestate's estate made upon 
summons at chambers, has all the effect of a decree 
made at the hearing in a suit for the like purpose. 
The judges have a power given to them by the 
Legislature, of directing, in any order so made, such 
variations as the circumstances of the case may 
require. It has been supposed from some expres- 
sions in the reports, that neither an injunction nor 
receiver can be granted, unless the same be prayed 
for by the bill. To that extent, however, the rule 
was never carried. The courts, on the contrary, 
have always been in the habit of interfering after 
decree wiUiout any such prayer, in order to extend 
protection to the property which has been brought 
within their jurisdiction. If, for instance, after a 
decree for administration, any creditor brings his 
action at law, although no relief be prayed as against 
such creditor, who may not be even a party to the 
suit, he will be restrained upon motioii for prosecu- 
ting such action (DaniePs Chancery Practice, 3rd 
edit 1211). And in like manner, if the court finds 
that, the personal representative is wasting the 
estate, or otherwise misconducting himself pending 
the accounts and inquiries, it has full right and 
jurisdiction to grant on the original order by sum- 
mons any other order necessary for the protection 
of the estate. Accordingly, it has been held, that 
in the case of fraud or misbehaviour upon the 
part of a personal representative during the pro- 
ceedings under an administration summons at 
chambers, the court will .interfere summarily to 
protect the property brought within its jurisdiction, 
and will, if necessary, grant an injunction, and order 
a receiver, without requiring that a bill should 
be previously filed for that purpose. Brooker v. 
Brooker, 5 Week. Rep. 382. 



one fund arising from distinct estates. — The costs of 
proceedings to administer two separaie estates 
which have been dealt with as one fund, must be 
borne by the two estates in equal shares, notwith- 
standing the estates are unequal. Dean v. Morris^ 
6 Week. Rep 846. 

COSTS, SECURITY FOR [vol. 2, pp. 87, 162]. 
— Motion to give security for costs— Petitioner out of 
the jurisdiction, — A petitioner, being a party to the 
suit, being out of the jurisdiction, a respondent, 
having taken no step, moves that the petitioner 
give security for costs. On the question whether 
such a motion can be made ; Held, that it can, and 
order made to stay proceedings on the petition until 
security be given. Atkinson v. Cook^ 5 Week. Rep. 
381. 

COSTS. — Mortgagee — Costs of redemption suit — 
Over 'Statement of balance and refusal to furnish ac- 



counts. — An over-statement on the part of mortgagees 
in possession of a colliery as to the balance repre- 
sented by them as remaining due on their mortgage, 
and their refusal to iUmish accounts to the mort- 
gagors, except on being paid the expenses of so 
doing: Held, not such vexatious conduct as to 
deprive them of their costs of a redemption suit. 
Norton v. Cooper, 5 De G. Mac. and G. 728. 

COSTS, SECURITY FOVL^Petitioner oiU of 
jurisdiction — Security for c^sis— Motion for, without 
first Jiling affidavits and appearing on petition.— A. 
person not a party to the cause, being out of the 
jurisdiction, presented a petition in the cause. Upon 
a motion by the respondent that the petitioner might 
give security for costs : Held, that the motion was 
properly made, and the petitioner was ordered to 
give security for £40 : Semhle, that, notwithstanding 
exporte Seidler, in 12 Sim. 106, it would be too 
late, afler filing affidavits, for a respondent to have 
asked for security for costs. Atldn v. Cook^ 28 Law 
Tim. Rep. 365. 

INJUNCTION.— 16 j- 16 Vic. e. 86, «t. 40, 51- 
Motion for injunction — Cross-examination on answer. 
—The 59th section of the 15 & 16 Vic. c. 86, enacto, 
that in the case of a motion for an ii\j unction, an 
answer is to be treated as an affidavit ; and the 40th 
section of the statute provides, that a party having 
made an affidavit to be used on any motion or other 
proceedings before the court, shall be bound, on 
being served with a subpoena, to attend before the 
examiner for the purpose of being cross-examined. 
It has •been decided that, upon a motion for injunc- 
tion, a defenda^ will not now be permitted to read 
his answer uqIcss the 'plaiutiff has had an oppor- 
tunity afforded him of cross-examining the defen- 
dant upon it under the provisions of the above sec- 
tions of the statute. The plaintiff is entitled, under 



COSTS. — Two administration suits in respect of \ the before-mentioned sections, to cross-examine the 



defendant upon his answer ty be used on a motion 
for injunction : but, qucere whether he can read the 
cross-examination, if th2 defendant does not use bis 
answer. Wightman v. Wheelton, 28 Law Tim. Rep. 
316. 

PAUPER SUING [vol. 1, pp. 171, 306].- 
Common order to sue in forma pauperis — Representa- 
tive — Available interest. — We have before seen Cvol. 
1, p. 306), that where a personal representative 
wishes to sue in forma pauperis, he is not 
entitled to the common order, neither is a person 
claiming an interest in the suit above the valae 
of £5. These rules have been acted on in the 
following ciise : — Certain parties claiming to be en- 
titled to laud occupied by a company ilistrain and 
enter upon them, and the result is, tliat a bill is 
filed by the company, and an injunction is obtained 
to quiet the title of the company, which injunction 
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is still in force. All the original defendants were 
dead, and administration had been taken out to 
the estate of the last survivor of them. That 
administrator claimed considerable property, nnder 
an agreement, as the survivor of three persons: 
he is also tenant at will of a cottage worth jCIO a 
year, and in receipt of an annuity of £20 per annum 
not assignable. The company file a bill of revivor 
and supplement, and the administrator get9 the 
common order to sue in Jottml pauperis. On 
motion to discharge that order, he admits tliat he 
claims the other property, but contends that it is 
not available for this suit. Common order dis- 
charged with costs. The Bury Port ^ Cdn^pctny v. 
Bowser, 6 Week. Rep. 326. 

PRODUCTION OF DOCUMENTS.— 3fotum 
to produce books of trade — Defendant examined as 
witness, re/using to produce books. — ^In the following 
case, an attempt was made to get upon a motion for 
Jt subpcena duces tecum, that which is properly the 
subject of discovery, and it, of course, failed. We 
may observe that the writ of dtu:es tecum is used to 
procure the attendance of a party who, having 
certain documents in his possession, is thereby re- 
quired to produce them ; whereas a discovery of 
what dociunents the defendant has, is obtained by 
interrogatories to the bill, only requiring a schedule 
of documents in the defendant's possession, and 
by a motion or summons to produce in the usual 
way. A defendant being examined as a witness for 
the plaintiff, under a subpoena duces tecum, refuses 
to produce books of trade, although he brings them 
with him and refers to them. The plaintiff then 
moves that he may be ordered to produce them, on 
the ground that they contain matters which wiU 
throw light on the case ; and the notice of motion 
refers to a particular case, as to which there are 
entries in the books. Motion refused with costs. 
Selby V. Fraser, 6 Week. Rep. 841. 

COMMON LAW. 

COMPOSITION WITH CREDITORS.— Con- 
iract — Composition agreement — Distinction where with 
one, and where with many creditors — Estoppel in' pais 
— Party not induced by representation to alter his 
position. — ^The doctrine that a right of action once 
vested can be only divested by a release, or by 
accord and satisfaction, is exploded, and a parol 
composition agreement is a good answer by the 
debtor to an action for his original debt by a 
creditor who has agreed. A parol agreement 
between a single creditor and his debtor to accept a 
composition is no defence to an action by the former. 
In order that inch agreement may be a valid defence, 
the other creditors, or some of them, must join in it 
with the debtor, and with each other. At a meeting 



of the defendant's creditors, his accountant's clerk 
showed the plaintiff (one of the creditors) a composi- 
tion agreement, signed by several creditors. The 
plaintiff asked if L. had signed, and on being 
answered in the negative said he would hot sign till 
L. had signed. The clerk understood this to mean 
that he promised to sign if L. signed, and procured 
L.*8 signature to the paper. The plaintiff subse- 
quently refused to sign, and brought an action for 
his whole claim. The defendant pleaded a com- 
position agreement : Held, that even assuming the 
plaintiff to have authorised the clerk to communicate 
to L. what the plaintiff sud, and that the plaintiff 
induced L. to sign on the faith that the plaintiff 
would agree to the composition, there was no 
evidence to support the plea : Held, also, that sup- 
posing the plaintiff induced L. to sign on the faith of 
a promise to sign if L. would sign, the plaintiff was 
not estopped from bringing this action, since the 
defendant bad not been caused by such promise to 
alter his position, and that on this ground the 
present case was distinguishable from Butler v. 
Rhodes (1 Esp. 280). The case of Norman v. 
Thompson (4 Ex. 756), is sdd to be incorrectly 
reponed, inasmuch as the words there stated to be 
in the plea " and divers of the said other creditors,'* 
were rbally not inserted therein, so that it was a case 
of a composition with a single creditor. Boyd v. 
Hind, 5 Week. Rep. 861. 

. CONTRACT.— ifepttrftah'/M7, but subsequently in- 
sisting on performance — Conditions precedent to be 
performed. — The doctrine that where a party repu- 
diates a contract before the time for performance he 
dispenses with the necessity of the other party being 
ready and willing to do and perform his part as a 
condition precedent to maintaining an action, does 
not apply to a case where the plaintiff insists upon 
the performance of the contract when the time for 
performance arrives. Crookeurt v. Fletcher, 6 
Week. Rep. 348. 

EVIDENCE.— Proo/ of demise by counterpart.— 
In an action for rent upon an indenture of lease, 
the defendant pleaded »on demisil. The counterpart 
lease was held sufficient evidence of the demise. 
Houghton v. Kanig, 18 C. B. 235. 

JJASEMENT. — Drains — Implied reservation on 
. conveyance of one house by owner of that adjoining 
house. — ^The following case is on^ of much impor- 
tance, as deciding that where a thing or right has 
existence whilst there is a unity of seisin of several 
houses, it remains, when they are alienated by 
separate coveyances, as an easement of necessity. 
In the old case of Nicholson v. Chamberlain (Cro. 
Jac. 121), it waff held, that if one erects > house 
and builds a conduit thereto in another part of his 
land, and conveys water by pipes to the house, and 
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afterwards sells the house with the appurtenances, 
excepting the land, or sells the land to another, 
reserving to himself the house and conduit, and 
the pipes pass with the house ; because it is neces- 
sary et quasi appendant thereunto; and he shall 
have liberty by law to dig in the land for mending 
the pipes or making them new, as the case may 
require. So it is if a lessee for years of a house 
and land erect a conduit upon the land, and after 
the term determines, the lessor occupies them 
together for a time, and afterwards sells the house, 
with the appurtenances, to one, and the land to 
another, the vendee shall have the conduit and 
pipes, and liberty to amend them. Where the 
owner of two or more adjoining houses conveys 
one of the houses, the purchaser of such house is 
entitled to the benefit of all the drains from his 
house, and under ^he a^oining house, or over the 
adjoining land, and subject fo all the drains from 
the adjoining house in and upon the land he has 
BO purchased that are necessary for the enjoyment 
of the respective metouages, without express reser- 
vation or grant. Pyer v. Carter^ 6 Week. Rep. 
371. 

FRAUDS, STATUTE OF.— Goods bargained 
and sold — Statute of Frauds — What sufficient note in 
writuig to bind the bargain. — The 17th section of the 
Statute of Frauds provides, that no contract for the 
sale of goods, &c., for the price of £10 sterling or 
upwards, shall be allowed to be good, except the 
buyer shall accept part or give something in earnest 
to bind the barg&in, or in part payment, or that 
some note or memorandum in writing of the said 
bargain be made and signed by the parties to be 
charged, &e., or their agents, and by Lord Tenter, 
den's Act, 9 Geo. 4, c 14, s. 7, it is provided that 
the above provision of the Statute of Frauds *' shall 
extend to all contrast for the sale of goods of the 
value of £10 and' upwards, notwithstanding the 
goods may be intended to be delivered at some 
future time, or may not at the time of such contract 
be actually made,*' &c: The plaintiff took to the 
defendant a particular kind of goods he manufactured, 
and the prices ; the defendant objected to the prices 
marked, but agreed to give an order if the plaintiff 
would take off 25 per cent, for ready money ; this 
the plaintiff agreed to do, and the defendant then 
wrote this order : *^ Please put to my account four 
mechanical binders." The goods were made, and an 
invoice of the price (above £10) sent to the defendant. 
The defendant then wrote to the plaintiff, saying : *'I 
am very sorry I must decline taking them, in conse- 
quence of having received very unfavourable intel- 
ligence by the last mail, which compels me to leave 
very shortly, and cripples my resources," &c. : Held, 
not sufficient to satisfy either the 17th section of the 



Statute of Frauds, or 9 Geo. 4, c. 14, s. 7, there 
being no writing containing the price, which is the 
essential part of the bargain where a price is really 
agreed upon between the parties. Goodman v. 
Griffiths, 2S Law Tim. Rep. 321. 

HUSBAND AND WIFE.— Authority to bind 
husband by contracts — Weekly aUowanee for house' 
keeping. — The mere circiunstances of a husband 
paying his wife a regular weekly sum for house- 
keeping expenses does not negative the implied 
authority to pledge his credit for articles of that 
description suitable for the fiunily. Ruddock v. 
Marsh, 5 Week. Rep. S59. 

INCLOSURE ACT.-^Copyhold lands— Wastes of 
manor, — Where lands waste of a manor are allotted 
in pursuance of the provisions of an inclosure act, 
they do not become isopyhold unless by express 
enactment. Pachin y. Duncombe^ 5 Week. Rep. 
854. 

lANDLORD AND TENANT.— /ncfo«tr«» and 
Encroachments by tenant, — Where a tenant incloses 
land, whether adjacent to, or distant from, the 
demised premises, and whether the land be part 
of a waste, or belong to the landlord or a third 
person, it is a presumption of fact that the inclosure 
is part of the holding, unless the tenant during the 
term does some act disclaiming his landlord's title. 
KingsweUy. Millard, 11 Exch. 318. 

LANDLORD AND TENAIHT.— Rent— Effect 
of payment by person in possession, — Submitting to a 
distress or paying rent is only 9, prima facie evidence 
of a landlord's title as against a tenant. Therefore, 
where the defendant held under a lease from A. B. 
and C, and A. died intestate abroad, and D. took 
out administration to A., and the defendant paid 
rent to A. in his lifetime, and afterwards to D. till 
her death, and after D's death the plaintiff, her 
exeoutrix, put in two distresses at different times, 
to which the defendant submitted, but it appeared 
that C. was still alive, and the plaintiff had no 
conveyance from him : Held, that the primd facie 
evidence of the plaintifi^s title was rebutted by 
the fact of the existence of a surviving lessor, and 
that the plaintiff could not maintain an action for 
use and occupation against the defendant. Cox\. 
Knight, 18 C. B. 645. 

LANDLORD AND TENANT.— Owr-^i«^ aii(/ 
in-coming tenant — Lease — Custom of Oie country. ^^ 
By the terms of a farm lease for seven years, ex- 
piring at Michaelmas, the tenant agreed to cultivate 
the land according to the custom of the country, 
and ** during the term to consume with stock on the 
farm all the hay, straw, and clover, grown thereon, 
which manure shall be used on the said farm *," and 
the landlord agreed to let the tenant occupy part of 
the homestead until Midsummer-day, after the ex- 
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ptratidn of the term, if necessary^ ^* to end the 
cropping of the * tenant grown on the premises z*^ 
Held, that the lease did not exclude the euAom of 
the country, hy which the tenant, having paid for 
straw on his in-ooming, was entitled to he piud for 
. a^w on his qnitting ; and that an action was nuun- 
tainahle against the succeeding tenant for the Straw 
left by the outgoing tenant on the him at the 
expiration of the term. Muncey ▼. Dsnntf, 26 Law 
Joum. 66, Ex. 

LEGACY. — Administration with tdU annexed— 
Assent of executor, — An assent to a legacy, given by 
an executor who dies ' without proving the will 
becomes operative, on administration being after- 
wards taken out, with the .will annexed. Qiuere^ 
whether an assent to a legacy given by an executor 
while he was acting as administrator would be 
operative. Johnson v. Warwick^ 17 C. B. 616. 

LICENSE. — Revocation of^Free admissiom to 
Theatre — Sttb-Utdng— License — For easements. — A 
license is determined by an assignment . of the 
subject matter in respect of which the privilege is 
to be enjoyed. By a lease not under seal, A. and 
B., trustees on behalf of themselves and the other 
proprietors of a theatre, demised it to C. for three 
years, reserving to themselves and the other pro- 
prietors free liberty of admission to the theatre. 
C, by lease not under seal, let the theatre to the 
plaintiff for two nights, subject to the terms on 
which he held the theatre : Held, that the license 
was determined, and that an action for trespass 
might be maintuned by the plaintiff against the 
defendant, a proprietor who entered the theatre 
during hia tenancy. CoJman v. Foster^ 1 H. and N. 
87. 

Lien. — TVwcr — Innkeqter^s Hen on goods of a third 
party, — ^An innkeeper^s lien extends to goods brought 
to his inn by a guest, though they belong to a third 
party, provided they are such as a person might 
ordinarily travel with. Snead v, IVatldns, 26 Law 
Joum. 67, C. P. 

LIEN. — Livery'Stahle'keq>ers. — A livery-stable- 
keeper has no lien either for the keep of ahorse 
standing at livery, or for money paid by him at the 
request of the owner, for the attendance of a 
veterinary-suigeon upon the horse. Orchard v. 
Bachstraw^ 9 C. B. 698. 

LIMITATIONS, STATUTE OF.— Admission of 
debt and signature to inoperative discharge, — An 
admission of a debt made to a person who, at the 
same time, signed a paper, purporting to be a dis- 
charge of the debt, is not a sufficient acknowledg- 
ment of the debt to prevent the operation of the 
Statute of Limitations, though the discharge was 
inoperative ip itself, and was given upon a consi- 



deration which the debtor &iled to observe. Godte 
V. Goate^ 1 H. and N. 29. 

. MASTER AND SERVANT [vol. 1, p. 452].— 
Responsibility of nuister for iervanVs negligence [vol. 
2, p. 2lJ'-^Righ€ of volunteer injured by negligence of 
servant whom he assists to sue — Right of wrongdoer 
to maihtain action. — Since the cases of Hutchison v. 
Newcastle Railway Co. (6 Exch. Rep. 343), and 
Wiggett V. Fox (11 Exch. Rep. 632 ; 4 Week. Rep. 
254), establishing that a master is not responsible 
for the negligence of servants, productive of injury 
to fellow-servants; and it has been considered as 
a natural result that a volunteer so injured, could 
not have uiy remedy against the master, which is 
confirmed by the following case : — ^While a stranger 
was voluntarily assisting the servants of a railway 
company to move a trunk upon the line of a railway, 
an engine was driven negligently by servants of the 
company who were competent for the duty against 
the truck, and the volunteer was killed: Held, 
that an actron would not lie against the railway 
company, as the rule, that a master is not responsible 
for injury occasioned by the negligence of workmen 
to their ftllows in the common employment, applied. 
A master is not responsible for an injury occasioned 
by the act of his servant in the course of his em- 
ployment where such act of vnrongful only, by 
reason of the servant having notice, and wilfully 
disregarding it, as where he does an act lawful in 
itself, but which is rendered unlawful by his seeing 
a person in the vicinity, at least where the person 
injured is a trespasser. Dee v. The Midland Rail- 
way Company^ 5 Week. Rep. 364. 

MONEY HAD AND RECEIVED.— TciiafK 
pour autre vie— Payment of rent hy mistake — Purchaser 
— Notice — Presumption of payment of charges made 
on premises by deed — Set-off, — Where a tenant jnmr 
autre vie pays rent by mistake after the life has 
dropped, he may recover back the amount in an action 
for money had and received, the action not being 
brought for the purpose of trying the title to the 
land. W. L., being possessed, in 1811, of premises 
for terms expiring at Midsummer, 1864, granted an 
annuity to T., and another to E., for three lives, and 
to secure such annuities, demised the premises to 
T. and E. separately, for forty-three years, if the 
lives should last so long. In 1827, the residue of 
the terms granted to W. L. became vested in the 
plaintiff, subject to the annuities and under-leases to 
T. and E. In 1826, W. L; haying died, his execu- 
tors let T. and E. into fMssession, and they cove- 
nanted by deed to pay off certain arrears of ground 
rent apd other charges, and tuade the same charge- 
able on the premises. The plaintiff, in 1830, 
became tenant to T. and E. of the premises, at a 
rent payable to them in moieties. F. was the sur- 
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yivor of the cestuia que vie ; be died in 1851, and the 
defendants were his executors. From his death, 
till Midsummer, 1854, W. L., as agent for E. and 
the defendants, demanded and received the rents, 
and paid over one moiety to E., and- the other to 
the defendants, deducting payment in respect of 
ground-rent, rates, taxes, insurances, repairs, and 
commission. The plaintiff did not know of T.'s 
death : Held, that he was entitled to recover back 
the amount of rent aiUr T.'s death in an action for 
money had and received ; that the plaintiff must be 
taken to have had notice of the deed of 1825, and 
to be bound by it; that the. sums mentioned in it 
must be taken to have been paid; but that the 
plaintiff must be taken to have sanctioned the con- 
tinued payment of the ground -rent, rates, and taxes,- 
and that a set-off to that amount must be allowed. 
Barber v. Broum, 26 Law Joum. 41, C. P. 

MONEY HAD AND RECEIYEJ). -^Equitable 
action — Money paid /or rent under mistake of facte — 
Set-off, — Money paid for rent under a mistake of 
facts may be {"ecovered back in an action for money 
had and received. In this case the circumstances 
under which defendant may be allowed to set-off 
in an equitable action, groupd-rents, rates, and taxes, 
pud by them in respect of the premises occupied by 
the plaintiff were fully considered. Barber v. 
Brown^ 28 Law 1^ Bep. 318.' 

MORTGAGE.— Depon'^ of goods as security^ wiih 
power of sale — Stamping, — ^A document, stating goods 
to have been deposited as a security for the repay- 
ment of money lent, and containing in default oi 
payment a power of sale, does not require a mortgage 
stamp within the 18 & 14 Vie. c. 97. In re 
Attenbordugh, 11 Exch. 461. 

NEGLIGENCE— CoMwion at .sea— Negligence of 
Plavntijf— Breach of Admiralty regulation — 14r f; 15 
Vic 0. 79, s, 2B—Dtfence under Not Guitty.T-To an 
action by the owner of a collier brig for the loss 
of the brig occadoned by a collision at night with 
a steam- vessel of the defendant's, a plea of Not 
Guilty was pleaded. The jury, on the trial, found, 
first, that there was fault on the part of the collier 
brig in not continuing the light' tequired by the 
Admiralty regulations made under 14 & 15 Vic. c. 
79, s. 26, until the danger was passed; secondly, 
that the steam-vessel was going at too great a speed 
on so dark a night, in which respect there was want 
of caution, but Uiat it was impossible to have avoided 
the accident when the steam-vesdel came within two 
or three of the collier brig*s lengths ; thirdly, that 
the preponderance . of blame was with the steam- 
vessel : Held, that the jury appeared by their finding 
to have come to the conclusion (ask upon the evidence 
tbey were warranted), that the negligence of the 
master of the collier brig in not continuing to show 



the light directly contributed to the accident, and 
that at common law, therefor^, the defendants were 
entitled to the verdtict in the action : Held, also, 
that, there was a good defence to the action under 
section 28 of the 14 & 15 Vic. c. 79, which provides 
that where a collision is occasioned by the non- 
observance of the Admiralty rule with respect to the 
exhibition of lights, the owner of the vessel by 
which, the rule has been infringed shall not be en- 
titled to recover for any damages, unless it appear 
that the circumstances were such as to justify a 
departure from the rule ; and that this defence was 
open to the ' defendants under the plea Not Guilty. 
Dowell V. TJie Steam Navigation Company^ 26 Law 
Joum. 59, Q. B. 

PUBLIC COMPANY [anU, pp. 294, 807],— 
Joint-stock company — Evidence of complete registration 
— Signature of certificate by assistant registrar — 
Annual return and certificate — Statute 7 if S Vic, 
c, 110, M. 14, 15, 19, 80; 8 5- 9 Vic, c, 113, *. 1— 
Effect of plea of nil debet,— The Joint-stock Com- 
panies* Registration Act (7 & 8 Vic. c. 110, s. 15), 
provides for the giving by the registc^r of a certifi- 
cate of complete registration, and makes it admissible 
in evidence without proof of the seal or signature. 
By the 19 th section provision is made for the 
appointment of an assistant registrar, who '^ shall, 
in the absence of the registrar, be competent to do 
all things which tiie registrar is authorised or 
empowered, directed or required, to do as fUlly and 
effectually to all intents and purposes as the registrar 
himself may do :" Held, that a certificate of com- 
plete registration, purporting to be signed by *' G. T., 
deputy registrar," was admissible in evidence 
although it was not shown, either by the document 
itself or by extrinsic evidence, that the registrar 
was absent. By the 14th section of the 7 & 8 Vic. 
c. llO, it is enacted that joint- stock companies 
completely registered shall annually, in the month 
of January, make to the registry office a return of 
the name and business of the company ; and that on 
tiie receipt of such return the registrar of joint-stock 
companies shall give a certificate thereof: Held, 
that such certificate is admissible in evidence under 
tiie Documentary Evidence Act (8 & 9 Vic. c. 113, 
s. 1), without proof of the signature and seal, and 
that it is evidence that the company to which it 
refers is completely registered. It may be inferred, 
as against a party dealing ¥rith a joint-stock company 
as though it were competent to act as an incoqwra- 
tion, that it is completely registered. A pica of nil 
debet by statute improperly pleaded is good after 
verdict. Baker v. Care, 5 Week. Rep. 3i5. 

PUBLIC CO'SIVASY,— Forfeiture of shares in- 
Statute, construction of— '*• Absolntalij forfeit' qualified 
by context — Notice of forfeiture, sercice of—^*' Usual 
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or last place of abode''— ^6 Geo. 4, c, 89, s. 14.— 
The following decision upon the suhjecto of the 
forfeiture of shares in a public company, and the 
service of notice of the forfeiture, deserve attention, 
it being held by the Exchequer Chamber (affirming 
the judgment of the Common Pleas), that where by 
the Company^s Act, on neglect to pay, after an 
appointed time, the shares were to be absolutely 
forfeited; but it was added that no advantage 
should be taken thereof, until after thirty days* 
notice of the forfeiture. Although the former part 
of the enactment provided that the proprietor 
neglecting to pay for three months should absolutely 
forfeit, such forfeiture is inchoate only; that the 
latter branch of the enactment qualifies the former ; 
and that there can be no absolute forfeiture until 
after the thirty days' notice and declaration of 
forfeiture as provided, within which time the pro- 
prietor is entitled, on tendering the amount of calls 
due ^vith interest, to claim the shares. Also (affir- 
ming the decision of the Common Pleas), that the 
service of the forfeiture was not sufficient, the 14th 
section of the act requiring the notice to be left at 
the shareholder's usual or last place of abode ; " and 
that, although notwithstanding the plaintiff never 
slept at the place at which the notice was to have 
been served, that place might, under the circum- 
stances, be regarded as his usual or last place of 
abode ; but further, tliat there was no service there, 
as the notice was not left at the above place, but at 
another place indicated on a board stuck up on the 
premises, by a person not having authority to do so : 
Sembk^ that if the notice had been affixed to or put 
under the door as the place of abode, the service 
would have been good. Cockerill v. Van DiemerCs 
Land Co., 6 Week. Rep. 312. 

RAILWAY AND CANAL TRAFFIC ACT 
{ante. p. 304], — Contract to carry coals at less rate 
than with otJiers — ^^ Undue preference.^' — ^Thc defen- 
dants, a railway company, entered into an agreement 
with P. to convey his inland-borne coals over their 
line at certain rates to various places. The plain- 
tiff", a coal merchant, bringing sea-borne coals to a 
point on defendants' line, sent such coals over defen- 
dants' railway to various places, but was charged a 
much larger sum per ten, per mile, in proportion to 
the distance such coal was carried than was charged 
to P. ; the manifest object of this differential charge 
being, to enable railway-borne to compete with sea- 
borne coals: Held, that the defendants, by their 
agreement with P., gave him an undue preference 
and advantage over the plaintiff within the meaning 
of 17 & 18 Vic. c. 31, s. 2, and, therefore^ an injunc- 
tion should issue restraining the defendants from 
gi^nng P. such preference, and enjoining them to 
carry coals for the plaintiff and P. ou equal terms. 



having due regard to the circumstances, if any, which 
rendered the costs in carrying for the one party less 
than that of carr3dng for the other : Held, also, 
that as the scale of charges hitherto imposed on the 
plaintiff had been disadvantageous to him, the de- 
fendants must pay the costs of the application and 
^the rule, Ransome v. Eastern Counties Railway 
'company, 28 Law Tim. Rep. 339. 

SHIPPING.— 17 a- 18 Vtc. c. 104, s. 603— 
Liability of shipowner — Description of goods shipped 
in bill of lading — Declaration of the ** true nature and 
value,"-:'A bill of lading describing the goods as 
'^ one box containing about 248 ounces of gold dust," 
islnpt a declaration of the " true nature and value 
of such articles," within the Merchant Shipping Act, 
1854 (17 & 18 Vic. c. 104', s. 503), so as to render 
the shipowner liable in the event of the loss of the 
gold by reason of any robbery, making away with, 
or secreting thereof without his actual fault or 
privity. Williams v. The African Steam Ship Com- 
pany, 26 Law Joum. 69, Ex. 

SUJFFl^G.—Passejtgers' Act, 1855 (15 j- 16 Vic. 
c, 44) [vol. 2, p. 54] — Contract to ft up emigrant 
ship. — The following case may be serviceable to any 
solicitor having to draw a contract for the fitting up 
of an emigrant ship. The pluntiffs contracted with 
the defendants to fit up the between decks of the 
ship C. for the sum of 15s. per statute adult, to the 
satisfaction of the Emigration Commissioners. By 
ss. 12 & 18 of the 15 & 16 Vic. c. 44, each adult is 
entitled to a certain space between decks, and each 
berth must be of certain specified dimensions. The. 
plaintifiTs, by the order of the commissioners, put up 
more berths than were allowed by tl^e statute, and 
afterwards pulled down and altered some of them. 
The plaintiff, also, by order of the commissioners, put 
up water-closets, deck lights, and schoolmaster's 
cabin, &c., &c. The number of statute adults 
ultimately provided for was 261 ; and the defendants 
had, by payments previous to the action and payment 
into court, paid the full amount of 15s. per head due 
for that number: Held, that the defendants were 
only liable to pay for the number of statute adults 
provided for in the ship when she went to sea, and 
that if the plaintiffs had done any work beyond what 
was necessary for such adults, it was ultra the 
contract, and that the plaintiffs could not recover 
from the defendants more than the 15s. per statute 
adult already paid. Dobson v. Hudson, 5 Week. Rep* 
308. 

SPORTING. — Killing game— Incidents of tenure 
which give the right of— The right of sporting on 
any land where there is no grant of free-warren is a 
right primarily incident to the ownership and 
possession of the soil. Lonsdale v. Rigg, 5 Week. 
Rep. 365. 
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COMMON. LAW FRACTIGB. 

ARBITRATION, COMPULSORY.— Oarter- 
party — ArbilraHon clause — Cross. demand^^Staying 
action — Common Law Procedure Act^ 1851, s. 11 — 
[YoI. 1, p. 167]. — ^A charter-party contained adauae, 
that should any difibrence of opinion arise between 
the parties to this contract, either in priiidple or 
detail, the same shall be referred to arbitration. 
The chuterer claimed damages for the unseawor- 
thiness of the ship, and the shipowner refusing 
to refer that claim to arbitration, commenced an 
action for Iveach of the charter-party. Afterwards 
the shipowner brought an action for the agreed 
freight, and by proceeding under stat. 12 & 13 Yic. 
c. 106, ss. 79, 80, made the charterer a bankrupt : 
Held (by Lord Campbell, C. J. Coleridge, and Erie, 
J. J.), that these were cross demands which it was 
intended should be referred ; and' that the action 
for freight though the charterer admitted his liability 
to it, waff im action in respect of the matters agreed 
to be referred within sect 11 of the Common Law 
Procedure Act 1864 (17 & 18 Vic. c. 126) ; and 
therefore, upon the application of the charterer, the 
eourt stayed that action (Wightman, J., doubting). 
EusseU ▼. Peliegrimy $ Jur. N. S. p. 182. 

COSTS.— BaiOrupt Law Consolidation Act, s. 86 
— Affidavit of debt — Reasonable and probable cause — 
Co^ [See ante, p. 806].— By the 86th section of 
the Bankrupt Law Consolidation Act (the 12 & 18 
Yic. e. 106), it is enacted, that if a plaintiff who 
shall haTe filed an affidavit of debt in order to make 
the defendant baakrupt, shall not recover the fuH 
amount of the sum for which he shall have filed the 
affidavit, the defendant shall be entitled to his costs, 
provided it shall be made to appear to the court 
that the said plaintiff had not any reasonable or 
probable cause for making the affidavit of debt for 
such an amount. An action was commenced on the 
22nd January, 1866, and on the 2ith the plaintiff 
made an affidavit of debt in the Court of Bankruptcy 
to the amount of £4,263 10s. 8d. which was made 
Up of several Iteofis, including £1,291 Ids. 4d. for 
sidary from the Ist October, 1846, to the Ist May, 
18491. At the trial a verdict wa^ taken for the 
plaintiff subject to a reference ; an award was madd 
in fiivour of plaintiff for £3,176 28. 2d., including a 
8]am of £203 19s. 8d., stated by the phuntiff to be 
accepted as a compromise in respect of the claim of 
£1,291 13s. 4d., and by defendant as the price of 
peace between them. It iq>peared by the particulars 
of demand, that £1,000, part of the £1,291 18s .4d., 
was barred by the Statote of Limitations: Held, 
that the plaintiff had not reasonable and probable 
qpxue for making the affidavit of debt for such an 
amount, and that the defendant was entitled to his 
costo. Hiil V. MerreUy 28 Law Tun. Rep. 324. 



NoTB.— In another case Stephens v. Bnsaell 
(28 Law Tim, Bep. 324), the court held that a 
defendant was not entitled to eo^ though the cause 
being referred, the arbitrator made an awardin the 
defendants fovour, but then there was no verdict, 
which it is said that the LegiaUture clearly con- 
templated: *'a recovery by verdict whereupon 
judgment should be aftenvards entered." 

EQUITABLE FLEAS.— Zo» Aroii^JI pUdndjfi 
negligence — Equitable set-off—Common Law Procedwre 
Act, 1854 — Must be natural connection between claim 
and cross-claim, — ^The Common Law Procedure 
Act, 1854, s. 83, enables a defendant to plead facts 
entitling him to relief on equitable grounds in cases 
only where the facts would entitle him to a per- 
petual and unconditional ii\junction in equity against 
the judgment in the action. To an action for money 
payaUe for freight and porterage for the conveyance 
of goods, the defendant pleaded as to £47 Os. 6d. 
an equitid)le plea ; that plaintiff was a bargeman, and 
was employed by defendant in that capacity ; that 
plaintiff's claim was for work done for defendant 
as such baigemaD ; that in the course of such work 
plaintiff agreed to cany and convey on a certain 
river a large quantity of coal of defendant's in 
the barges of the plaintiff; and that the said coal 
was utterly lost on the said voyage by and through 
the negligence, unskilfhlness, de&ult, &c, wad im- 
proper conduct of plaintiff; and that the cost price 
of the coal so lost was £47 Os. 6d. ; and defendant 
claiqaed equitably to set the said sum ofl^ and said 
that the said sums were equal in amount: Held, 
that there was no natural connection between the 
churn and cross-claim, and that the plea was there- 
fore bad on demurrer. Thomson v. Sail, 28 Law 
Tim. Rep. 325. 

EQUtTABLE. DEFENCE [aiite, pp. 129,264]. 
— PleeuUng — Equitable plea — Set-off of damages,-^ 
The following is another instance of courts of law 
not allowing an eqititable plea as a defence. By the 
common law it is necessary that cross claims, tobe 
the subject of set-off, should be liquidated, and there 
is no equity that a defendant should be allowed to 
set-off the cost price of goods lost by the plaintiff. 
There may, indeed, be such a natural equity, but it 
is an error to suppose that a court of « equity acts 
according to no rules save some vi^e justice 
applicable to the particular case. Court* of equity 
are guided by defined rules and recorded precedents. 
As we have before seen, courts of law entertain 
equitable defences only where, upon the matter of 
the plea, a court of equity would grant a perpetual 
injunction. But a eourt <^ equity will not interfere, 
because the defendant in an action at law has a 
claim for damages against the plaintiff. These 
remarks will explain the following decision:— For an 
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action to recover the balance of an account for the 
porterage of goods, the defendant, on equitable 
grounds, claimed to set-off against the plaintiff's 
demand the cost price of goods lost by the negligence 
of the plaintiff during the currency of the account: 
Held, that it afforded no defence. Stinuon y. HaU^ 
6 Week. Rep. 367. 

GARNISHMENT [voL 1, p. UO],— Attorney's 
Hen for costs [voL 2, pp. 50, 211]— AUachment 
against a garnishee — Common Law Procedure Act^ 
1854 (17 a- 18 Vic. c. 125, «. 61, 62).— The lien 
which an attorney is said to hare on a judgment 
(which is perhaps an incorrect expression) is merely 
a claim to the interference of the court to have 
that judgment held as a security for his debt (Per 
Parke, B., in Baker ▼. St. Quintin, 12 M. & W. 
441). Lord Cottenham, in his judgment in Bozon t. 
Bolland (4 My; & Cr. 354), explains the nature of 
a solicitor's lien for costs. It has been decided by 
the Court of Exchequer, that the attachment of a 
judgment debt imder the garnishee clauses of the 
Common Law Procedure Act, 1854, overrides an 
attorney's lien on, or control over, the judgment in 
respect of general costs due . to him from the 
garnishee. Hough y. Edwards^ 2G Law Joum. 54, 
Ex. 

GARNISHMENT [vol. 2, pp. 8, 53, 56, 877, 
AOS^.-^AUackment of deht—VI g- 18 Vic, c. 125, s, 
61 — Debt of wife — Creditor of husband — Annuity to 
wife — Judgment againsthusbandalone. — Under section 
61, of the Common Law Procedure Act, 1854 [vol. 
p. 160], a judgment creditor cannot attach a debt 
due to the wife of the judgment debtor under some 
specialty given to her dum sola. And thus an order 
to attach an annuity so granted to the wife of a 
judgment debtor was refused, the judgment being 
against the husband alone, and not against him 
and his wife. Dingley v. Robinson^ 26 Law Joum. 
55, Ex. 

INTERROGATORIES [vol. 1, pp. 381, 436; 
vol. 2, pp. 224, 377, 378].— 17 5* 18 Vtc, c. 125, 
s. 51 — Interrogatories to plaintiff— Stay of proceedings 
— Appeal against disallowance of interrogatories. — 
A summons to deliver interrogatories to a plaintiff 
under the 17 & 18 Vic. c. 125, s. 51, was heard in 
Michaelmas Vacation, when, the judge having dis- 
allowed some, the defendant's counsel, on the last 
day of Hilary Term, moved for a rule to allow them. 
The court, in order to prevent the plaintiff being 
thrown over the Spring Assize^, made it part of 
the rule that it should not operate as a stay of pro- 
ceedings. Zartji V. llwritton, 3 Jur. N. S. p. 92. 

MOTIONS. — Junior bar on the last day of term — 
Precedence. — ^I'he rule of practice that on fhc last day 
of term the counsel in the outer row of the bar 
s^all be called on to move first, was established for 



the benefit of the junior bar, and mAst not be 
evaded by senior counsel taking their stations there. 
Sharp V. Sharpwood^ 3 Jur. N. S. p. 92. 

PUBLIC COMPANY [ante, pp. 50, 218, 228].— 
Joint-Stock Company — Execution against sharehohler 
— Winding up — Notice — Jurisdiction of Judge at 
chambers--7 j- 8 Fie. c. 110, «. 68—1 j- 2 Vic. c. 
45, s. 1 — Execution of deed — Partners, — As applica- 
tions for execution against the members of joint- 
stock companies are now so firequent, the fi)llowiug 
case is one of some utility to the practitioner. 
L^pon application for leave to issue execution under 
statute 7 & 8 Vic. c. 110, s. 68, against two partners 
as shareholders in a company, against which a judg- 
ment had been obtained in the Court of Queen^s 
Bench, the affidavit stated that one partner, in the 
presence of the other, executed the deed of settle- 
ment of the company for himself and partner : Held, 
sufficient prima facie evidence of execution by the 
other. Notice of application was, that application 
would be made to a judge at chambers ; and applica- 
tion was made accordingly to a baron of the Exche- 
quer, the judge at chambers in the long vacation. 
The judge at chambers referred the matter to the 
court. An order for winding up the company had 
been made, and the winding up was proceeding 
bond fde, and according to the ordinary practice of 
Chancery, but the time for appointment of the 
official manager had not arrived : Held, first, that 
fresh notice of application was not necessary; 
secondly, that the Baron of the Exchequer at 
chambers had jurisdiction to make the order by 
sec. 1 of statute 1 & 2 Vic. c. 45 ; thirdly, that it 
not being shown that satisfaction of the judgment 
would be obtained speedily under tht Joint-stock 
Companies* Winding-up Act, 1848, the Court of 
Queen's Bench would not, in its discretion, decline 
to make an order for execution against individual 
shareholders under section 68 of statute 7 & 8 Vic. 
c. 110. Palmer v. The Justice Insurance Society^ 3 
Jur. N. S. 44. 

PUBLIC COMPANY [ante, p. 223].— VoiiiN 
Stock Bank — Liability of shareholder — Fraud of 
other shareJiolders — Disclaimer. — "\Vhere judgment 
has been recovered against a joint-stock banking 
company established under 7 & 8 Vic. c. 113, and 
execution cannot be had against the effects of the 
company, it is no answer to an application for execu- 
tion against a shareholder, that he was induced to. 
take shares through the fraud of other shareholders, 
and that he disclaimed being a shareholder on the 
bank stopping payment, when for the first time he 
discovered the fraud. Henderson ▼. Goddard^ 5 
Week. Rep. 286. 
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OOUNTT COURTS. 

COSTS [ante^ p. 26T].— Affidavit in iupport of 
wggestion to deprive plaintiff of costs — Hearsay — 
Inference from facts — City of London Court. — In- 
support of a rule to enter a suggestion in order to 
deprive the plaintiff of costs in an action on a bill, 
for £20, the affidavit of A. stated that the cause of 
action arose in a material point within the jurisdic- 
tion of the City Small Debts Extension Act ; that 
at the trial, B. was called as a witness, and stated 
that he indorsed the bill to the plaintiff within that 
jurisdiction, and that C, being also called, stated 
facts confirming B.*s statement. The affidavit of 
B. and C, in opposition to the rule, positively 
stated that the bill was indorsed to the plaintiff out 
of the jurisdiction of the City Court : Held, that 
the affidavit of A. in support of the rule stated 
hearsay evidence in opposition to the positive oath 
of B. and C, and was insufficient, and that the rule 
must be discharged. Lee v. Sandell, 5 Week. Biep* 
270. 

COSTS lante, p. 267].— 19 j- 20 Vic. c. 100, s. 
SO — Judgment by default — Concurrent jurisdiction — 
Costs must be given.— By 16. & 16 Vic. c. 64, s. 4, 
in any action in which the plaintiff shall not be 
entitled to recover his costs by reason of the pro- 
visions of the 11th section of the 13 & 14 Vie. c. 
61, if the plaintiff shall make it appear to the 
satisfaction of the court or a judge upon summons 
that the action was brought for a cause in which 
concurrent jurisdiction is given to the superior 
courts by the 9 & 10 Vic. c. 95, &c., " the court 
or judge shaU direct, that the plaintiff shall recover 
his costo," &c. Then the 19 & 20 Vic. e. 108, s. 80, 
enacts that ^^ where an action of contract is brought 
in one of her M^jesty^s superior courts of record 
to recover a sum not exceeding £20, and the defen- 
dant in the action suffers judgment by de&ult, 
the plaintiff shall recover no costs, unless, upon 
an application to such court, or to a judge of one 
of the superior courts, such court or judge shall 
otherwise direct." The 19 & 20 Vic. c. 108, s. 80, 
puts judgment by default on the same footing as 
judgment after verdict was put by the former 
County Courts AcU; and, consequently, when a 
defendant suffers judgment by default in an action 
of contract, in a case where the superior courts have 
concurrent jurisdiction with the county courts, the 
court or judge is bound to give the plaintiff his 
costs. Heard v. Edey^ 8 Jur. N. S. 71. 

FRIENDLY SOCIETIES [vol. 2, pp. 62, 63, 
136, 139, 167, 269, '^(^'].—Frohxbition'-Jurisdiction 
of county courts as to friendly societies under section 
44 o/ 18 fi- 19 Vic. c. 63.— The county courts have 
no jurisdiction to decide a dispute between members 



and officers of uncertified firiendly societies, under 
section 44 of the sUtute 18 & 19 Vic. c. 63, unless 
a copy of the rules of the society has been deposited 
with the registrar at the time when the matter of 
dispute arose. It is not enough that the rules 
have been deposited before the plaint is entered 
Smith V. Pryse, or Pryor^ 28 Law Tim. Bep. 286: 
6 Week. Rep. 294. 

JURISDICTION.— Exceeding — 'Prohibition — 
Non-suit and costs where no jurisdiction. — ^By the 
9 & 10 Vie. c. 96, s. 79, "if the plaintiff shall not 
make proof of his demand to the satisfaction of the 
coiirt, it shall be lawful for the judge to non-suit the 
plaintiff, or to give judgment for the defendant, and 
in either case, where the defendant shall appear, 
and shall not admit the demand, to award to the 
defendant, by way of costs and satisfaction for his 
trouble of attendance, such sum as the judge in his 
discretion shall think fit ; and such sum shall be 
recoverable firom the plaintiff by such ways and 
means as any debt or damage ordered to be paid 
by the same court can be recovered. The 79th 
section merely authorises the court to declare its 
incompetency, and direct that the suit aball abate, 
and does not give the judge power to nonsuit and 
award costs when the caseis out of hisjurisdictioii. 
The 88th section, by which all costs of any tfction or 
proceeding in the court, not otherwise provided for, 
is to be paid by, or apportioned between, the parties 
as the judge shall direct, only refers to cases witlun 
the jurisdiction of the county courts to hear and 
determine. Where the plaintiff brought an action 
in the county court to recover £4 168. for damages, 
and £1 7s. 7d. for costs, and the defendant set up a 
title to land, and the judge thereupon directed a 
nonsuit and awarded costs to the defendant, the 
court granted a prohibition, on the ground that the 
county court judge had no power to award costs. 
Lawfordy. Partridge, 28 Law Tim. Rep. 272. 

JURISDICTI0N.-9 j- 10 Vic. c. 96, s. 60- 
Place where cause of action arises — Delivery to carrier 
[anU, pp. 229, 267].— The following case is one of 
some importance on the point of the whole cause of 
action not arising within the jurisdiction c^the county 
court, where there has been an order for goods 
which have been forwarded by the plaintiff to the 
defendant through a carrier. The question turns 
on this : whether the carrier is the plaintiff*s agent 
or that of the defendant; the fact of the seller 
naming the carrier is not conclusive proof that he 
is his agent, unless the goods were selected by the 
seller so as to make an acceptance of them by him. 
A defendant residing in London, wrote to the plain- 
tiff, residixig at Gloucester, an order for plants from 
a price list issued by the plaintiff, by which he 
undertook to pay the carriage of all Kooda ordered 
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from him above a certain amount. The defendant 
ordered goods above that amount, and desired that 
they should be sent by Goode, the carrier. The 
plaintiff sent the goods as desired, and brought an 
action in the 'County Court of Gloucester, to recover 
the balance due to him in respect of them : Held, 
that the delivery to the carrier was not a delivery 
to the defendant, and that the whole cause of action 
did not arise within the County Court of Gloucester. 
Wheeler v. Pearson, 28 Law Tim. Rep. 255. 

TITLE TO LAND.— Nonsuit — Cotf*— 9 j* 10 
Vic. c. 95, M. 58, 79, 88, dl^Debt and costs above 
X5. — ^Where at the trial of a suit in the county 
court, it appears that the title to land is in question, 
the court has no power to nonsuit the plaintiff, or 
award to the defendant his costs. Qtuere, whether 
the expense of employing a barrister or attorney 
can be allowed 'where the debt or damage claimed 
is under £5, but together with the costs claimed, it 
is above that amount (see 9 & 10 Vic. c. 95, s. 91). 
Lawford v. Partridge, 5 Week. Rep. 295. 

CRIMINAL. 

EVIDENCE.— Z)sfriif declaration, admissibiUty of 
— Impending death [vol. 1, p. 172], — In order to 
render a declaration by a deceased person admissible 
in evidence as a dying declaration, it is necessary the 
person should be under apprehension of death; but 
there is no case to show that such apprehension of 
death must be of death within a particular time. 
Upon an indictment for manslaughter it was proved 
that on the 23rd October the deceased, then being 
in such a state from injuries received that it was 
impossible for him to recover, and who died eleven 
days afterwards, made a declaration concluding, " I 
have made this statement, believing I shall not 
recover.** On the same day, shortly before making 
the declaration, he said to G., ^^ I have seen 'b^, 
Booker, the surgeon, and he has tgiven me some 
little hope that I am better ; but I do not myself 
think I shall ultimately recover.** G. proved diat 
on the same occasion, before he left the room, 
deceased said he could not recover: Held, that 
there was evidence to show that the declaration of 
the deceased was made under the impression of 
impending death, and that such declaration was 
properly admitted as a dying declaration. Reg. v. 
Reany, 5 Week. Rep. 252. 

EVIDENCE. — Stealing — Recent possession so in- 
sufficiently accounted for by prisoner as to render it 
unnecessary for prosecution to negative his statement. — 
We give the following case, as it may be useful to 
some of our readers, particularly those who are 
called upon to answer the Examination Questions, 
though we may observe that C. B. Pollock in 
reported to have said that if the trial had taken 



place before him, he should have been sorry that a 
prisoner should be convicted on such evidence ; and 
yet his lordship upheld the conviction. Upon an 
indictment for stealing and receiving, the following 
facts were proved : — ^The prosecutor*s house was 
broken open on November 2, when the articles in 
question were stolen. On the night of November 4, 
8. bought them from the prisoner, who sold them 
openly at a public-house, in a room where there 
were about thirty persons. On the 5th, Upon the 
wife of S. going to pawn them, the goods were 
stopped, and upon the information of 6. and his wife 
the prisoner was apprehended. The prisoner told 
the nonstable who charged him that C. and D. 
brought the goods to his house,' and that the woman 
who kept it would say so, and that being on the spree 
he sold them and spent the* money. C. and D. were 
thereupon apprehended. C. was subsequently con- 
victed for stealing articljes stolen firom the prosecutor's 
house at the same time with the articles in question* 
but D. was dischai^ed. The constable made in- 
quiries *of the woman who kept the prisoner*s house 
as to the truth of his statement ; but no evidence of 
what transpired was received. Neither C, D., nor 
the woman, though real persons known to the 
constable, were called for the prosecution to con- 
tradict the prisoner's statement if false. The pri- 
soner having been convicted upon the above facts of 
stealing : Held, that the evidence was sufficient to 
support the conviction. Reg. v. Witson, 5 Week. 
Rep. 251. 

GAMING. — Card'sharping in a steam-boat [ante, 
p. 245] — Conviction, efficiency of, if it follows words 
of statute — Office of gaming under 5 Geo. 4, <?. 83, 
s. 4. — A conviction is sufficient if it 'describes the 
offence in the words of the statute creating it, and a 
conviction under 5 Geo. 4, c. 83, s. 4, was therefore 
held good, which stated that the defendant *^did 
play in a certain highway (to wit), the river Thames, 
widi certain instruments of gaming (to wit), cards, at 
a certain game of chance^-^^parte Grant, 5 Week. 
Rep. 289 ; ante, p. 245. 

HIGHWAY [vol. 2, pp. 13, 270, 305, 306].— 
Evidence of dedication — Certiorari — Raising other 
points thdn tJiose reserved by sessions — 5 jr 6 Wm, 4, 
c. 50, ss. 23, 108.— The 23rd section of the 5 & 6 
Wm. 4, c. 50 (the General Highway Act) supposes 
the case of a private individual, body politic, or 
corporate, making a road and seeking to tiun it 
into a public highway, and it imposes certain 
restrictions by which no road made at the expense 
of any private individual, politic or corporate, shall 
be taken to be a highway which the inhabitants of 
any parish shall be compellable to repair, unless 
the private individual, body politic or corporate, 
proposing to dedicate such 'highways to Uic use 



328 



THE LAW CHRONICLE. 



[April 1, 1857. 



of the public, shall give three months^ notice in 
writing to the surveyor. This enactment has been 
holden not to apply to a road made by certain 
trustees under an act of Parliament. By s. 107 of 
the General Highway Act (5 & 6 Wm. 4, c. 50) 
the right of removal by certiorari of any order (nt 
proceeding under the act is taken away. The 
immediately following section provides, that in any 
case of appeal the quarter sessions may state the 
facts specially for the determination of the Court of 
Queen^s Bench thereon, in which case it shall be 
lawful to remove the proceedings by writ of cer- 
tiorari. On these provisions oi the Highway Act, 
the following ease has been reported: — ^In 1827, 
under a local act, enabling commissionera to mak^ 
and maintain a public highway from A. to C, the 
road was made for part of the way only from A. 
to B., beyond which there was no public road. 
The local act expired in 1844, but after that time 
the public continued to use the road made as before ; 
and although the road waa allowed in a great 
degree to &11 into disrepair, rates were made at 
various times on the parish for the repair o( it : 
Held, that there was evidence from which the 
sessions might infer, that ailer the expiration of 
the local act the road became a highway, repairable 
by the parish, and that the case was not one within 
5 & 6 Wm. 4, c. 50, s. 23, requiring certain for- 
malities on the part of a person dedicating a road to 
the use of the public, in order to turn it into a 
highway repairable by the parish. Where an order 
ti sessions and the proceedings connected with it 
have been brought up on -certiorari under 5 & 6 
Wm. 4, c. 50, 8. 108, to enable the sessions to 
obtain the opinion of the court on a particular point, 
the court will entertain that point only, and will 
not quash the order of sessions on another ground, 
even although it shows the order to be bad on the 
face of it. Reg, v. Thomas, 6 Week. Rep. 321. 

INDICTM^EWr,— Removing [vol. 1, p. 443 ; vol. 
2, p. 411] — Certiorari at instance of one of two de- 
fondants — Costs of prosecution in event of either being 
convicted— U fr 17 Vic, c. 30, s. 5.— The 16 & 17 
Yic. c. 30, enacts that where a certiorari to remove 
an indictment to the Queeu^s Bench is awarded at 
the instance 6T a defendant or defendants, the 
recognisance is to contain (inter alia) a provision 
that the defendant or defendants, in case he or they 
shall be convicted, shall pay to the prosecutor his 
costs incurred subsequenUy to the removal of such 
indictment. It has been decided that in granting a 
certiorari at the instance of one of two defendants to 
remove an indictment into the Queen's Bench, a 
judge is not limited by the above provision of the 
statute to making the condition of the recognisances 
as to costs such, that the removing defendant shall 



be liable for these in the event only of himself 
being convicted, but the judge may require that 
he shall be so liable in the event oi either defendant 
being convicted. Reg. v. Jewell, 5 Week. Rep. 202. 

JUSTICES OF THE PEACE.— 3/a^lrate de- 
clining to adjudicate at request of one party — Rule 
under 11 g- 12 Vic, c, 44, s. 5.— By s. 5 of the 11 
& 12 Vic. c. 44, if a justice refuse to do an act, the 
Court of Queen's Bench may (Nrder him to do it, 
and then no action can be brought against him for 
doing the act (2 Chron. p. 805). The Court of 
Queen's Bench will not entertain a rule under 
11 & 12 Vie. c. 44, s. 5, calling on a magistrate to 
adji icate, where, at the suggestion of the party 
asking for the rule, but against the wish of the other 
party, the magistrate has declined to adjudicate 
with the view of obtaining the opinion of a superior 
court on the question before him. Reg, ▼. Paynter^ 
5 Week. Rep. 267 ; 28 Law Tim. Rep, 303. 

LARCENY.— J5y servant— EmbezzUmeHt-T Ed- 
rfwce— 14 ^ 15 Vic, c. 100, s. 13.— It is provided 
by the 14 & 15 Yic. c. 100, s. 13, '' And if upon the 
trial of any person indicted for larceny it shall be 
proved that he took the property in question in any 
such manner as to amount in law to embezzlement, 
he shall not by reason thereof be entitled to be 
acquitted, but the jury shall be at liberty to return 
as their verdict that such person is not guilty of 
larceny, butisguiltyof embezzlement, and thereupon, 
&c." Where, upon an indictment against a defendant 
as servant for stealing, there was no count for 
embezalement, but there was evidence of embezzle- 
ment but not of stealing, and the jury found a general 
verdict of guilty, the court quuhed the conviction. 
Reg, V. Garbutt, 5 Week. Rep. 294. 

LUNATIC PAUPER.— /rremwaftOil^— Pans* 
of settlement^— Expenses of mainti^nance in asylum, — 
The 16 & 17 Vic. c 97, s. 102, enacU that, "pro- 
vided that the miuntenance expenses of a pauper 
lunatic removed to an asylum under this Act, and 
who would, at the time of his being conyeyed to 
such asylum, have been exempt from removal to 
the parish of his settlement, by reason of the 9 & 10 
Yic. c. 66, shall be paid by the union where the 
pauper shall have acquired such exemption, and no 
order shall be made upon the parish of settlement." 
By section 95, the pauper is made chargeable to the 
parish from which he or she is sent, until otherwise 
adjudged ; and by section 97, two justices may inquire 
into and adjudge the settlement of a lunatic, and 
order payment of maintenance, &c., accordingly. 
A married woman who had acquired a status of irre- 
movability in parish A., while on a visit in parish 
W., became a lunatic, and was sent by parish W. 
to the county asylum ; while there, her husband 
died. Parish B. was the parish of her settlement: 
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Held, that the parish W. might obtain, and that 
two justices, by the 16 & 17 Vic. c. 97, s. 102, 
had power to make an ord^. on the parish of irre* 
moyabilitj fi>r the Idnatic^s expenses while in the 
asylum. E^g. v. Leeds, 28 Law Tim. Rep. 265. . 

NUISANCE.— iZcmoca/ Act, 1865, ». 14 [vol. 2, 
pp. 84, 116, 2l7'\^Re/u8al of local board to enter 
and cleanse drain at cost of party on whom justices 
have made cm order— ^Mandamus. — Under section 14, 
of the Nuisances Removal Act; 1855 [vol. 2, pp. 84, 
85], it is discretionary in a local board of health to 
enter and remove a nuisance at the costs of a par^ 
neglecting to obey an order of jnsticies directing 
him to remove the nuisance, and. a mandamus, 
therefore, wfll not be granted to compel the local 
board to do so. Exports Bassett, 5 Week. Rep. 
290. . 

^ PAUPER LUNATIC [ ante, p* 281].— CAar^'n^ 
common fund toith maintenance — 16 j- 17 Vic. c. 97, 
s. 102 — Erroneous admission of—LiabUiiy by guardian 
—7 5-8 Vic. c. , 101, s. 56.— We only partially 
notic^ the following case {antt, p. 231), and our 
rteaders will be pleased to make a note of the actual 
decision. The Acts were these:— Before the- 
passing of the 9 & 10 Vic. c. 66, a pauper who had 
rerided in A. for upwards of five years, under such 
circumstances as to give the status of irremovability 
subsequently created, was taken to the workhouse 
of the union. When there, the expense of his 
relief was charged to M., another parish in the 
same union, by the consent of the guardian of M. 
under the erroneous belief that he was settled in 
M. In 1847, after the passing of the 7 & 8 Vic. c. 
101, he was removed, under an order signed by a 
justice to a lunatic asylum, where he remained, at 
the charge of M. . until 1854, when the charge was 
transferred to the common funds of the union, and 
again transferred to M. No order- acyudicating 
the settlement in M., or elsewhere, was ever 
obtained. The auditor charged the expense of the 
lunatic as an irremovable pauper, under the 16 & . 17 
Vic. c. 97, 8. 102, to the common fund of the union : 
Held, that this decision was correct, notwith- 
standing tlie payment of the maintisnance by M., 
and notwithstanding the 7 & 8 Vic. c. 101, s. 56, 
which enacts that for the purpose of relief, settle- 
ment and removal, the workhouse of any union is 
to bti considered as situate in the parish to which 
each poor person therein is chargeable. The Queen 
V. Tlie Guardians of tlie poor of the West Ward Union, 
26 Law J'oum. M. C. 29 ; 28 Law Tim. Rep. 122; 
5 Week. Rep. 87 ; ante, p. 231. 

POOR. — Settlement by payment of rates [vol. 1, pp. 
269, 346, 347]— i2afo*ii<7 of occupier of small tenement, 
under the Reform Act, for the purpose of qualification 
as an elector, — Under the 3 of W. and M. c. 11, r. 6, 



a settlement may be gained by being charged to and 
paying the public taxes and levies of the parish, &a 
(9ee vol. i, p. 269 ; 3 Steph. Com. 160, 3rd edit). 
A local act required that the owners of small tene- 
ments under the value of £30 should be rated to the 
relief of the poor instead of the occupiers ; but after 
the passmg of the Reform Act, an occupier of sdeh a 
tenement claimed to be rated, pursuant to section 40, 
for the purpose of qualifying himself as an elector ; 
and for that purpose his name was inserted in the 
rate, as well as that of the owner ; and he paid the 
rate : Held, that he was *'. charged*' with the rate so 
as to acquire a setdeinent under the stat 8 THll. 
and M. e. 11, a. 6. Reg. v. The Inhdbitant$ of St. 
Giles-in-ihe'Fields, 28 Law Tim: Rep. ^0 ; 5 Week. 
Rep. 256. 

POOR-RATE [vol. 1, pp.62, 96, 847].— il/yeaZ 
against^ a poor-rate -^ Practice at sessions — Entering 
and respiting [vol. 2, p. 67]. — ^Where an appeal 
against a poor-rate is brought on at the first 
sessions, and it appears that there has been a defec- 
tive service of the notice of iqppeal, the siessions 
are bound to enter and respite the appeal to the 
next sessions. Reg. v. The Justices of Herrfordshire, 
28 Law Tim. Rep. 286. 

POQR-RATE [vol. 1, pp. 62, 96, Wq.'-Appeal 
against-^Repayment of overcharge^-Order of sessions 
unnecessary where parish wUUng to repay. — By the 
41 &eo. 8, e. 23, s. 8, where an appellant shall be 
determined io have overpaid any accounts, the said 
court of quarter sessions flhall oider every sneh sum 
of money to be repaid and tetumeif by the said 
churchwardens and overseers of the poor to the 
person having paid the s^me, together with all 
reasonable costs, charges, and expenses,** &c. Where 
an appeal against a poor-rate is decided in Ikvour of 
the appellant, it is not necessary to obtain an order 
under the above act, for the repayment of such 
amount as may have been overpaid, where the 
overseers are willing to repay the amount ; and an 
auditor cannot, therefore, object under such cirenm- 
stances, to the repayment by the overseers without 
such an order. Reg. vl Parker, 5 Week. Rep. fl84» 

PUBLIC HEALTH ACT [ante^ p. 268].— 11 ^ 
12 Vic. c. 63, ss. 68, 117 — District comprising several 
parishes — Repair of highuHzys — District rtite. — WJiere 
a district constituted uuder the Public Health. Act, 
1848 (11 & 12 Vice. 63), consists of several parishes, 
the district is made by the act one district for the 
repair of all the highways within ' it ; and under 
sects. 68 and 117 the local board must raise the money 
for such repair by a general district rate, and not by 
separate highway rates. Moseley v. Ely Local Board 
ofMeaUh, 3 Jur. N. S. 42. 

PUBLIC HEALTH ACT [vol. 1, pp. 166, 466]. 
— Nuisances Removal Act [vol. 2, pp. 84, il6, 217] — 
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Order of justices to abate nuisances — Refusal of local 
boards to enforce. — A private person obtained an 
order of justices on another to cleanse a drain, and 
afterwards applied to the local board to enforce the 
same under sect. 14 of 18 & 19 Yic. c. 121, by entry 
on the premises, and cleansing the drain or othier- 
wise : Held, that the party obtaining the order was 
not entitled to a mandamus to the local board on a 
mere statement that they had refused to act in the 
matter. Reg. v. The Local Board of Health ofHam^ 
28 Law Tim. Rep. 267. 

PUBLIC HEALTH ACT ianU, pp. 50, 51, 
268]. — General district rate — Purposes to which appli- 
cable — Legal expenses — Opposing private biUs in 
Parliament. — A general district rate was made by a 
local board of health ; (1) for defrayuig the expenses 
- incurred in Chancery proceedings in consequence of 
a bill filed against the board for an injunction to 
restrain them from diverting water flowing through 
the drains into a canal, and also from polluting the 
water of the canal by discharging the contents of the 
main sewer into it ; (2) for defraying the expenses 
of a quo warranto information still pending to 
try the legality of the election of four members of 
the board; (3) for defraying the expenses of 
opposition to a bill before Parliament promoted by a 
gas company supplying the town, which bill was 
passed into law, and from the opposition to which 
(not sanctioned by the rate-payers) it did not appear 
that any benefit was derived or suggested: Held, 
that the rate was applicable to the expense of the 
Chancery proceedings, but not to the other expenses : 
Semble^ there may be circumstances under which it 
may be the duty of the local board to oppose private 
bills brought into Parliament, but it is desirable in 
all such cases that the assent of the rate-payers 
should be first obtained to sanction the opposition. 
Reg. V. Harris, 28 Law Tim. Rep. 266. 

PUBLIC HEALTH ACT [ante, p. 268].— 5ecs. 

68, 69, 70, 85 — Contract for paving street not a 

highway — Estimate — Jurisdiction of justices. — By 

8. 85 of the Public Health Act, 1848 (11 & 12 Vic- 

c. ^3), the local board may enter into contracts for 

the performance of works, and shall obtain from the 

surveyor an estimate of the expenses, and the best 

method of executing the works, or of the annual 

expense of repairs. AVherc a local board of health 

entered into a contract for the execution of certain 

paving works in a street not being a highv/ay 

within the 69th section : Held, that no estimate was 

necessary to be made before commencing the work, 

as the board were not bound to keep the paving in 

such street in repair ; and the proviso in s. 85 does 

not apply to cases where the board is not bound to 

repair. Reg. v. Cunningham, 5 Week. Rep. 310. 

PUBLIC HEALTH XCT.--Order in council 



applying to hamlets having separate highway rates — 
Repair of highways — Separate rates before «A« 17 fi" 18 
Vic. c. 69 [vol. 1, p. 155].— The inhabitanteofa 
town duly petitioned the Board of Health (under the 
Public Health Act, 1848, s. 8), who sent a super* 
intending inspector to make due inquiry, after 
proper notice, whether the Public Health Act 
should be put in force there. The town or parish 
included several hamlets, having separate highway 
rates, &c. The petition asked that the act might 
be applied to the whole parish. ' The inspector 
reported it should be applied to the whole township^ 
nothing being said about the hamlets. An order in 
coimcil was made directing the act to be applied to 
the whole parish. It was objected that the hamlets 
were not included, and therefore the inhabitants in 
the hamlets not liable to the rates levied by reason 
of the act being put in force there : Held, that the 
hamlets were included and liable. A local board 
could not, prior to the 17 & 18 Vic. c. 69 (vol. 1, p. 
155), make separate highway rates for each parish, 
the proper course being to raise the necessary fiinds 
for the repair of the highway within the whole 
district by a general district rate; and an action 
having been determined at Nisi Prius a few days 
before the above act was passed, it was held that 
the above rate was illegal. Barber v. Jessop^ 28 
Law Tim. Rep. 806. 

TRUCK ACT [ante, p. 52].— FTio is an artificer 
within the statute. — By sec. 25 of the Truck Act 
(the 1 & 2 Will. 4, c. 87), all labourers in any 
manner engaged in the performance of any work, 
contract or operation of what nature soever, in or 
about the enumerated trades and occupations shall 
be deemed to be artificers, and any money given aaa 
recompense or remuneration for any labour shall be 
taken to be the wages of such labour. The Court o^ 
Queen's Bench has decided that no person is an 
artificer within the meaning of the above act, who is 
not bound by his agreement with his employer to 
labour personally in one of the trades enumerated in 
sec. 19 of that act. So held by Lord Campbell, 
C. J., and Coleridge, J. (Erie, J., dissentienU). Per 
Erie, J. The application of the statute depends 
upon an affirmative answer to the three questions : — 
First, whether the subject-matter of the contract is 
such as the statute intended, both in kind and 
degree. Secondly, whether it is consistent with the 
contract that the plaintiff should woijc.. Thirdly, 
whether he has actually done substantial work. 
Ingram v. Barnes, 28 Law Tim. Rep. 246. 

VAGRANT.— 5 Geo. 4, c. 83, s. ^^CommUment, 
Validity of. —The Vagrant Act, 5 Geo. 4, c. 83, 
s. 5, subjects to imprisonment every person being 
found in or upon any dwelling-house, &c., or in 
any enclosed yard, garden, &c., for any unlawfiil 
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purpose ; eyery suspected person or reputed thief 
frequenting any river, cankl, or navigable stream, 
dock or basin, or any quay, wharf, or warehouse near 
or acyoining thereto, or any street, high ay, or 
avenue leading thereto, or any place of public resort, 
or any avenue leading thereto, or any street, highways 
or place ac^acent, with intent to commit felony* 
The commitment stated that the said Thomas Cross, 
then being a suspected person and reputed thief, 
frequenting the public streets and pltees of and in 
the said dty, tiien and there was found in Railway 
place, being a public thoroughfare, and one of the 
plaees of public resort of, and in the said city, with 
intent feloniously to steal, &c. : Held, that the 
commitment was not bad in stating that the prisoner 
was '* found*' in a place of public resort, instead of 
alleging that he was ** frequenting such pluce.'' Ee 
Oro99^ 26 Law Joum. 28, £z. 

BAinCBUFTCT. 

ABJUDICATION.— Convicted /cton not disputing 
— Trading premmed to. continue — Trcuier absenting 
himself J and creditors actually delayed,— A convicted 
felon has' no right to dispute an acyudication of 
bankruptcy issued against him ^rior to his convic- 
tion. Lord Eldon's decision^ in ezparte Bullock 
(14 Yes. 452), followed : A trading being estab- 
lished to have once existed, must be assumed to 
continue, unless the contrary be shown. A trader 
absenting himself from his usual place of business, 
without leaving any one to answer inquiries, an 
intention to delay his creditors will be presumed, 
if it be proved that creditors were actually delayed. 
Be Paul, 28 Law Tim. Rep. 342. 

APPEAL [vol. 2, pp. 302, 848 ; vol. 1, pp. 80, 
112, 113, 27&].— Leave to appeal to the House of 
Lords — Time — Bankrupt Law Consolidation Act, s, 
Ig. — Xhe following deddon will be understood 
by tuminj^ to vol. 1, pp. 80, 81, 112, 113. A jomt- 
stock company having been declared bankrupt, a 
petition to annul the bankruptcy was presented by 
a shareholder, and was heard by the Lords Justices, 
by whom it was dismissed. Two months afterwards 
the petitioner applied for leave to appeal to the 
House of Lords under the 18th section of the 
Bankrupt Law Consolidation Act, before which 
time he had given no notice to the assignees of his 
intention to appeal.: Held, that although the point 
in the case was of sufficient difficulty and importance 
to justify an appeal, the application ought to have 
been made within a reasonable time; and the 
Lords Justices, considering that the petitioner had 
been guilty of laches, refrised to allow the appeal, 
Exp, Marcus, 5 Week. Rep. 835 ; 26 L. J. Bank. 15. 

ARRANGEMENTS.— Clauses of the Bankrupt 
Law . Consolidation Act — Discretion of the commis- 



sioner, refusing proposal for arrangement where some 
dissentient creditors, — The Court of Appeal will not 
interfere with the discretion of a commissioner,, who 
has decided that a proposed arrangement is not a 
proper one to force upon a dissentient minority of 
creditors, imless i^ is satisfied that such discretion 
has not been prudently and reasonably exercised, 
and that the evidence is clear and strong that the 
arrangement is duch as ought to be agreed to. 
Exparte Syers, 26 Law Joum. 24, Bank. 

BALANCE-SHEET.— /Vgparation of allowance. 
— The Bankruptcy Court has no power, under section 
160 of the Bankrupt Act, 1849, to grant any allow- 
ance, except for the preparation of the balance- 
sheet Be Smith, 28 Law Tim. Rep. 375. 

DISMISSING FBTJTLO^. —Debts paid or other- 
wise satisfied. — ^Where it appears to the satisfaction 
of the court that the debts of a petitioner are paid 
and satisfied : Held, that the petition may be dis- 
missed. Re WUUam Garland, 28 Law Tim. Rep. 
258. 

DISTRESS FOR RENT.— 12 fr 13 Vic, c, 106, 
s. 129 — Goods of bankrupt — Assignment of before 
bankruptcy — Landlord's right to distrain for more 
than a yeqr on goods not the bankrupt's. — ^By the 
Bankruptcy Consolidation Act, s. 129, it is provided 
that no distress for rent made and levied after an 
act of bankruptcy upon the goods or effects of any 
bankrupt, whether before or after the filing of the 
petition for acyudication of bankruptcy, shall be 
available for more than one year's rent accrued prior 
to the date of the filing of such petition, but the 
landlord or person to whom the rent shall be due 
shall be allowed to come in as a creditor for the 
overplus of the rent due, and for which ^be distress 
shall not be available. It has been decided that 
the above provision does not take away from a 
landlord the power of dbtraining for more than one 
year's rent upon goods on the premises which 
are not the property of the bankrupt ; therefore, 
where, for securing the repayment of a sum of 
money, a tenant assigned all his interest in certain 
goods upon the assigned premises, with power to 
the assignee to enter and sell in case of non-pay- 
ment, and afterwards became bankrupt, it was held, 
that such assignee, having taken possession before 
the bankruptcy, the landlord was at liberty to seize 
the goods so assigned and remaining on the premises 
to satisfy more than one year's rent, the goods in 
question not being the goods. of the bankrupt at 
the time of the bankruptcy, and the creditors not 
having any interest in them, as' they were insuffi- 
cient to satisfy the claims of the assignee. Brockle- 
hurst V. Law, 5 Week. Rep. 311. 

EQUITABLE MORTGAGE. — Fir^urw to be 
valued, expense of— Bent payable by — Mortgagees 
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being vendots who were to clear outgoings. — ^Equitable 
mortgagees agreeing with the assignees of the 
bankrupt mortgagor to take the fixtures included in 
their mortgage, at a valuation to be made by two 
appraisers, one chosen by each party, must pay the 
costs of the appraiser appointed by the assignees, as 
well as of him appointed by themselves. Three 
quarters* rent in arrear of premises, the subject of 
an equitable mortgage, the first quarter being due 
three month's before the bankruptcy, the second 
quarter's rent within a week afler the bankruptcy, 
and the third being incurred in consequence of an 
agreement between the assignees and the equitable 
mortgagees to keep the house open for the benefit 
of both parties, the premises were then sold by 
order of the court, under conditions in which it was 
declared that all outgoings should be cleared by the 
vendors: Held, that the mortgagees must be re- 
garded as the vendors^ as deriving the principal* 
benefit from the sale, and that they must pay the 
first two quarters' rent ; and that the third quarter's 
rent should be paid out of the estate by reason of 
the agreement. Exparte Sheen^ 28 Law Hm. Rep. 
828. 

INSOLVENT DEBTOR.— 2>McAar5re of— Nego- 
tiable instrument — Misdescription in schedule — 1 (f 2 
Vic. c. 110, S3. 69, Ih— Effect of not properly describ- 
ing debt in schedule. — By the 69th section of the 
1 & 2 Vic. c. 110, the insolvent is required to 
deliver to the court a schedule containing a fiill and 
true description of all debts due pr growing due 
from him at the time of making the vesting order, 
and of all persons to whom he is indebted, or who to 
his knowledge and belief shall claim to be his 
creditors, together with the nature and amount of 
such debts and cliums respectively distinguishing 
such as shall be admitted from such as shall be 
disputed by him. Then the 75th section provides, 
that ihe adjudication entitling him to the benefit of 
the* act shall operate as a discharge b» to the several 
debts and sums of money due, or claimed to be due, 
at the time of making such vesting order as afore- 
said, from him to the several persons named in his 
schedule as creditors, or claiming to be creditors for 
the same respectively, or for which such person 
shall have given credit to him before the time of 
making Such vesting order as aforesaid, and which 
were not then payable, and as to the claims of all 
other persons not known to him at the time' of such 
adjudication, who may be indorsees or holders of 
any negotiable security set forth in such schedule so 
sworn to as aforesaid. To an action by«the indorse 
of a promissory note for £1,000, made by the 
defendant, payable to John Jackson Lee, the defend- 
ant pleaded his discharge under the Insolvent 
Debtors' Act, 1 & 2 Vic. c. 110, and gave in evidence 



his schedule, in which James Jackson Lee was 
described as creditor on a bond for X1,000. The 
plaintiff's nanie was not mentioned in the schedule, 
and it was proved that the defendant had at one 
time known, but had forgotten, that the plaintiff was 
the holder of the note in question :• Held, thai this 
was not a frdl and true description of the debt sued 
for so as to satisfy the 69th and 75th section. Finney 
V. Lord Brownlow Cecil, 26 Law Joum. 53, C. P. 

JUDGMENT SUMMONS.— 8 *• 9 Vie. c. 127^ 
s, 1 — Practice as to making orders for payment upon 
judgment summons.T-Where a debtor appears upon a 
judgpnent summons under 8 & 9 Vic. e. 127, s. 1, 
the court will make no order for payment upon a 
debtor who is in course of liquidating other orders 
for payment, and appears to have nothing over and 
above a state of insolveney. TincUer v. Cochran^ 
28 Law Tim. Rep. 258. 

^ORTGAGES.-r L>etemnning rights inter se.— 
The commissioner sitting in bankruptcy has no juris- 
diction to determine the rights of mortgagees inter 
M, unless by consent of all pasties. Exparte RoU^ 
28 Law Tim. Rep. 343. 

OPPOSITION lante, pp. 228, 266].— r^^rcote o/ 
opposition, unless payrnent or catnposUion were made 
after the imprisonment of the insolvent. — ^Held, that a 
^reat of opposition by a creditor to an insolvent 
after his imprisonment, that he wiU oppose unless 
his debts were paid, is no ground for the disallowance 
of his opposition. An insolvent is bound to describe 
himself as of all the places in which he haJs resided 
during the time his debts were contracted. Re 
Edwards, 28 Law Tim. Rep. 258. 

OPPOSmON.—iVoficc of opposition too late, hut 
creditor did not receive notice of hearing in due time. — 
Where a creditor, by a fault of the debtor, has not 
received the full notice that he is entitled to, and, in 
consequence, has not received notice of hearing until 
it is too late to enter notice of opposition : Held, 
tliat the creditor's opposition will not be excluded; 
and if not prepared to make his opposition at once, 
the court, by adjournment, will give him reasonable 
time for that purpose. Re Hill, 28 Law Tim. Rep. 
343. 

PETITION.— Dwcrip/ton— Wrongly-stated name. 
— An insolvent who does not petition the court in 
her real name, will have her petition dismissed. 
Re Russell, 28 Law Tim. Rep. 343. 

F'^TLTION. --Description— Wrong Christian name 
— 1 & 2 Vic c. 110. — A petition filed which omits one 
of the Christian names of an insolvent, will be dis- 
missed. Re Fry, 28 Law Tim. Rep. 343. 

PROOF. — Amount of call by banking company— 
Insolvent company. — The amount of a call made by 
the directors of a banking Company is a debt prove- 
able as against the estate of a bankrupt shareholder ; 
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notwithstanding the company was insolvent at the 
time^ and had, previoasly to the call, committed an 
act of hankruptcy, npon which the company was 
a^jadged bankrupt Re Ooddard, 28 Law Hm. 
Rep. 342. 

PROOF. — For loss hy non-detivery of goods — Ar- 
rangement Clauses of the Bankrupt Law ConsoUdation 
Act — Act of hankruptcy — Relation, — ^A trader entered 
into a contract to deliver goods at a stated time at a 
specified price. He performed part of the contract, 
bat before the time or times for the performance 
of the remainder, he petitioned under the 21st 
and subsequent sections of the Bankruptcy Law 
Consolidation Act (12 & 13 Vic. c. 106), but no 
arrangement being effected, he was a^udicated 
bankrupt on that petition. In the account of debts 
filed, he inserted a sum as due from him for loss 
on the unfulfilled parts of the contract A proof 
was tendered by the purchaser of the goods for the 
amount less than that Specified by the bankrupt of 
the loss by reason of the non-deUvery of the goods. 
One of the commissioners allowed the proof for the 
sum claimed. Upon appeal, held, that the original 
petition for arrangement created a valid act of bank- 
ruptcy under the 76th section of the statute ; that 
' the bankruptcy did not relate back to the presenta- 
tion of that petition ; and that the admission of the 
debt by the bankrupt in his account, was evidence 
of a debt as against the assignees, and the purchaser 
was entitled to prove for the amount he claimed. 
Exports Harrison, 26 Law Joum. 30, Bank. 

PROOF.— Paymcfi/ in fuU^Accountant at a fixed 
salary, and also petitioning creditor not a clerk.-— An 
accountant employed to keep the books of a trader 
at a fixed salary of £120 per annum up to the time 
of the bankruptcy, and being also the petitioning 
creditor in respect of his salary, upon which the 
abjudication issued, is not a clerk or servant within 
section 168 of the Bankrupt Act, 1849. ExparU 
Butler, 28 Law Tim. Rep. 376. 

PROTECTION. — Jurisdiction -^Residence [ante, 
p. 229] — Metropolitan district. — The metropolitan 
district extends to every parish whose parish church 
is within the distance of twenty miles round London 
as measured by the nearest highway from die 
General Post-office in London to such parish church : 
Held, that, 'where a petitioner's residence is proved 
to be beyond that district, the court has.no jurisdic- 
tion. Re William Dickenson, 28 Law Tim. Rep. 
258. 

PROSECUTION OF BANKRUPT.— Ore/er to 
prosecuU^-Indictment withdrawn— Costs of, out of 
Chief Registrar's fund. — Where two indictments 
were preferred, by order of the Court of Bank- 
ruptcy, against the bankrupt— one for secreting 
goods, and the other for falsifying his books ; an 



the bankrupt bemg acquitted of the first indictment, 
the counsel for the prosecution declined to proceed 
upon tiie other, whereupon a verdict of acquittal 
was taken for want of evidence, the costs of such 
prosecution were ordered to be paid^out of the chief 
registrar's account, there being no estate of the 
bankrupt sufficient for the purpose. ReLiUicrap, 
28 Law Tim. Rep. 376. 

PROTECTION PETITION.— Parftn^ wUhpro- 
perty within three months of the date of the petition — 
Distribution of estate. — ^Alth6ugh the court sustains 
first petitions under the protection statutes where a 
petitioner has no property for distribution amongst his 
creditors, yet if it appear that a petitioned has had 
property which he has realised and distributed 
himself: Held, that the court has no jurisdiction. 
Re Boyce, 28 Law Tim. Rep. 276. 

PROTECTION PETITION.— 7ra<fci^2)e6tor 
owing less than £300 — Jurisdiction. — ^Where a trader 
debtor's liabilities approach £300, the court is 
careful to inquire whether it has jurisdiction^ Re 
Feam, 28 Law Tim. Rep. 276. 

PUBLIC C0MPANY.-V(wif<.5tocl; Company— 
Bankruptcy of — Winding-up-Acts— Receiver — 7 & 8 
Vic. c. Ill, s. 20. — ^A banking company was ordered 
to be wound up, and afterwards abjudicated bank- 
rupt '. Some of the creditors petitioned that an act 
of application might be directed to be made to the 
Court of Chancery, for the appointment of a receiver 
under the 7 & 8 Yic. c. Ill, s. 20, to receive such 
sums of money as might be found necessary and 
proper for the purpose of pajring all the debts and 
liabilities of the company, and the costs of winding 
up and finally settiing the affairs of the company. 
It not. having found what sums would be necessary 
for the purpose, it was held that the court could not 
interfere under this section, even if the section were 
• not repealed by the Winding-up Acts. Exparte 
Shore, 26 Law Joum. 16, Bank. 

REMOVAL BY CREDITOR.— Coiin^^ case- 
in Vic. c. 110 — Removal by Jiabeas corpus to London 
by a creditor before the day named for hearing in the 
county court, — Where an insolvent is removed by a 
hostile creditor by habeas corpus to London before 
the day appointed for his hearing in the county 
court: Held, that leave may be granted by the 
court to file a new petition, and that the insolvent 
might have the duplicate schedule filed in the 
country office, and all other papers for use on the 
new petition. Re Allen, 28 Law Tim. Rep. 268. 

REPUTED OWNERSHIP [vol. 2, pp. 68, 216, 
337—341 ; ante, p. ISl'j'—Assignmatt of debts- 
Notice to debtors. — ^Mr. Commissioner Holroyd, in 
exparte the assignees of Plummer, re Plummer (1 
Bank, and Ins. p. 83), said:— ''The authority of 
Ryall V. Rowle (1 Yes. 348) and other cases was 
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admitted as establishing the necessity of notice to 
the debtor or obligor on the assignment of bonds, 
debts, or policies of assurance, where the assignor 
had the actual ownership of that which he assumed 
to assign, and that in those instances he might be 
deemed the visible owner." In Belcher y. Bellamy 
(2 Exch. Rep. 811), Rcrffe, B., said:— "Were it not 
for the decisions, I should have thought it extremely 
doubtful whether a debt could be said to be left in the 
order and disposition of a bankrupt with the consent 
of the true owner ; but the doctrine of Ryall v. 
Rowles has prevailed so long that w« aj^ bound by 
it ; therefore, a person purchasing a chose in action 
is considered to leave it in the possession of the 
debtor, unless he is active and ^ve notice ; although, 
if he takes every possible step to give notice, and the 
debt nevertheless remains in the' bankrupt's posses- 
sion, it does not so remain with the consent -and 
permission of the purchaser.*' And in Jones v. 
Gilbons (9 Ves. 407), where the doctrine is very 
explicitly laid down by, Sir W. Grant, M.'R., his 
Honour refers with approval to the dictum of Sir 
J. Parker, C. B., in Ryall v. Rowles, as to the 
necessity of notice to the debtor of an assignment, 
although he took a distinction between the assign- 
ment of a debt secured by a mortgage upon land and 
other debts. Holroyd, C, goes on to say that the 
principle on which the rule in Ryall v. Rowles has 
been applied to debts and other choses in action has 
such high authoritative sanction that the existing 
decisions on the subject are not likely to be disturbed. 
These authorities were followed in the ensuing case 
where Mr. Commissioner Goulbum held that to take 
an assignment of debts out of the reputed ownership of 
the bankrupt under sec. 125 of the Bankrupt Act, 
1849, it is necessary that notice should be given to 
the debtor ; and the circumstance of the assignment 
being a transfer merely from a former assignee who 
had given due notice to the debtor of the assign- 
ment to him, will not relieve the last assignee from 
the necessity of also giving notice of his assignment. 
Exparte Prohyriy 28 Law Tim. Rep. 258. 

REPUTED OWNERSHIP [vol. 1, pp. 63, 76, 
132, 350, 384, 441, 458 ; vol. 2, pp. 58, 215, 837, 
341].— 5*7/ of sale— Fixtures [vol. 2, p. 383]— Orc/cr 
and Disposition, — It is clearly established that in case 
of bankruptcy, chattels affixed to the freehold, so as 
to become fixtures in the proper sense, willnot pass 
to the assignees of the bankrupt under ordinary 
circumstances ; they will, however, pass under an 
assignment of the premises to which they are affixed 
generally ; but it has been contended that the case 
is different where a bill of sale makes express 
mention of the chattels, which is said to be a separa- 
tion between the freehold and the chattels ; and it is 
further said that while, as an ordinary proposition, 



the effect of reputed ownership is modified with 
respect to machinery where the custom prevails of 
letting it but, so I convert the rule will apply to 
fixtures affixed to the freehold where the dealings of 
the parties ar^ such as to separate them as chattels 
firom the freehold. It is said that the express words 
of the deed, the manifest intention of the parties to 
it, and the necessary operation of the deed, all 
concur in converting the fixtures into movables, 
which must in law, and for the purposes of carrying 
the deed into effect, operate in the same way as if 
the machinery were movable and detached firom the 
fireehold. This distinction was not sanctioned in the 
following case, it being considered by the Master of 
the Rolls as too thin and subtle to justify a different 
conclusion from that ordinarily acted on by the 
courts. Certain machinery, part of which was 
affixed to the fireehold, was mortgaged by a bill of 
sale separately firom the freehold. The machinery 
was left in the mortgagor's possession until he 
became bankrupt : Held, that the fixed machinery 
did not pass under the order and dispontion clause. 
Whkmore v. Empson, 5 Week. Rep. 217 ; 28 Law 
Tim. Rep. 300. 

REPUTED OWNERSHIP.—ilw^iiienr o/Jtaid 
in court — No stop order — Bankruptcy of assignor — 
Order and disposition clause applies^ and fund passes, 
to assignees. — ^As we have more than once observed, 
the usual principle is that where there is an assign- 
ment of a chose in action to a particular assignee, 
and he takes no step by giving notice to the person 
who is bound to pay the money to the debtor, or if 
it is a sum due from an insurance company to the 
insurance company, or if it is a fund in court, by 
obtaining a stop order, it passes to the assignees of ike 
bankrupt as being in his order and disposition at the 
time of the bankruptcy; and that proposition has 
never been doubted, Uiough it might have been 
originally a question whether a chose in action came 
under the original disposition clause ; which was a 
question of some nicety, but it has long been settled 
that it does, and there is nothing, in the case of 
exparte Pole (27 Law Tim. Rep. 247), cited as 
an authority in favour of the payment. " But upon 
the fullest consideration that I can give to that case, 
I do not think the Vice-Chancellor there meant to 
determine anything contrary to the ordinary rules 
which relate to order and disposition, and that in 
fact all that he meant to determine was the question 
of whether there was a valid assignment in that case 
or not. At least that is the view I take of the case.*' 
There may possibly be something omitted from the 
report. A solicitor assigned his costs due to him in 
a suit receivable out of a fund in court, and, subse- 
quently, an order was made directing his costs to be 
paid to him out of the fund. He afterwards became 
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bankrupt. The assigneea under the assignment had 
not obtained a stop order on the funds : Held, that 
these costs were within the order and disposition of 
the solicitor at the time of his bankruptcy, and there- 
fore passed to his assignees. Day y. JDay, 28 Law 
Hm. Bep. 864. 

SUKPLUS ESTATE.— Poiccr of Insolvent C(mrt 
to inquire as to the party entitled thereto. — The 1 & 2 
Vie. c. 110, s. 92 enacts that, when the insolvent's 
debts are dischai^ed, it shall be lawful for the court 
to direct the warrant of attorney executed by the 
insolvent to be cancelled; or, if judgment has been 
entered up thereon, to order satisfaction to be 
entered on such judgment. And that if, after the 
debts have been so discharged, it shall appear to 
the court liiat there remains any property of any 
kind or description whatsoever which has come to 
the assignees, or to which they may claim title, it 
shall be lawful for the court to order that all such 
property so remaining shall be vested in the insol- 
vent or his heirs, executors, administrators, or 
assigns, and such order shall have the effect of 
vesting the same accordingly. Sec. 92 of the 1 & 2 
Vic. c. 110, which empowers the Insolvent Court to 
make an order to vest the surplus of an insolvenrs 
estate in the insolvent or his heirs, executors, 
a dminis trators, or assigns, is a judicial power, and 
entitles the court to inquire as to who are the real 
parties entitled, and where an assignee claims under 
a deed of assignment into the validity of the deed, 
and the Court of Queen's Bench will not interfere 
by mandamus or otherwise, Reg. v. Law (the Chief 
Commissioner of the Insolvent Debtors^ Court]^ 28 Law 
Tim. Rep. 287 ; 5 Week. Rep. 285. 

VOLUNTARY PAYMENT.— i2«c<wmii^—C. X. 
P. -4., 1854 — Garnishee clauses lante^ p. 226]— Plro- 
tected payments, — ^A. B. sold certam goods to C. D., 
£100 to be paid down, and the rest to be paid by 
bills at certain specified dates. A. B. was indebted 
to E. F., who sued him and obtained judgment on 
the 24th May, and on the 28th, E. F. obtained an 
order under the C.L.P. A., 1854, s. 61,agamstC.D., 
the garnishee, which was duly served on the 30th ; 
and on the same day, C. D., without the knowledge 
of £. F., the judgment creditor, signed a promissory 
note for payment of £354, the balance due to A. B., 
the judgment debtor, at stated periods. On the 
2nd June, 1856, A. B. committed an act of bank- 
ruptcy, whereupon he was duly adjudicated bank- 
rupt, and notice thereof was duly given to the 
judgment creditor, and to the garnishee, early in 
June. On the 2nd July, the garnishee paid to the 
credit of the judgment creditor £100, in payment 
of the first ihstalment under the promissory note. 
The plaintifis were assignees of the judgment debtor 
under the bankruptcy : Held, that the giving the 



promissory note was no protection to th^ garnishee ; 
that payment to be a protection must be compulsory, 
and not voluntary; and that the assignees were 
entitled to recover from the garnishee the whole 
amount due to the judgment debtor at the time the 
note was given. Turner Y.^Jones^2S Law Tim. 
Rep. 343. 



DEBATING SOCIETIES. 



Thb BiRMmaHAM Law Students^ Societt. 

Feb. IS.— Moot Pointy No. 216. 

Pbior to a sale by auction of chattels, the owner 

gives to an intending purchaser a secret warranty. 

— ^Is such a warranty valid? 

The case on which the discussion arose is Hopkins 
V. Tanqueray, 23 L. J. R., C. P., 162, and is as fol- 
lows : — ^The defendant, whose horse was at an' auction 
stable, seeing the plaintiff on the day before the 
sale examining the horse, told him bond fide that the 
horse was " sound in every respect." Next day the 
horse was put up for sale by auction without a war- 
ranty, and the plaintiff, induced by what the de- 
fendant had told him, became the purchaser ; and it 
was held, in an action for a breach of warranty, that 
there was no evidence to go to the jury that the 
horse was sold with a warranty, the representation 
by the defendant not forming part of the contract of 
sale. Thus here there was no warranty found, and 
therefore the question, as to the validity of a secret 
warranty if given by the defendant to the plaintiff, 
the sale being by public auction without warranty, 
was the point reserved for discussion. The opinion 
of the judges may be collected from the remarks 
thrown out when ddivering judgment in the above 
case ; and the inference to be drawn amounts to this, 
that, such a warranty could not be sustained on the 
analogy of the case where the public are induced to 
bid high from the fact of seeing a person bidding 
high who has a secret warranty ; they are deceived 
because they suppose him to be bidding bond fide 
on the same footing as themselves. 

For the affirmative, it was submitted, that a secret 
warranty given by tiie owner previous to a sale of 
the chattel by auction would be no more invalid 
than one given in connection with a sale by private 
contract ; that the warranty need not be given at the 
sale, but sufficient if the sale should confirm it, and 
that, as far as the doctrine of fraud might be intro- 
duced to negative the proposition, it could not apply, 
inasmuch as if fraud existed at all it could only be 
in connection with the veudor, and Would not affect 
third parties. 

To this it was replied, that the policy of the law is 
directly opposed to the sanction of such views \ that, 
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inasmucb as puffers at auctions are discountenanced, 
and contracts by parties not to bid against each 
other rendered invalid, so, by parity of reason- 
ing, would a bidder at a sale, armed with a secret 
warranty, be prevented from enforcing his contract, 
as leading to an infraction of the laws and equitable 
privileges of an auction-room. As the cases cited 
could not be said to touch the point at bsue, it was 
ultimately admitted by those in the affirmative to be 
more a question of principle ; and some authority 
for the negative may be derived from Hopkins v. 
Tanqueray, Chandler v. Lopus, S. L. C. vol. 1, p. 
78, and Executors of Blatchford v. Preston, B.& C. R. 
1797. 

The question was agreed to in the negative by a 
majority of the members present; but I may say 
that the doubts which have arisen since then in the 
minds of certain members of the society touching 
the above decision will, in all probability, lead to a 
re-discussion of it, a strong impression prevailing 
that the affirmative is the correct view. 

March 4,— Moot Point, No. 217. 
Can a rent-seek issue out of a term of years ? 
The discussion on this point was well maintained 
by both sides, and gave rise to several very spirited 
and elaborate arguments as to the origin, nature, 
results, and incidents of rents in general. As to the 
feudal privilege or power of distress on failv**e or 
neglect of service by the tenant at the common law, 
and, as distinguished from that, what power of dis- 
tress, if any, is incidental to an assignment of a term 
by a lessee reserving a rent to himself in the absence 
of all reversion whatever ; or, in other words. Can 
a lessee of a term of years on an assignment of such 
term, reserving a rent to himself in default t)f pay- 
ment, levy a distress as for a rent- seek ; or, where a 
person possessed of a term, grants a rent out of it, 
whether it can be distrained for ? Now, the power of 
distress is either of common right, or it is acquired 
by special power. By common right, ais where the 
owner of a fee grants out a lesser estate with the re- 
version to himself and a reservation of rent or other 
services, the law ^ves him this remedy without any 
express provision. By special powers, as where 
one not being the reversioner, and, consequently,' 
not able to distrain of common right, may, on grant- 
ing a lease by an express stipulation, reserve to him- 
self a power of distress. This power was incident by 
the common law to every rent service, and by par- 
ticular reservation to rent charges also, but not to 
rent-seek till the statute 4 Geo. 2, c. 28, extended 
the same remedy to -all rents alike, and thereby, in 
effect, abolished all material distinction between 
them. Of course, the feudal principle and the rule 
is well recognised that, unless Uiere is a reversion in 
fee in the lessor, he is no landlord, and «»hall not 



distrain of common riglit; and, therefore, if careless 
enough to omit such power in the deed creating the 
tenancy, the remedy shall be by way of action on 
the contract, and no other. The cases relied on iu 
the affirmative were Newcombe v. Hawley, reported 
in Carth. 131 ; Wilston v. Pinkey, in the reign of 
Charles n. ; Woolbston v. HakeiveU, 8 Scott, N. R. 
616 ; and Paxe v. Paxe, C. P. 1837, boi they 
cannot be said to evolve any definite support to Ike 
affirmative; the reasoning and authorities will be 
best seen from a reference to the cases cited in supr 
port of the negative. 

V. Cooper, 2 Wilson, 875 : If a lessee for 

years assign his term rendering rent, he cannot dis- 
train for it without a particular clause for that pur- 
pose ; because he has no reversionary interest, and 
the only remedy which he has is by an action on the 
contract. . 

Preece v. Corrie, 5 Bing. 24 : Where a person 
transferred his interest in a term to another, although 
he reserved the rent to himself, he cannot distr^n ; 
and where a lessee had a term which expired on the 
11th November, 1826, and, on the 11th September 
preceding that time, he verbally let the premises to 
the plaintiff, to hold until the 11th November, on 
paying down an immediate rent, it was held in the 
Court of Common Pleas, that such lessee could not 
distrain the plaintiff's goods, as the terms of the let- 
ting amounted to a lease, by which the whole of his 
interest had passed to the plaintiff (Smith v. Maple- 
back, 17 R. 414). If the assignee of a term sur- 
render to the original lessor, though he reserve a 
sum in gross to be paid annually, he cannot distrain 
for that or the original rent, but he may have an 
action of assumpsit for such siun in gross. 

The meeting decided unanimously in the negative. 
It was well attended; and the subject occasioned one 
of the best discussions we have had for some time 
past. A. Fbreday, Corresponding Secretary. 

Verulam Society. 
To the Editor of the "Law Curonicle." 
Sir, — In accordance with your recommendation, 
a society has been formed, of which I beg to lay 
before you a prospectus, and solicit your co-opera- 
tion and support ; your paper being the only one 
dedicated almost entirely to the interests of articled 
clerks. 

We have only a few members, but it is essential 
to the support of our society that their numbcni 
shoidd be immediately increased ; will you, there- 
fore, kindly assist us by making it as extensively 
known as you can ? 

Yours faithfully, 

T. F. Peacock, lion. Sec. 
Giav\ inn, Mm: 12, 1»57. 
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To THX AsncLXD Cle&ks akd Law Stubkmts 
or England. 

Gentlemen. — ^This society, named after that re- 
nowned lawjer^ Francis Bacon, afterwards Earl of 
Yemlam, has been instituted by the articled clerks 
of the attorneys of England and other law students, 
for the purpose of afibrding to such gentlemen the 
means whereby they can meet and associate for the 
purpose of promoting their professional knowledge, 
and of ensuring, as far as they can, the honourable 
pasmng by them of their examinations at the Incor* 
porated Law Society. With this riew the society 
proposes to hold meetings of its members on an 
enlarged and liberal scale, under the presidency of 
a competent chairman, for the weekly discussion of 
moot points of law, and also to form term classes for 
evening study and examination, imder a duly quali- 
fied principal^ 

It is hoped that, by so comprehensiye a system, 
the objects of the members of the society will be 
fiilly attained, and the recent fiulures at the Incor- 
porated LaH¥ Society, obviated for the future. 

The fees required of each member of the Debating 
Society are 2b. 6d. entrance, and £1 Is. annually, 
payable by half-guinea subscriptions^ payable in 
advance. 

The attendance at the term classes to be entirely 
optional upon the members, and to be arranged at a 
general meeting four times per annum, in anticipa- 
tion of the succeeding term. 

'Gentlemen desirous of further particulars respeet- 
ting or willing to join the above society, will be kind 
enough to forthwith address, 

Thomas Francis Peacock, Hon. Sec. 

10, South-square, Gray's-inn, W.C. 



EXAMINATION ANSWERS. 



Sir, — ^The answer given in the **La^ Chro- 
nicle" of this month to the second question in 
Conveyancing (ante^ pp. 279, 283) is egregiously 
wrong. By the 8 & 9 Yic. c. 118, called '*an Act 
to Facilitate the Inclosure and Improvement of 
Commons and Lands held in Common, the Exchange 
of Lands, and the Division of Intermixed Lands," 
you will find the Inclosure Commissioners have 
ample powers to effect exchanges, and by the 20th 
section, they have power to name a substitute to 
carry out an exchange where parties are under 
disability. And the powers of tiiis act have been 
extended by 9 & 10 Vic. c. 70 ; 10 & 11 Vic. c. Ill ; 
11 & 12 Vic. c. 99 ; 12 & 13 Vic. c. 83 ; 14 & 16 
Vic. c. 63 ; 16 & 16 Vic. c. 79 ; and 17 & 18 Vic. 
c. 97. The same question is also answered erro- 
neously in the Law TimeB. If articled clerks rely 



upon such answers as these to pass an examination, it 
is not surprising so many should be plucked. 
I am, &c., 

K. H. HoujOwat. 

Billericay, March 16, 1867* 

Note.— We are obliged to our correspondent for 
calling attention to the above matter, as, indeed, 
we have to thank other correspondents whose com- ' 
munications, however, as they concern not our 
answers, but those given by others, we cannot, in 
accordance with the rule we have laid down, notice. 
No doubt some answers '* egregiously^' wrong have 
been given to the question referred to above ; this 
question was as follows: — ** Describe the modes 
of effecting, exchanges of real estate where parties 
are under disabilities" — a question of a most general 
nature, and answered by us at p.- 288, in the same 
general and broad manner ; and notwithstanding our 
correspondent's assertion, we maintain that it is 
answered correctly, and in the only way in which as 
a general question it could be answered. It is quite 
true that there are the acts referred to by Mr. 
Holloway, enabling an exchange of land, and even 
by persons under disabilities, and that some of their 
provisions purport to apply to lands not intended to 
be inclosed, but the general opinion, until the case 
of Min^t V. Leman (20 Beav. 269 ; 24; Law Joum. 
Chanc. 646), was that the act did not api^y except 
to the lands mentioned in the first of the acts as 
not to be inclosed, and that case has not fully 
satisfied many conveyancers. Besides which, it is 
admitted on all hands that there is no power to 
exchange lands except where they happen (a cir- 
cumstance of veiy rare occurrence) to be of exactly 
the same value. No money can be given or 
received by way of equality of exchange. Besides, 
the acts contain such provisions as make it undesir- 
able to proceed^ under them, and, in particular, as 
stated by the Master of the Bolls, no valid title is 
conferred by the exchange, and if the title of the 
piece of land given in exchange is defective, the 
defect is tranferred to the piece of land taken in 
exchange. And even Mr. Cooke, in his work on the 
acts, says that there has always been a great hesita- 
tion in the profession to accept a title under the 
act, and in effect the statute was intended to apply 
to cases in which there was an irregularity in the 
boundaries of two ac^acent estates, or a piece of land 
of one owner was surrounded by that of another, so 
as to make it desirable for the latter to obtain the 
piece of land to render his estate more compact. 
Mr. Cooke says that the question which the com* 
missioners have to be satisfied on are: 1. Is the 
exchange beneficiid to the two estates ; 2. are the 
parctls proposed to be exchanged equal in valuer 
adding, that it must be remembered that the powers 
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of the commissioners are limited to exchanging 
parcels of equal value, and that there can he no 
money |>ayment. These, and other considerations 
arising out of the clauses of the acts, render them 
inapplicable to such a case as that contemplated by 
the examiners in their question, and we hare, 
therefore, no hesitation in saying that our answer is 
quite correct, but we admit Uiat in a case where the 
land is of little or no value, or where it is desired to 
render the boundaries of adjoining estates more 
convenient, then recourse may be had to the acts 
above referred to by our correspondent. — ^£i>s. 



NEW LAW PERIODICAL. 



We have received an intimation, just before going 
to press, that an Articled Clerks* Journal is about 
to be brought out expressly on the ground that the 
articled clerks have no representative in the press. 
This is rather astounding news to us, seeing that, for 
the last twelve years, our paper has been issued for the 
benefit, and as ihe organ, of articled clerks : indeed, for 
many of those years, it circulated entirely among arti- 
cled clerks. We cannot, however, deny the right of 
any one to issue a rival publication, and we suppose we 
must be content to be told that our publication is 
useless, and does not contain matter sufficiently in- 
structive to articled clerks. The truth is, we are 
not alarmed at the prospect of any competition, as 
we have before experienced that, and seen the re- 
sult. The following letter firom Mr. Randies will 
furnish the reader with flurther information, and also 
his views of the subject ; and we think it not im- 
probable that others may coincide with him. We 
have not room for the circular or Mr. Randies* 
reply, refusing to support the new journal. 

" Deab Snts,— I-do not know whether you are 
aware of the existence of a project for bringing out a 
new periodical, to be called The Articled Clerks' 
Journal^ and to be published in town under the 
editorial directions of two articled clerks — Messrs. 
Norton and Ellis. I therefore enclose you a cir- 
cular, which I received from those gentlemen yes- 
terday, in which you will find it fully set out. I am 
quite opposed to such a publication, on the unan- 
swerable grounds that the articled clerks are suffi- 
ciently, and even abundantly, represented by the 
Law Chronicle, and that therefore any fresh 
journal, however specious may be its ostensible ob- 
ject, the real one being nevertheless apparent, is 
entirely unnecessary, and should be discountenanced. 

^' I need not refer you to many patent objections 
to this scheme, alike unfavourable to the project and 
the projectors, and which include, among others, the 



visibly inadequate conduct of the intended publica- 
tion, as your experienced eye will, no doubt, much 
more readily detect them than mine can do, bat 
would say that I sincerely trust that every articled 
derk will show his appreciation of, and common 
gratitude for, your long and unwearied endeavours 
to benefit them, by withholding their support from 
this new aspirant in the fields of legal literature. 

"You are quite at liberty to make whatever 
use you may think proper of the circular and this 
letter. Believe me, &c., 

" W. Henry Randlbs. 

^'The Eds. of the Law Chronicle.*' 



ANSWERS TO MOOT POINTS. 



No. 144. — Church-rates (ante p. xxxv.). 
It is lawful for the m^ority of parishioners in 
vestry assembled to make a church-rate which may 
be applicable for the repairing of the church, the 
repairing of seats (Degge, p. 1, c. 12), the providing 
of bread and wine and other things necessary for the 
decent performance of Divine service (Fearce v. 
Clapham, 8 Hagg's Eccles. Rep. 10—16), the wages 
of pew-openers, the pay of a clerk, the salary of an 
organist, &c. (Toulmin Smithes Parish Law, 171). 
And this rate is chargeable, not upon the lands, bat 
upon the person of every occupier, of land within 
the parish in respect of the lands, and this whether 
he be resident within the parish or not. It was for- 
merly said, however, by the old writers, that, in 
order to pay the above expenses, there ought to have 
been two rates— one for the fabric of the church* 
which ought to be charged upon the land ; and 
another for the ornamenting of the church, which 
ought to be charged upon the person. And, there- 
fore, if a person who was not an inhabitant in the 
parish, but had land there, was rated there for the 
ornaments of the church, a prohibition would he, 
for the inhabitants ought to be rated for them (2 
Rollers Abmt. 291; Lindew, 255; Gibson's Cod. 
196). On the negative. Sir Simon Degge says (p. 1, 
c. 12), that " he conceives the law to be clear other- 
wise, and that the foreigner that holds lands in the 
parish is as much obliged to pay towards the bells, 
seats, and ornaments, as to the repairs of the church.'^ 
The reason alleged against this charge upon foreigners 
is chiefly because the foreigner hath no benefit by 
the bells, seats, and ornaments ; which receives an 
answer in Jeffxey^s ccse (5 Co. 7), for there it is re- 
solved ^^ that landholders that live in a foreign parish 
are, in judgment of law, inhabitants and parishioners, 
as well in the parish where they hold lands, as where 
they reside, and may come to the parish meetings, 
and have notes there as well as others.'' And in 
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WoodwsrdT. Mdcepeace, 1 Salk. 164, where Wood- 
ward, who was a non-resident occapier of knda 
in a parish, refused to pay for the new casting of 
bells. The court held he was taxable for such bells, 
and C. J.' Holt added, '' If he be an inhabitant as to 
the church, which is confessed, how can he not hi 
an inhabitant as to the ornament of the church.** 
CVide Willymot's ease, H. 6 Jas. ; Chester's case, 10 
Jas., and 1 Bulst Bep. 20, which are strong auUio- 
rities that a non-resident occupier is liable for orna- 
ments; and also Bex v. Adlard, 4 Bam. k Cr. 772^. 
Notwithstanding the authorities are conflicting, there 
can be little doubt as to what is the law. Those on 
the negatiye side are old, contradicted by subsequent 
cases, and shaky ; it being said of Gibson (the chief 
authority), by L. C. J. Demnan, in Craven y. San- 
derson, 7 A. & £. 894, ^^ that it is needless to re- 
mark that that writer is not to be considered as an 
authority;" while, for the affirmatiye, are the more 
recent authorities of Degge, the gre***: common law 
judge Holt, and the established practice of centuries; 
for Degge, in his time, states that there would be 
great confusion in making several levies, and which, 
he says, he never observed to be practised within his 
knowledge. I am of opinion, therefore, that A. is 
liable upon the whole rate. 

A. H. MoBTOK (Louth). 

No. 146. — Term of yean — Merger (ante p. xxxv.). 
I agree with M. in his opinion that the term of 
1,000 years, created by the indenture of 1828, will 
merge. **It is a general principle of law, that 
where a greater estate and a less coincide, and meet 
in one and the same person, without any inter- 
mediate estate, the less is immediately annihilated, 
or, in the law phrase, is said to be merged — ^that is, 
sunk or drowned in the greater. Thus, if there be a 
tenant for years, and the reversion in fee-simple 
descends to or is purchased by him, the term of 
years is merged in the inheritance, and shall never 
exist any more'* (Steph. Comm. vol. 1, p. SOS, 
3rd edit.), T. J. P. 

No. 147.— r^fiaiii /or Life^-Mortgage 
{antej p. xxxv.). 

I presume that by ** mortgage ** is meant mortgage 
in fee. D. cannot make any binding conveyance for 
a longer period than ^e joint lives of himself and 
his wife, who need not concur, or acknowledge the 
deed. T. J. T. 

No. l^S,— Contract— Time for Payment— CredU 
Expiring (ante, p. xxxv.). 

In the absence of any agreement as to when the 
three months should be reckoned, I Am of opinion 
that B. is right in refusing to pay until Uiree months 
from delivery has expired. T. F. P. 



No. 160. — Execution of Power (atitej p. xxxvi.). 

As B.'s was a gen'^ral devise of her real estates to 
D., I imagme it did not affect those over which she 
had a mere power of appointment, unless it appeared 
by other circtunstances (as by her having no other 
estate for the will to work upon) that she intended 
them to pass. It would, however, have been a good 
execution of the power if the will had been made 
after the new Wills Act came into operation (7 Will. 
4, and Vict c. 26, s. 27 ; see also Stephen*s Com- 
mentaries, vol. 1, 686, thereon). J. B. P. 

No. 160.— feeculum of power (finte, p. xxxvi.). 

The mooter has omitted to state whether the tes- 
tatrix held any real estate upon which the will could 
operate, other than that comprised in the indentures 
of lease and release of 1792, and subject to the 
power of appointment. ' If she had any such pro- 
perty, I think the will was not a valid execution of 
the power, otherwise if she had none. The rule is 
laid down by Lord St. Leonard's in his work on 
Powers, 4th edit. p. 287, in the following words :— 
" But although a man may execute a power without 
reciting, or taking the slightest notice of it, yet it is 
necessary that he should mention the estate or in- 
terest which he disposes of: he must do such an act 
as shows that he had in view the thing of which he 
had the power to dispose. The question mostly 
arises upon wills. It is firmly settled 'that a mere 
general devise, however unlimited in terms, will not 
comprehend the subject of the power, unless it refer 
to the subject, or the power itself; or generally to 
any power vested in the testator, or unless some 
part of the will woidd otherwise be inoperative ; as, 
if the subject of the power be real ^estate, and the 
donor make a general devise of all his real and per- 
sonal estates, and has no real estate, there the estate 
subjected to his appointment will pass." T. J. P. 



THE LATE SERJEANT WILKINS. 



The circumstances attending the career of the late 
Mr. Serjeant Wilkins arc so extraordinary, and at 
the same time furnish so strong a warning to others 
who, like himself, may lie highly gifted, and inclined 
ui)oii the Btreiigtli of that to abuse the gift, that we 
think no apology necessary for introducing some 
*' random recollections'' of this way^vard sou of 
genius which have been furnished by some of tlic 
provuicial papers. 

It is not generally known, even by the " oldest 
inhabitants," that Serjeant ^\'ilkius was, for some 
years (I kno\y not how many) connected with 
Birmuigham. Of the few who knew him, of course, 
the lapse of thirty years (supposing they are still 
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amongst u») may make it difficult to remember the 
facts I am about to relate, or identify the compari- 
tively humble individual of that day with the late 
brilliant, dashing, and distinguished Serjeant. In 
fact, I believe even the learned advocate himself had 
forgotten, or wished to forget, his early connection 
with this locality. About the year 1828, there 
stood on the right-hand side of Freeman-street, as 
you go from Moor-fltreet, a building which looked 
▼ery like old shopping, and which, no doubt, had 
been used as such. At the period alluded to, how- 
ever, it was used as a day-school, and the man who 
used to wield the birch, and preside over a few 
dirty juvenile subjects, was Charles Wilkins. No 
one knew much about him. He appeared to be a 
man originally well connected, but owing to some, 
perhaps youthful, indiscretion, had forfeited the 
regard of his friends, and it was reported his father 
had disinherited him. However, he was determined 
to turn his talents and education to account if 
possible, and with this view he not only opened the 
above school, but it was said joined the Methodists, 
and preached two or three impressive sermons at 
Cherry-street Chapel. At the time I am speaking 
of there was a kind of debating society in existence, 
which held its weekly meetings at the Lamp Tavern, 
Bull-street. The subjects which came under dis- 
cussion were chiefly of a religious character, and the 
speakers were among the most distinguished of the 
Roman Catholics and Protestants of the town. The 
latter cause boasted of Mr. G. Edmonds, Mr. J. 
Dyer, and, I believe, Mr. C. Wilkins. I judge so 
from the fact that soon after hearing the two former 
gentlemen at the Lamp, I was invited to attend a 
discussion that had been arranged to take place 
between the two latter, at the schoolroom already de- 
scribed, in Freeman- street. This must have been in 
the year 1829, as the subject for discussion was the 
then all-absorbing one of Catholic Emancipation. 
Mr. Wilkins was to oppose it, and Mr. John Dyer 
(of the firm of Dyer and Cartland, brassfounders, 
Weaman-row) was to show its necessity. This was 
the first time I ever saw or heard Mr. C. Wilkins, 
but I never shall forget the effect, not so much of his 
speeches as his speaking, upon my youthful mind. 
I thought I never heard so eloquent a man as the 
poor schoolmaster. I well recollect his appearance. 
He seemed about thirty years of age, was even then 
of a portly and commanding exterior, and had evi- 
dently prepared himself for the occasion, intent, no 
doubt, upon making a hit. He opened the debate in 
a speech remarkable for its florid language and well- 
turned periods. His voice was, like himself, round 
and powerful, and reminded me not a little of one 
of our most popular preachers of that as well as of the 
present day ; and his delivery implied the successful 



student of elocution. When Mr. Dyer rose to reply, 
it was felt that he had but a poor chance. He could 
not please either the eye or the ear, as Mr. Wilkins 
had done ; but he had the best of the argument, and, 
in fact, spoke with considerable power and effect 
There were none of the flowers of oratory in his 
speech, but he demolished, by some most telling 
fkcts from history, all the beautiful theories his an- 
tagonist had set up. Wilkins was not so felicitous 
in his rejoinder, and was evidently disconcerted by 
the sledge-hammer mode of dealing with his pet 
arguments. One witticism, however, I recollect he 
indulged in, which, though not very brilliant, is 
perhaps worth recording. Dyer had frequently cited 
Drummond as an authority in favour of the view he 
took, and Wilkins remarked that Dyer had drummed 
so much upon Drummond Uiat he had almost 
drummed the drum of his (Mr. W.*s) ear off. The 
discussion terminated, I believe, in fiivour of the 
removal of the Catholic disabilities. We now come 
to that tide in his affaurs which, under the semblance 
of adversity, was designed to lead him to fortune. 
Soon after the period at which I have introduced 
him, he appears to have failed in all his attempts to 
eatablish himself here, and became so reduced as to 
be driven to the necessity of soliciting the smallest 
pecuniary aid that could be extended to him. He 
was seen at the comers of the streets, waiting the 
appearance of those whom he thought likely to re- 
spond to his appeal, and I have it from a most 
auChentic source that he has been so destitute as 
positively to be compelled to ask permission to sit or 
lie all night by the side of a brick-kiln fire in the 
neighbourhood of Highgate, for he had not even 
the means of paying for a bed in a common lodging- 
house. When I next heard of him, it Was in connec- 
tion with the Shakspeare Jubilee at Stratford-on- 
Avon. On that occasion I was informed he had been 
figuring as an actor, announcing imitations of the elder 
Kean, Liston, Dowton, &c., in which I am informed 
he acquitted himself admirably. No doubt in his 
wanderings he would resort to this as a means of 
temporary subsistence, and would pick up a few 
coppers by calling at the public-houses, and asking 
to be allowed to *^ fret his hour *' before them. It 
vras while thus itinerating about the Midland Coun- 
ties that he happened to find himself at Newark at 
the time of the general election, which must have 
been about the year 1832. Serjeant Wilde was the 
liberal candidate for th'at borough, against the 
powerful interest of the Duke of Newcastle. The 
town was in a ferment. The day of nomination 
arrived, and after the respective candidates had 
been proposed, and the formal business was con- 
cluded, a stranger got up on the hustings, and began 
to address the electors in favour of the liberal candi* 
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date* He was the best and most popular speaker 
on that occasion. He kept his mixed auditory in a 
roar of laughter at the expense of the Tory candi- 
date^ and spoke with such tact and fluency that 
Serjeant Wilde himself was induced to join the 
crowd of admiring listeners^TThe question became 
general, " Who is he ?" The learned Serjeant 
became interested in it, and at the conclusion of the 
long address expressed a desire to become better 
acquainted with a man who had exhibited such 
extraordinary ability. I need not say much more. 
Thia was the turning point in the strange career of 
Charles Wilkins. I believe it is pretty well known 
that Serjeant Wilde took an interest in liim firom 
that day, and enabled him to pursue his studies pre- 
paratory to his being called to the bar. Poor fellow ! 
he had doubtless been called to many bars before 
that. I had lost sight of him for some years, when 
happening to be at Manchester about eighteen years 
ago, I went with a friend to the New Bailey Sessions, 
Salford, to hear some case tried, when I espied 
among the gentlemen of the long robe that unmis- 
takeable head and face ; and I was not long before I 
heard him address the jury with his characteristic 
force and audacity. For some time after that, I atten- 
ded the sessions whenever they happened to be agate 
(to use the phrase of the district), on my visiting Man- 
chester, ibr it was always a pleasure to hear him speak ; 
and I was seldom disappointed, for he held briefs in 
almost every case. To illustrate his peculiar tact, 
I recollect, on one occasion, he was counsel for a 
poor girl,' who had been charged with robbing her 
master. It happened that just before Wilkins rose 
to address the jury, one of the latter had been blow- 
ing his nose so powerfully as to produce a red and 
watery appearance about his eyes. This incident 
was turned adroitly to account by the learned advo- 
cate, who exclaimed, on rising, ^' I perceive one of 
the jury has been weeping," and following up the 
words in a tone of sympathy for the accused, he so 
worked upon the feelings of the jury that veritable 
tears at last did respond to his appeal, and the con- 
tagion quickly spread through the court. The con- 
sequence, I need not say, was the acquittal of the 
prisoner. It appears. that, like most junior counsel, 
he was some time before he obtained briefs, being un- 
known in that locality. This disadvantage, however, 
he overcame by delivering a public lecture at the 
Com Exchange, Manchester, on the writings of 
William Cobbett, who was then putting up for the 
• borough. In this he so pleased the Tories (for he 
was all things to all men), that they interested 
themselves for him, and he speedily held as many 
briefs as Dr. Bro^vn and Mr. Brandt, his seniors in 
forensic experience. I need not follow the subject 
of this sketch to London, the last and final scenes of 



the wonderiul drama of his life, smce his subsequent 
achievements at the Old Bailey, and on the circuits, 
have become patent to the world. I fear, however, 
from what I have lately heard, that all his sad 
reverses, and the many lessons of adversity, failed to 
teach him wisdom, and that his singular gifts, varied 
attainments, and great professional skill, crowned as 
they were at last with success, did not lead to hap- 
piness or permanent prosperity. But while we 
deplore his failings, let us do justice to his great and 
distinguishing merit, which I have heard acknow- 
ledged by a judge upon the bench, that of throwing 
his whole heart and soul into the cause of his client. 
Never in this sense was a man more faithful to the 
trust reposed in him. And this is a striking and 
redeeming feature in his character as a public man 
— ^a counterpoise to the many errors of his life. If 
he was not true to himself, he was, at least, true to 
others. — From the Birmingham Journal 

The late Mr. Seqeant Wilkins was buried, in a 
very unostentatious manner, on Tuesday last. He 
was the son of a physician of some repute, and was 
himself educated for that profession. Circumstances 
disinclined him to the pursuit for which he had been 
intended, and consequent differences with his &ther 
led to his being cast out upon the world, and left to 
live by his wits, which were sharp enough for any- 
thing. He, at this time, fell in with a very clever 
fellow, now a commercial traveller, who is well 
known in many districts of England as a wit, a 
mimic, and a first-rate comic singer. He has ^so 
published several soi^, which have gained more 
than average popularity. These' two young men 
went about from public-house to pubUc-house, in. the 
small towns around Birmingham, Worcester, and 
Warwick, giving dramatic entertainments in club- 
rooms, and singing songs for the amusement of the 
company. In this way they often made a good deal 
of money, but as they spent it as fast as it came in, 
a run of bad luck brought upon them many difficul- 
ties. All this while, however, Wilkins attended to 
his studies, and improved himself in his knowledge 
of continental languages, with which he was fairly 
acquainted. Shortly, the irregularities and uncer- 
tainties of. this mode of life were felt to be inconve-^ 
nient, and Wilkins, who was by nature an actor, 
joined a company of strolling players, who were 
then performing ^^the legitimate drama** in the 
neighbomrhood of Birmingham. During this en- 
gagement. Dr. Newton, a celebrated We8le3raii 
preacher, paid a visit to the town, and Wilkins (who 
always ran after orators, and had many times heard 
Irving, Hall, &c., of whom he was a capitaLimitator) 
went to hear him. Strange to say, he was so im- 
pressed that he resolved on the immediate abandon- 
ment of the stage, settled down in Birmingham as a 
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schoolmaster, and became a local preacher among the 
Wesleyans (in which capacity he was yery popular). 
He engaged pretty freely in political agitations^ and, 
I belieye, got his skull unpleasantly cracked in the 
riots at Nottingham, at the time Uiat the castle of 
that town was destroyed by the mob. He was 
pursuing these aTocations of political and religious 
agitation when 'Mr. Serjeant Wilde contested with 
Mr. Gladstone the Duke of Newcastle's pocket- 
borough of Newark. Wilde found him out, and 
secured his services as a speaker. Indeed, Wilkins 
may be said to hare fought the battle. Wilde was 
unsuccessfiil, but presented a petition against the 
return of his| opponent on the ground of bribery, 
which led to liie seat again being thrown open. 
He renewed the contest, and again Wflkins, by 
Toice and pen^ fought hard fbr his patron. Wilde 
was so gratefal for these' serrices, that he took 
Wilkins to the bar, paid for his dinners, prorided 
him with a good brief to start with, and fairly set 
him on his legs as a barrister; and yery s6on 
Wilkins outstripped him in the extent and yalue 
of his practice. Up to the time of his being seized 
with sudden illness, he had, for four or fiye years, 
been making an income of from £6,000 to £9,000 
a-year. Yet was he poor. His own habits were 
not economical ; his hospitalities were eztrayagant ; 
and his generosities were costly. He was the 
bene&ctor of many a struggling student ; and has 
often been known, after a trial was oyer, to drop a 
guinea into the hand of a poor and timid witness, 
out of whom, by positiye buUying, he has got the 
facts essential to the success of his case. He was 
cleyer, in the highest sense. Many loved him who 
lamented some of the peculiarities of his life, and 
his death was heard with regret by his brethren at 
the bar. — Correspondent of (he Bristol Advertiser, 

ARTICLED CLERKS. 



Stampxng Articles bsfobx Ekrolment. 
Ws have before stated the provisions of the 19 & 
20 Vic. c. 81, 8. 8, of which a discretional power 
is given to the Commissioners of the Inland Revenue 
to stamp articles of clerkship,'afaayfiiiM, on payment 
of the duty and penalty, if ^ected by the Lords of 
the Treasury so to do. We have now to add, that the 
decision of Mr. Justice Erie, in the case of Ezparte 
Williams (5 Week. Rep. 876 ; 28 Law Tim. Rep. 
839), has completely nullified the utility of it, inas- 
much as his lordship decided that before articles of' 
clerkship can be enrolled, they must be stamped, so 
that the statute has just effected this mighty change, 
that if by any accident the officer of the court should 
permit articles to be enrolled without being stamped, 
the act might be brought into operation, and the 



clerk be placed in the same position (on payment 
of duty and penalty) as if the articles had been 
originally stamped. How seldom this b likely to 
happen, our readers can easily guess, e^»ecially con- 
sidering that the clerks in the Masters^ Office retain 
for a fortnight, at least, the articles^ with a view to 
a leisurely exannnatio]^ of them, and the indorsement 
of due enrolment 



REGISTRATION OF TITLES. 



The Commissioncn have made their report, which 
is of the usual length, though perhaps of mor« prac- 
tical value than some other reports. There is first 
of all to be an experiment made in some lucky 
county, and that in the favoured part of the United 
Kingdom called Ireland. For some time, registry 
is to be optional. There may be an official investi- 
gation of any title ; and, on payment of an insurance 
premium to Government, the latter is to warrant 
the title, compensating any persons damnified by 
the title, turning out to be bad. We shall, here- 
after, have time and space to notice the report more 
indetaiL 



THE MONTHTS SUMMARY. 

Arresting dead body for debt,-^We take, Irom the 
late edition of Steer's '' Parish Law,*' the fbllowing 
interesting notice of the supposed doctrine that a 
corpse might be arrested for debt : — " The vulgar 
notion that a dead body may be arrested for debt, 
and prevented firom being buried, which seems to 
have been ini^orted from the civil law, has now 
become obsolete, . though linwpod says it at one 
time prevailed (Wood's Civil L. 148 ; lind. 278) ; 
and the fimeral of Su* Barnard Turner in 1784, pro- 
ceeding firom London to Hertford, was said to have 
been stopped by an arrest of his body till his fiiends 
entered into engagements for his debts (1 Bom's 
EccL L. 258 b) ; and the body of Dryden, the poet, 
was seized in like manner. But the legality of such 
a proceeding cannot be supported. By the death of 
the debtor all property is vested in others — his heir 
and personal representatives; and that his body 
after death can be no satis&ction seems to be the 
opinion of the Legislature in the stat. 21 Jae. 1, 
c. 24, which provides that if a debtor die in execu- 
tion the persons at who^ suit he stands charged 
may sue out new execution against his land and 
goods. The authority of the case cited by iSyde, 
C. J., m Quick v. Copleton (1 Lev. 161 ; 1 Sid. 
242 ; 1 Keb. 866), in which a woman was holden 
liable on a promise to pay, in consideration of fixrr 
bearance to arrest the dead body of her son, was* 
thus contradicted by Lord Elletiborough in Jones v. 
Ashbumbam (4 East, 460, 466) >— ' It is impossible 
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to contend that this past forbeanmoe could he a good 
consideration ; for an aaiampsit to seise a dead body 
upon any such pretence would hecoMira hmog mores, 
and an extortioii on the relatiyes. It is contrary to 
eyery principle of law and moral feeling : such an 
act is revolting to humanity, and illegal, an4 there- 
fore a promise extorted by ike fcar of it eoiild 
never be yalid in law. It might as well be said that 
a promise in consideration that one would with- 
draw a pistol from another*s breast could b^ en- 
forced against the party acting under such unlawfid 
terror. Where a gaoler refoae to deliver up the 
body of a prisoner who had died in his custody, 
unless certain claims against the deceased were 
aatbfied, the court compelled him to do so by 
mandamus (Reg. v. Fox, 2 Q. B. 247).'* 

InjunctUm — I/dng answer, — ^The Master of the 
Rolls has decided that upon a motion for an injunc- 
tion, a defendant cannot read his answer unless the 
plaintiff has had an opportunity of cross-examining 
the defendant upon it. (Whightman v. Wheelton, 
28 Law Tim. Rep. 316). 

Alieration in Charierpariy after signature,— Tixe 
Court of Exchequer has recognised the authority of 
Piggott's case (11 Co. Rep. 27), and has held that 
an addition to an alteration of a charterparty avoids 
it, though the alteration or addition was in &ct 
made without any fraudulent intention, and by a 
person not a party to a contract, but being the agent 
of one of them. (Crochewitch v. Fletcher, 28 Law 
Tim. Rep. 822). 

Penal servitude,— 'Ihe ticket-of-lelive question is 
to be solved by a bill introduced by Sir George 
Gray, whereby transportation is abolished, and penal 
' servitude takes its place, being rendered co-exten- 
sive with the proper terms of transportation. 

Dissolution of Parliament. — ^The sudden dissolution 
of Parliament has, of course, put an end to the 
experiments of our would-be-law improvers for some 
time to come ; and we might have omitted much of 
what appears in this number, but as it was in type 
before the dissolution was even thought of, we have 
considered it best to let the matter remain — es- 
pecially as in the new Parliament, when parties have 
discovered their respective strength and weakness, 
most of the measures will be resumed. 

The Judge and the Dad money — Respectable appear^ 
ances and good countenances, — Judges, like amateur 
justices, often say and do comical things. In the 
Court of Queen's Bench, the other day, a respectable 
young woman sued a butcher and his wife for false 
imprisonment, having been given into custody for 
uttering a bad shilling, when it appeared that the 
shilling she tendered was a good one, and must have 
been changed by somebody. The judge (Eric) 
hereupon made tiie followmg sage remarks c — 



" From the appearance of both these women no one 
would suppose that the plaintiff had attempted to 
pass a bad shilling ; nor would any one believe that 
defendant's wife would have been guilty of that 
intense wickedness of substituting a bad shilling for 
a good one. There were many who would dor such 
a thing, but it was generally to be perceived in their 
countenances I" And so, probably taking the Lava- 
terian view of the question, the jury gave the ]plain- 
tiff 208. damages only. 

New judge — Mr, Baron ChanneU, — ^Mr. Seijeant 
Channell has been appointed a Baron of the Ex- 
chequer in the place of the late Mr. Baron Alderson 
(anle, p. xxx^. The Solicitor-General declined the 
appointment, being, it is said, in hope of a better 
appointment, in another court, at no great distance 
of time ; in other words, he is expecting one of the 
chiefships will become vacant : a pleasant prospect 
for the present holders. 

Taking the Oaih,—ln a case before Mr. Commis- 
sioner Phillips, in the Insolvent Debtors' Court, one 
of the witnesses called took the testament (to be 
sworn) into his left hand, and, x>n being told by a 
counsel (Mr. Sargood) to take the book in his right 
hand, Mr. Commissioner Phillips said he never 
could understand why the b,ook was to be taken in 
the right, and not in the left hand. — ^Mr. Sargood : 
Because the other is the wrong one. — ^Mr. Commis- 
sioner Phillips : Suppose a man is left-handed? I 
never could understand such ridiculous trifles. — ^Mr. 
Sargood said it was an established custom.-^The 
Commissioner : It is a very ridiculous one. Why a 
glove should be taken off I don't loiow. I have 
seen . a person ten miautes taking off a glove.— The 
witness' was ultimately sworn in the usukl manner. 

The Advocacy of the Bar,-^hi the last number of 
the '^ Journal of Jurisprudence," in speaking of the 
Lord Advocate of Scotiand and the late trial of Dr. 
Wielobycki, the subject of advocacy is considered ; 
and as we have before, (pp. 246-8) mserted some 
remarks thereon, bur readers may not b^ unwilling 
to have another view of the same subject : — '^ The 
conduct of the defence (of Dr. Wielobycki) enabled 
the Dean of Faculty to make one of those brilliant 
appearances in which he has no superior. The tone 
adopted — ^perhaps the only one possible in the cir- 
cumstances — has revived the question, as to how far 
the privilege of the bar in this particular ought 
morally to extend. Admittedly, in many cases, the 
only possible course is to destroy an adversary's 
case, by showing, that, as regards a witness with the 
most perfectly honest intentions, his means of know- 
ledge are imperfect, his memory treacherous, or 
that, in the si«iements he has made, he was too 
much influenced by causes peculiar to himself, to en- 
titie his testimony to be received with that weight to 
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which, m other circumstances, it would have been 
entitled. This right of unlimited criticism on a per- 
son's character and conduct is one of those priyileges 
which, in all countries, is conceded to the bar, not 

for the advantage of the counsel hunself, but with 
the view of enabling him to protect property the 
solemn interests which are committed to his care. 
Every person being innocent till he is proved to be 
guilty, the duty of counsel is to see that his client 
is not convicted save on evidence of a kind which, 
in the opinion of all men, is beyond suspicion, and of 
an amoifnt- such as the law in the particular case re- 
quires. What may be his own views of the case are 

j^uite out of the question. Because, what is he re- 
tained for? The question is very clearly answered 
in a paper lately read before the Juridical Society 
by Mr. Daniel, Q.C. (anU, p. 246). The system of 
advocacy, he says, was essential to the administra- 
tion of justice : 1, because the suitor was generally 
unable to state his own case either as to law or facts ; 
2, because he was possibly unable to cope with his 
opponent ; and, finally, because the power and in- 
fluence of the judge, and his unintentional errors, 
demanded protection for the party. An advocate, 
the learned gentleman argued, had no right to set 
up his own conscience as the standard of his client's 
interests, any more than a judge has to set up his 
own conscience as the standard of justice in adminis- 
tering a law which he feels to be harsh, but which 
he is, nevertheless, bound to enforce. Therefore an 
advocate has no right to treat a case, and conduct a 
defence, in the manner in which, were he in the 
client's position, he might feel himself mora^ bound 
to do. The mistake commonly made in discussing 
this question, is to confound natural with civil equity. 
Whatever be a man's moral obligations, he is, in a 
court of law, legally entitled to demand all those 
rights which law allows him ; and the counsel he re-, 
tains is bound to enforce this demand to the ibllest 
extent. In short, the whole question cannot be 
better placed than on the ground on which it has 
been put by Cicero— that while it is the judge's duty 
to deal with the truth, it is the advocate's province 

' to deal with probabilities — ^ Judicis est^ semper in 
eausis vemm sequi: nonnunquam verisimile etiam si 
minus sit verum, defmdere,^ — (De, Off,, ii. 15). In 
doing so, he must be guided by his own discretion ; 
but it is a discretion such as, in the language of old 
Sir Joseph Jekyll, should be exercised by a court of 
equity—* Discretion is a science not to aQt arbitrarily, 
according to men's wills and private affections;' 
and, therefore, were a counsel to be always guided 
by his own convictions, justice could no longer be 
properly administered. A man's chances in litiga- 
tion, or at a criminal bar, would then vary, as Selden 
satirically said equity varied with the conscience of 



him who is Chancellor, 'which was sometimes 
larger, and sometimes narrower — ^being as uncertain 
as the Chancellor's foot— one having a long foot, 
another a short foot, and a third an indifferent foot. 
It is the same thing with Chancellors' consciences.^ 
And so, we may add, would it be with the Dei 
Minores of the profession." 

Attorney* s bill, — A decision deserving the attention 
of all solicitors has been given by the Court of 
JSxchequer (Pigot v. Cadman, 28 Law Tim. 
825), to the effect that if a duly assigned bill of 
costs be defective in omitting to state the particu- 
lars of certain items, the plaintiff cannot recover 
in respect of the admittedly correct portion of the 
bill : part being bad, the whole bill was vitiated. 

Power to mortgage does not authorise a power to selL 
— Notwithatanding the case of Russell t. Plaice 
(18 Beav. 21), where the Master of the Rolls sus- 
tained the validity of a power of sale in a mortgage 
by an administratrix, Y. C. Kindersley has decided 
(Clark Y. Panopticon 5 Week. Rep. 332) that a 
power to mortgage does not include a power to 
give authority to sell, and that, therefore, where 
an institution was authorised by charter to borrow 
money on mortgage, the directors, &c., were not 
authorised to give a power of sale in such a mort- 
gage. His Honour was clearly of opinion that a 
trustee could not give such a power. 

Money paid in mistake^ rent, — Rent paid under a 
mistake of facts may be recovered back (Barber t. 
Brown, 28 Law Tim. 318). 

Voluntary trusts — Imperfect gifts — Where trust 
created enforceable by volunteers, — We have before 
(see ante^ p. 257) drawn attention to the case of 
Pamell v. Kingston (2 Jui; K. S. 854 ; 28 Law 
Tim. Rep. 217), and as the doctrines there men- 
tioned are of a rather abstruse nature, we avail 
ourselves of the assistance of an article in the ** Jurist 
(vol. 3, N. S. pt. 2, p. 8), to place the points of 
distinction more prominently before our readers. 
The Lord Chancellor is reported in Scales v. Maude 
(6 De Gex and Macn. 43 ; S. C. 1 Jur. 1147), to 
have said : ^* Mere declaration of trust by the owner 
of property in favour of a volimteer is inoperative* 
and courts of equity will not interfere in such a 
case. The case is different where there has been 
a change of legal ownership, and so a trust has been 
constituted, and then the court will inquire what 
the trusts are." The Lord Chancellor, therefore, 
appears to be of opinion that a person having 
property can only create a trust in favour of a 
volunteer by a transfer of the legal interest therein^ 
But is this correct? According to the admitted 
principle upon which the court acts, where a 
trust has actually been created, and the relation 
of trustee and cestuis que trust ' established. 
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equity will enforce the trust in faTOur of Tolun> 
teers ; but if a person declares himself to be a 
trustee fox* another, a trust is actually created, 
and the relati<Hi of trustee and cegtuis que tnut is 
as completely established as if there had been an 
actual transfer of the legal ownership; and a court 
of equity, therefore, has sufficient grounds for 
canying the trusts into effects Thus Lord Eldon, 
in exp. Fye (18 Yes. 14), said : "A court of equity 
will not asast a Tolunteer ; yet, if the act is com- 
pleted, though Toluntary, the court will act upon it. 
It has been decided, that upon an agreement to tranS' 
fer etock^ this court will not interpose ; but if the 
party had declared hinuelf to be the trustee of that 
stock, it becomes the property of the ceetuis que trusty 
without more, and the court of equity will act upon 
it.*' It is true, that where a person ineffectually 
attempts, by lUi imperfect gift, to confer an interest 
upon volunteers or trustees for their benefit, a 
court of equity, however clear the intention may 
appear to have been to confer an interest upon the 
donees, will not interfere ; and in this respect the 
deci^on of the Lord Chancellor, in Scales y. Maude, 
appears to be right. 

nights of creditors against reed assets — Within what 
time enforceable. — A writer in the "Jurist" (vol. 2, p. 
638) discusses the two following questions : — 1. How 
fyi is the right of a creditor against the real assets 
of his deceased debtor an independent specific 
claim with a right to be kept alive as long as his 
debt is unbarred ? 2. How far does it enable him to 
go against the estate in the hands of persons 
daiming adversely to his debtor? These points 
arise out of the case of Beale v. Symonds (16 Bcav. 
406), in which the Master of the Boll refused to 
force a title on a purchaser, the reasons being, that 
a mortgagor having died intestate, and without 
heirs, although the mortgagee had a good title 
against the Crown, claiming by escheat, it was very 
questionable whether the equity of redemption in 
his hands was not assets for payment of the debts 
of the mortgagor, and whether a creditor of the 
mortgagor might not, upon taking out administration, 
be entitled to redeem ; for that, although the mort- 
gagor had died more than twenty -one years ago, 
there might still be debts arising from recent 
breaches of covenant, and therefore not barred. 
The writer^s conclusion is that the above case should 
not be relied on as supporting the position, that the 
equity of redemption in the land of a debtor will 
remain liable to his debts in the hands of his mort- 
gagee during the period, however long, for which 
those debts remain capable of being enforced by 
action against his personal representatives. 

Voluntary settlements — Snjjlcient declaration of trust 
— Purchasina stock and then scttVmg it, — AVc have 



before (vol. 1, pp. 167—170, 804 ; vol. 2, pp. 88— 
41 ; ante, 184, 220) called attention to the very 
important and abstruse doctrines upon the subject 
of voluntary settlements— than which scarcely any 
head of the law seems to be less understood or cared 
for by practitioners in general, though in reality it 
is impossible to over-rate its importance. We have 
noticed two cases at pp. 256, 257, to which the reader 
should refer — the one showing the necessity for a 
declaration of trust where no valid conveyance or 
transfer is made at law, but that if there be a valid 
transfer at law, the imperfectness of the declaration 
of trust is immaterial ; the other case showing that 
though stock was not specifically comprised in the 
statute against settlements, yet as money might now 
be reached under the late statutes giving greater 
effect to judgments and executions, a settlement of 
stock pmrchased by the settlor with his own money 
whilst indebted is void as against his creditors. 

Service of proceedings in Chancery on Saturdays, 
j-c. — By an order of the Court of Chancery of the 
2nd of February, 1857, that in lieu of Ord. 22 of the 
26th of October, 1842, the following order shall be 
substituted (that is to say) : — " Service of all writs, 
notices, summonses, orders, warrants, rules, docu- 
ments, and other proceedings not requiring personal 
service upon the party to be aftected thereby, shall 
be made before seven o'clock in the evening, except 
on Saturdays, when it shall be made before two 
oVJock in the afternoon, and if made after seven 
o^dock in the evening, on any day except Saturdays, 
the service shall be deemed as made on the following 
day, and if made after two o*clock in the afternoon 
on Saturday, the service shall be deemed as made on 
the following Monday. 

Equitable defences — Perpetual iujunction, — The 
common law courts persist in holding that a defendant 
can only avail himself of an equitable plea where 
the facts would entitle him to a perpetual and 
unconditional it\junction hi equity against the judg- 
ment in the action (Stindsou v. Hall, 28 Law Tim. 
Rep. 825). 

Lord Ellciiborough''s Jirst brief — ^Thc following 
story is communicated to the Bradford Observer, 
as narraited by the late Richard Hodgson, Esq., of 
Whetlands, formerly a notable of Bradford : — " Mr. 
H. had become possessed of additional property; 
but a claimant sprung up that disputed his legal 
dtle to it, and instructed his attorney to demand 
from him (Mr. H.) an inspection of the title-deeds, 
which being done in an insolent dictatorial maimer, 
he peremptorily refused. ^ Then sir,* said the law- 
yer, ' I will compel you to produce tlieui at York ;' 
and there, as promptly responded l^lr. H., I will 
meet you, and thrash yuu too, to your hearths content.' 
Mr. H. shall now tell the story himself: — *■ 1 was 
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made defendant, and, of coune, had to wait my 
opponent's attack, whose first move was to secure 
all the leading counsel travelling the Northern 
Circuit, ' Never mind,' says I to my lawyer, ' my 
title is so indisputahle, that if I cannot meet with a 
counsel to my mind after we arrive at York, I will 
be my own-counsel, and lick them too.* On arriving 
at York, Mr. H. and his solicitor immediately pro- 
ceeded to the castle,' the assizes having ojpened that 
day, having formed the singular determination to 
select liis counsel firom his * physiognji)my' whilst, 
seated in court. • After careftilly surveying the big 
wigs and the faces under them, I remarked to my 
lawyer, ^ I rather like the looks of the young man on 
our left ; speak to him, and inquire if he has any 
objection to t consultation with a view to a brief; 
if I am not mistaken, there is both sense and law in 
thai head.' The reply to the question was, ^ I shall 
be liappy to see you at my lodgings this evening at. 
six.* On being ushered into his room, the young 
counsel, whose name I did not even know, said, 

* This is the first time I have travelled the circuit, 
and your brief is the first I have had ofiered ; I am 
but a young barrister, and I think it only fair to. give 
you this warning.' I replied, * I like you no worse 
at all, but all the better, for your candour ; we will 
now proceed with the consultation. ' Although my 
title was intricate, there was no doubt of its l^ality. 
My young counsel made himself master of every 
point in an incredibly short time. * Your title,' he 
remarked, ' is good beyond question ; if I can only 
make the court and jury see it as clearly as I see it 
myself, there will be no doubt of the result ; dare 
you entrust me with the brief after the warning I 
have given you ?' * I dsfre,' I replied, and the brief 
and all the necessary legal documents were handed 
to him. *• By the bye,' I remarked, * you must give 
me your name.' ■ Law,' he replied, * is my name.' 

* Then of course we must be right,' I responded, 

* having already secured Law on our side.' On the 
third day of the assises, our cause was called, and 
it being one of those where the * onus probandi ' lies 
with the defendant, we were called upon to proceed. 
My young counsel rose, and all eyes were di- 
rected towards him, never having been seen at 
York before ; and during the whole time of his 
speaking (two hours) the attention of the entire 
court never slackened. At the conclusion of bis 
address, a buzz of approbation ran through the bar 
and audience. His lordship, addressing the leading 
counsel on the opposite side, inquired if, after the 
clear, lucid, and able statement of the law of the 
case — ^and it was altogether a question of law — he 
would think it his duty to take up the time of the 
court by a reply. *Yes, my lord,' uiswered a 
grufif voice; Sve are not in the habit of falling 



before we are knocked down.' ' Very well, as you 
will, brother Cockin.' The trial proceeded, and 
at its conclusion the judge told the jury that the 
question at issue was entirely one of law, and there 
was no doubt the law was witii the defendant, as his 
counsel had most conclusively' shown, in a speech 
which would have done honour to* a veteran, and 
argued well for the learned counsel as regarded the 
future. The jury, without turning round, gave a 
verdict for the defendant. I was so excited, con- 
tinued Mr. Hodgson, ^ that, forgetting where I was, 
I sung out, ^ Young man, young man ;' but recol- 
lecting myself, I said. < Learned sir,' addresang 
my young counsel, 'if you live, to die of old age, 
you will become either Lord Chief Justice, or Lord 
Chancellor.' ^ Thank you,' responded he, 'I wish 
you may live to see it.^ And I have lived to see it, 
as I suppose I need not inform you, that my young 
counsel, Mr. Law of that day is now the celebrated 
Lord Chief Justice EUenborough." 

Matrimonial causea— Court of ProJate.— The I«rd 
Chancellor has introduced his bill transferring the 
jurisdiction of the Ecclesiastical Courts in Probate 
and matrimonial cases to distinct courts. The 
measure has already met with much objection, and 
his lordship has had to endure not a little abuse and 
obloquy on account of it. There is to be one Court 
of Probate, which is to be a temporal and not an 
ecclesiastical court, and to be established in London 
for the mere purpose of registering wills and of 
directing in what courts any questions which may 
arise as to their validity shall be tried. District 
courts are to be continued for the purpose of proving 
wills where the personal estate is sworn under 
£1,600. The Court of Probate in London is to be 
presided over by one of the vice-chancellors. The 
exclusive privileges of the proctors are to be re- 
tained for the registration of wills,' but tbe court is 
to be thrown open to practitioners in the common- 
law courts- for other business, which just amounti to 
nothing, inasmuch as the contentious jurisdiction of 
the court is to be abolished, and, beyond registering 
wills, it will have simply the office of laying the 
venue for the trial of issues concerning their validity. 
Where the personal estate is sworn under £200, 
county courts are to have jurisdiction to determine 
whether wills are valid or not. 

English, Irish, and Scotch judgments.—'Ihw bill 
providing very reasonably that a judgment obtained 
in England should have the same effect in Ireland 
and Scotland as in England, et vice vers^ has met 
with a very strong opposition firom .persons who 
probably think it would introduce a very incon- 
venient state of things for themselves, and it is by 
no means certain that it will, though so very proper 
a measure, get through Parliament. 
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Sift, — "hij attention has been drawn to some re- 
marks in yoor journal (see atUe^ p. 838) upon the 
scheme of Mr. Norton and myself, for getting .up a 
periodical in connection with the Law Stndeats* 
Mutual Corresponding Society. 

I trust to yon, in common fiumess, to insert this 
letter in your next number. 

Before gmng into the merits of this question, I 
should wish to be informed what right any journal 
or private individual has to attempt in any way to 
fetter or control the free action of a private society 
like the Corresponding Society, or in any way to in- 
termeddle with its concerns. 

I must say, I consider your remarks on this 
ground alone extremely uncalled for, to say the least 
of them ; and in this opinion I do not stand alone, 
as the letters I have received from members of the 
Corresponding Society plainly show. 

You speak of competition. This paragraph must 
surely have been written without reflection. It is 
nothing more or less than absurd to suppose any- 
thing of the sort. To say nothing of the proposed 
journal being merely the organ of a private society, 
is it likely that Mr. Norton and myself would give 
up a lairge portion of our time and trouble merely 
for the purpose of opposing your journal or any 
other, remembering that we get nothing but thanks 
for this time and trouble. We do it for the good of 
our society ; and, however you or any other person 
may misconstrue our motives, we have abundant 
testimony that they are amply appreciated by our 
fellow members. This is really worth no further 
notice. 

I wish to state that I think your journal deserves 
to meet with support from articled clerks, as you 
have fought their battles to the best of your ability, 
for a length of time. As you are possibly aware, 
until the last month or two, I have been your sub- 
scriber for some years, and only ceased •to be so 
because I wanted to take k periodical fitter for ad- 
vanced students— ^ntaining reports, &c. But, 
though rendering my testimony to the worth of your 
jouma], I most emphatically deny that you or any 
other person have or has a right to intermeddle 
with the private affliirs of the Corresponding 
Society ; and to say to them, " You must not have a 
journal of your own, for fear it may take the place 
of our journal.'^ 

The letter immediately following your remarks in 
your last number, I do not deem it requisite to notice 
in any way whatever. But, as I have received from 
various quartera suggestions that the circular of Mr. 
Norton and myself might mislead as to the nature 
of the intended journal, I think it right to explain 



matters a little ; and this is don^ shortly and simply, 
by saying that that circular had exclusive reference to 
the Corresponding Society. When we stated that 
articled clerks should be represented, we were speak- 
ing of the members of the society ; and, in &ct, I 
believe our very words were, "that an important 
society like ours should be represented by the 
press.*' I have not one of the circulars left, there- 
fore I cannot more fully go into this part of the 
question, but it is patent upon the face of it that all 
we said was of the society. Why, whii is the title 
of the proposed journal? Not "The Articled Clerks' 
Journal," but " The Articled Clerks' Journal, pub- 
lished by the direction of the Law Studente' Mutual 
Corresponding Society," which is a very difierent 
thing. 

I am glad to inform you that of 100 articled clerks 
to whom I sent the circular, the perstm who writes 
in your journal only opposed the scheme. From 
most of the others we have received thanks and 
approval. I am also glad to say that we have met 
with far more support than we dared to hope for. 
In cqnclusion, I beg to say that I think Mr. Norton 
and myself will, whether you approve of oui^plan or 
no, and whether it succeeds or not, rest happy in 
the -knowledge that we have tried to benefit our 
fellow atudents, and have received their thanks, 
which is an abundant reward. I am, &c., 

Chables C. Ellis. 

Note. — ^We give insertion to the above communi- 
cation (which we have slightly shortened) on the 
principle of audi alteram partem^ and that every 
reader may judge for himself on the matter. 

We certainly are greatly surprised to find firom 
Mr. Ellis's letter that the projectors of the new 
articled clerks' journal object to our notice ante, 
p. 338, which We thought, and still think, under the 
circumstances, was a very mild and even a kind 
reference to their project. If we had done as the 
Law Timis did, with respect to the new law journal, 
no doubt we should justly have laid ourselves open 
to animadversion ; but we were far from following 
so bad a precedent, and stated that we did not deny 
tiie right of any one to issue even a " rival " publica- 
tion. We did not dwell upon the expressed inten- 
tion to extend the circulation of the new journal to 
articled clerks generally, but a sentence in the 
communication from-Jklr. Ellis given above requires 
us to state that such is the case, though, as we have 
not now the prospectus by us, we cannot state the 
exact words, and we ar$ sorry that Mr. Ellis had 
not one before him when writing, othex^ise we are 
sure he would have qualified his statements But we 
beg to repeat that we have no objection to this course 
being pursued, and we can assure the projectors 
that we are quite sincere in saying sd. When Mr. 



us 



THE LAW CHRONICLE. 



[May 1, 1857. 



E .is has had a little experience in his novel positioa 
of editor, he will not he so particular in questioning 
another editor s right to ^^ fetter or control the free 
action of a private society,'^ or 'Mo intermeddle with 
its concerns," particularly where the originators of 
the society have been rather urgent to have the 
society noticed — as was the case with his society 
long before he joined it, and has continued until a 
very recent period. 

With respect to the imputf^tions on our c<ATe- 
spondcnt, we really think they arc uncalled fbr» as 
we arc certain that the only motive w;hieh has^ in- 
duced him to notice the project. ha9 been an anxious 
desire that a Society, whose design was so good, 
and whose success was so apparent, should not be 
marred by an undertaking quite foreign to its 
original projection. We might safely say that^next 
to the originator of the Society — Mr. Gilman— we 
believe no member has' been so anxious for its wel- 
fare as Mr. Randies ; and we know that none' are 
more capable tlian he, not merely of sustaining, but 
of increasing its reputation. 

With reference to the mention by Mr. Ellis that 
he had formerly been a subscriber to our publica- 
tion, and had only recently countermanded, we can 
assure him that we were not before aware of either 
circumstance — certainly neither influenced us in 
our remarks. — ^Eds. 



THE MONTH'S SUMMARY. 

Easter Term Examination. — The following is the 
ordinary statement contained in the newspapers 
respecting the Easter Term Examination : — 

'^^ There are about 100 candldr^tes this term for 
admission, including several articled clerks who 
were * plucked* on the last occasion and sent back 
to * read up.* Formerly it was a very easy matter 
to pass, but an examination now in the several 
branches of jurisprudence requires some considera- 
tion. Some curious ans^vers are reported to have 
been made. A sharp lawyer's clerk was once asked 
what was the first thing he would do when employed 
to bring an action, to wliich interrogatory he replied, 
* Ask for £10 on account, lie was, of course, passed." 

Loan socitric'i. — V/e are told, but we know not 
with what truth, tint the system pursued by certpjn 
pretended loan societies has recently been elaborated 
into a more ambitious scheme. A shabby' attorney 
and an insolvent surveyor cstuhlish a society umler 
a ^c^pectablc title, and forthwith advertise to lend 
vast quantities of money upon real secm'ity. When 
a reply is received from an intending borrower, tlie 



surveyor's fee is required in advance, and he, forth* 
with upon receipt of it, proceeds to examine and 
report upon the property. The society, acting upon 
this report, does not consider the proposed security 
of sufficient value. Whether the attorney shares 
the fees paid to the surveyor, or devotes his valu- . 
able time and legal experience gratuitously to a 
society which never requires a deed to be drawn, 
we cannot positively say, although one may, by 
inference, form 8 strong opinion on the sulject. 
If a few of the victimised were to combine, very, 
little astuteness would be necessary to bring the 
society within the mesh of a crimhial proceeding 
for fraud and conspiracy. 

. The profession in Australia. — ^Tbe following are 
extracts from a private letter : — " We have about 80 
barristers and 260 attorneys. Perhaps 50 of the 
former and 200 of the latter get business— this may 
enable you to judge of our Taw market. Some of the 
attorneys make very large incomes — from £7,000 
to £14,000 per annum. There may be half-a-dozen 
who are thus prosperous. The bulk of them, 
perhaps, realise from £800 to £1,800, and some few 
scarcely earn a subsistence. Among the barristers 
there are three, perhaps four, who make £5,000 per 
&nnum, about a dozen who make from £2,000 to 
£3,000, and the rest who get anything vary from 
£1,000 to £2,000.% Many, however, get little or 
nothing, and several have lately abandoned the 
profession as a hopeless case. Tou may rely on this 
as a substantially accurate report of our professional 
position, if any of your friends make inquiry of you 
on the subject. The large majority both of barristers 
and attorneys are Irish, but the leading men in 
either branch are English. We have none of the 
first class, either as lawyers or advocates, but there 
are many who would cut a respectable figure in 
Westminster-hali, thoqgh there is certainly no 
excess of forensic decorum. labourers, mechanics, 
and servants obtain very high wages here, but a 
guinea a-day is scarcely equal to two guineas a- week 
in England, such is the extravagant price of lodging 
and most of the necessaries of life. Tlie average 
earnings of a gold-digger do not amount to £100 per 
annum, for which he works about 10 hours a-day, 
and very haxardous work it is. Laud that is acces- 
sible is scarcely to be purchased at any price. Your 
house in Fleet-street v/ould command a rent probably 
of £1,000 per annum in Mclbounie. I have known 
wolimts sold at 1 Jd. each, and only to-day I saw a 
teaspoonful of cuciunber neds sold for Is. Ikcr, 
often not drinkable, is about U. a-pint. The binding 
of law books, large octavo, is 12s. per volume. 
These Uttle things ai^ never mentioned in the 
newspapers lest emigrants should take alarm /^ 
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The EitAMiNATiONS lante^ pp. 308— -310]. 
Our observations upon the result of the Hilary 
Term Examhiatipn (antey pp. 808 — 310) have called 
forth several communications from articled clerks, 
who naturally feel much interest in, and even 
anxiety on, this subject. Some complain that the 
questions are too difficult, others that they are not 
always intelligible, and yet more, that the examiners 
are too exacting respecting the answers. With re- 
spect to the difficulty of the questions, we did not 
mean to say that there were not, at the Hilary Term 
Examination, some of this character, but that, taking 
the whole of the questions, they were not (with 
perhaps two or three exceptions) more so than 
bad sometimes before been the case, though it 
appeared, as it still does appear to us, that it is 
extremely likely that the examiners will put more 
and more difficult questions. In particular, we may 
notice that the articled clerks are expected to be 
well acquainted with the current decisions of the 
courts upon the leadihg doctrines of common law 
and equity, and likewise with the points of practice^ 
Indeed, as to the latter, it seems to us- that the 
examiners are too exacting, requiring such a perfect 
knowledge of the minutite of practice as can scarcely 
be expected to be possessed by any but solicitors in 
large practice, or their managing clerks. It is thus 
evident to us that articled clerks of the present tim^ 
require a different course of reading to that which 
was proper in former days. This has been one of 
the principal reasons of our making our publication 
more practical than heretofore, as is exemplified by 
the space which the " Summary of Decisions " occu- 
pies in each number. It is, therefore, incumbent on 
^Ary articled clerk to endeavour to make himself 
tmiliar with points of practice ; and those who have 
the most opportunity of seeing and taking part in 
actual practice, will be most likely to be successful. 
It is this which gives the London articled clerks a 
great advantage over the country ones, especially 
those (and we hear they are pretty numerous) who 
never enter an agent's office. We have been told 
that the number of town clerks rejected, compared 
with those from the country, b very small. 

As to ihe objection that the questions are not 
always intelligible, there is some ground of com- 
plaint, though this is a defect less felt by some 
clerks than by others. There is no doubt that some 
persons have a happy faculty of divining the meaning 
of what is not at all evident to others, and, of course, 
this gives them a great advantage. Still, the exa- 
miners oughl to study to be intelligible to the least 
intelligent, as it is hardly fair to interpose obstacles 
of this nature when there are sufficient difficulties 



to be encountered in giving correct answers to well 
understood questions. IJowever, as the examiners 
are irresponsible, and no effectual remonstrance can 
be made to them, candidates must make up tlicir 
minds to encounter this as one of the difficulties 
appertaining to the examination. On this subject 
We may venture two or three remarks which will 
probably be useM to some articled clerks. First, 
never attempt to ask the examiners the meaning 
of any of the questions, though the candidate should 
be unable to comprehend them. For to do so is con- 
sidered Irregular, an insult to the examiners, an evi- 
dence of incapacity, and a mere attempt to fish out 
infohnation for an answer, and is resented accor- 
dingly. Secondly, let the candidate read the ques- 
tion over two or three times very carefully, and if 
not then able to understand it, let him read through 
the other questions in the same division, to ascertain 
whether they will throw any light on the question 
creating the difficulty. If not, the candidate should 
either at once boldly put his own interpretation on 
the question, and answer it, taking care to let it be 
seen that he is answering something, the meaning 
of which he may have misunderstood, or else he 
should state his inability to understand the question ; 
but that, supposing it to mean so and so, then the 
answer is so and so ; that if the meaning is not as 
supposed, but something else (specifying what it is 
supposed to mean)r then the answer should be so 
and so. By this means, if correct answers are made 
to the supposed questions, the examiners would 
doubtiess give the candidate the benefit thereof. 

With regard to the examiners being too exacting 
in respect of the quality of the answers given, this is 
so purely a matter for the examiners, that it is 
useless to say much upon it. Indeed, there is an 
appeal given to the judges against the decisions of 
the examiners ; but though there have been some 
appeals, there has not been an instance of one being 
successful. The most useful remark which occurs 
to us on this head is, that articled clerks would do 
well to consider it as a matter which can only be 
adequately met by increased exertion on their parts, 
so as not to subject themselves to liability of rejec- 
tion by inadequateness of preparation. It is not to 
be supposed that real excellence is ever thwarted by 
the examiners, though no doubt there have been 
many cases in which they have rejected candidates 
who have answered better than some whom they 
have passed. But, in fact, none of the candidates, 
in such instances, have exhibited such undoubted 
merits as would have entitled them to complain that 
they had been improperly rejected. It is not suffi- 
cient to make out that less deserving candidates 
have pi^ssed ,- but if a complaint is made, it must be 
on the ground that correct answers have been 
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treated as incorrect, and the merit of the candidate 
entirely overlooked. 

On the whole, we feel that the best advice to be 
given to articled clerks is, what we have before so 
repeatedly insisted on-rnamely, that they should 
endeavour, by every possible means, to acquire a 
full acquaintance with the principles and practice 
of the law in all its branches ; but if they feel this to 
be impossible, then that they confine themselves to 
the three indispensable branches, and endeavour to 
master those matters respecting which the examiners 
are likely to inquire, so that at least they may be 
found competent . to pass the examination. It is, 
indeed, incredible that an articled. clerk should be 
unable, after five years of study and practice of his 
profession, to answer the examination Questions ; and 
the only mode of accounting for the occurrence of 
so many rejected in each term, is to suppose that 
the clerks have been idle and neglectful alike of 
their studies and their office duties. Every clerk 
has notice, the moment his articles are executed, 
that his five years ar^ beginning to run, and that, 
when their course is finished, he will have to 
undergo the prescribed ordeal. Why not, then, 
commence preparing for it, by a daily perusal of 
some law work, and attention to the office business? 
The acquisition each day of two or three principles 
or rules of law, or practice points, would enable the 
articled clerk to pass a successfol examination; and 
surely this is not too much to require from a person 
who is preparmg to become a member of an honour- 
able and intellectual profession. 

We trust these few observations will not be with- 
out efiect on such of our readers as ure wasting their 
'time, instead of preparing diligently for thb exami- 
nation. 

— —— ■— — ^i—— ■— • 

NOTICES OF NEW BOOKS. 



Shaw ok Elsctions and Registration. 
The Law and Practice of Parliamentary Elections and 
Registration of Voters; with an appendix containing 
the Reform^ Registration of Voters, and Corrupt 
Practices Prevention Acts, By George Shaw, 
Esq., B.A., of the Inner .Temple, Barrister-at- 
Law. London : Wildy and Sons. 

The above work came out very seasonably just as 
the elections were engrossing the attention of most 
persons, and certainly not in a small degree, very 
many members of the profession: some in their 
individual character as candidates; others (more 
fortunately and wisely) in their professional capacity. 
Of the former class, the greater number were 
barristers ; and it would appear that so great is the 
furor among them to secure the " honour" of a seat 



in the House, that ordinary prudence has been set 
aside, and barristers have actually been known to go 
to the expense of a contested election where their 
prospects of success must have been small indeed, if 
we may judge by the final results of the polling. 
Thus, at least, one infatuated barrister presented, 
at the close of the poll, the noble array of twenty- 
five votes in his favour ; the only benefit to himself 
being the usual expenditure of an election contest, and 
the ridicule of his friends on his return to town from 
hislnckless adven vce. This, however, has nothing t» 
do with our author, whose work is intended to give 
information upon the subjects of the elective firan- 
chise, and elections of members of Parliament. 
There are not wanting to the profession some works 
upon these subjects, but they are of a bulky and 
expensive character, whilst Mr. Shaw has, and as 
we think wisely, limited himself to the production 
of " a simple guide for every -day practice." And 
we think that .this object has been attained, and that 
the work of Mr. Shaw contains accurate information 
upon the subjects of the elective franchise and elec- 
tions of members of Parliament given in a very 
compendious and available form. The work is pub- 
lished at so trifling a price, that we think no practi- 
tioner will grudge it even for the appendix itself, 
which contains the Reform, Registration of Voters, 
and Corrupt Practices Prevention Actsl 

We select the following from the chapter treating 
of the important subject of " Election Expenses :" — 

"Payments by the Election AuDiroR-r-BnLrs 

TO BE SENT TO CaNDIDATE^S AgENT. — All pcrSODS, 

agents as well as others, having any claims on any can- 
didate in respect of the expenses of the election, must 
'send in their claims to such candidate or his agent, 
within one month from the day of the dedar^jpn 
of the election, or in case of the death of any sKh 
person within the said month, his legal represent 
tive must send in such claim within one month alter 
probate or letters of administration or confirmation 
as executor, otherwise the right to recover such 
claim is barred. 

"JEach candidate by himself or his agent within 
three months After the day of the declaration of the 
election, or within two months after any claim has 
been sent in by the legal representative of any 
deceased creditor, must send to the auditor for pay- 
ment, all such claims as have been duly sent into 
him, at the same time stating whether he admits the 
whole of each claim or any part thereof to be cor- 
rect. 

** Any wilful default in sending in such claims and 
statements renders the caudidate liable to a penalty 
of £'20, and to a further penalty of XIO for every 
subsequent week of wlful default, to be recovered 



May 1, 1867.] 



THE LAW CHRONICLE. 



351 



by any person who will sue for the same, with full 
costs of suit. 

*^The candidate may name any banker through 
irhom these claims shall be paid by the auditor, and 
in that case such claims are to be paid by cheques 
drawn on such banker, to be countersigned by the 
candidate or his agent. 

"The payment of these claims, by or by the 
authority of the candidate, except by or through the 
auditor, is an illegal payment, and on proof thereof 
the candidate will forfeit £10, with double the 
amount of such payment, and fVill costs of suit to 
any person who will sue for the same. 

" There is no restriction to the right of any cre- 
ditor who has duly sent in his claim to proceed 
against the candidate by action or otherwise for the 
amount ; but no candidate may compound or settle 
any such action or proceeding, or confess judgment, 
without the consent of the auditor ; and provision is 
made for a tender or pajrment into court by the 
auditors with the candidate's authority. 

" The candidate is forthwith to send to the auditor 
a copy or certificate of any final judgment obtained 
against him ; and he is dso to send a statement of 
any moneys paid in satisfaction of or obtained by 
execution on such judgment." We have been 
compelled to omit Mr. Shaw's references, and some 
of his very useful, notes, which frequently explain 
the statements in the body of the work. 



BlOO'S FaBUAMBNTABT PROCSEDINaS. 

Minuter of Proceedings in Parliament respecting Public 
BUls, 20 j- 21 VicL, session 1857. With Summary 
and Abstracts. Edited by James Bioo. For 
February and March. Westminster : 53, Parlia- 
ment-street. 

The above is a monthly publication, whose object 
appears to be to afford information respecting all 
public bills presented to either House of Parliament, 
with abstracts of their provisions, and the amendments 
thereto. To all persons who have anything to do 
with parliamentary proceedings, the publication must 
be extremely serviceable ; and even other persons 
may find it useful. We have availed ourselves of 
some of the graver contents of the numbers. We 
now give those portions which are of a more pleasant 
description, though having also their object, as may 
be detected under the guise of pleasimtry ; indeed 
this part of the work looks very much like a selection 
from Punchy or from Dickens's equally ennuyeive 
Household Words, The place, however, takes away 
the disgust otherwise felt for so much " damnable 
iteration," which threatens before long to consign 
Punch and SDickens to the limbo *of "neglected 
celebrities." In the March number of the '* Minutes," 



Mr. Bigg thus discourses on some of the anomalies 

of our jurisprudence and social condition : — 

" The State of the Law of this Country at Hie Period 

of the Dissolution of the late Parliament may^ by the , 

aid of a legal Stereoscope^ be illustrated in thefolloW' 

ing Views:— ^ 

"View 1: A Meadow in the Parish of Ramsbury, 
in the County of Wilts, The most prominent figures 
are a flock of sheep tended' by a shepherd; the 
meadow had been previously irrigated, and in some 
of the fiirrowB water had been left in a stagnant 
state X in one of these water furrows the shepherd 
sees a fish — a trout — and catches it, and for this act 
three months afterwards, while working in the har- 
vest fields, he is summoned to appear before two 
justices. He acknowledges that he caught the fish, 
pleads ignorance of the law, and that up to that time 
he had never been before a magistrate for any offence ; 
but so inflexible is justice, that the act of catching 
this little fish can only be expiated by the payment 
of a fine of fifty shillings, and nine shillings apd six- 
pence for costs. In default of payment, he is sen- 
tenced to undergo six weeks' imprisonment with 
hard labour in the house of correction at Devizes, to 
which prison he is immediately conveyed, and there 
remains until the end of five weeks, when MerCy 
appears in the form of an order from the Secretary 
of State for his release." 

"View 2. The InUrior of a Metropolitan Joint- 
Stock Bank, The prominent figures in this view are 
Directors, some of whom are members of the Legis- 
lature, and a large number of the middle classes, 
who allow themselves to be persuaded that this bank 
has. been established for their special benefit. Hun- 
dreds of these persons become shareholders, and 
thousands deposit their money. Assurances of suc- 
cess are freely given to the depositors, and dividends 
as freely paid to the shareholders. At last, the 
doors of the bank M*e closed, when it is discovered 
that the directors have as freely lent the moneys of 
the bank to themselves and. their officers, either 
without any security at all, or upon securities that 
are worthless, and thai, through these and other 
causes, the shareholders and depositors are alike in- 
volved in ruin. Alas for the directors who have 
been the guilty cause of this misery I for, if the poor 
ignorant Wiltshire shepherd was so severely punished 
for merely catching a little fish, what dreadful 
penalty will justice award to men who deliberately 
have brought ruin and desolation upon hundreds of 
families? Justice is indeed awake, but manifests 
itself in a very different way to that in which it ap* 
peared in the county of Wilts. The winding up of 
this bank will be a source of great emolument to 
one or more officers of justice; and forthwith the 
representatives of different departments commence 
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a fierce struggle with each other, not as to who shall 
punish the guilty directors, or alleyiate the suffer- 
ings of the innocent sharfholders and depositors, 
but as to who. shall grasp the emoluments of the 
winding up. During this encounter between the re- 
presentatives of justice, the guilty go unpunished, 
not even suffering the penalty they would have in- 
curred had they committed the lesser ofience of 
catching a trout in the parish of Ramsbury ; and the 
innocent remain unprotected, not even receiving 
from justice such assistance as was necessary to en- 
able them to legalise an arrangement concurred in 
both by shareholders and depositors. In this case, 
the time has not yet arrived for Justice to punish 
the guilty, or for Mercy to provide the innocent with 
some means of escape from the total ruin which, by 
the fearful accumulation of costs, still stares them in 
the face." 

"Views. The Burying Ground of the Parish of 
Saint Tlumas the Apostle {adjoining Exeter), in the 
County of Devon, The prominent features in this 
view are — 1. An ancient burial-ground surrounding 
the pariSh church ; 2. A piepe of ground, contain- 
ing about half an acre, purchased and added to the 
churchyard in 18:J0, but a large portion of which 
purchased ground ha^ not yet been used for inter- 
ments ; and, 3. A walled garden, of about an acre in 
extent (also adjoining the burial ground), purchased 
by the Burial Board in 1855! at the price of £600, 
and since levelled, planted with ornamental shrubs, 
and divided into two parts — that for the use of the 
members of the Church of England being divided 
and separated from the part for the use of Dis- 
senters by a gravel walk, eight feet wide : a funeral 
procession appears bearing to their last resting-place 
the mortal remains of a member of the Church of 
England — it approaches the ground purchased in 
1830, but justice stands and forbids the interment 
there, because leave to open consecrated ground not 
yet used for interments has been refused by the 
Secretary of State: it then turns to the ground 
purchased in 1855, but there justice again stands 
and debars the vicar of the parish from the per- 
formance of his functions because the bishop has 
declined to consecrate it, as he considers that a 
gravel walk of eight feet wide is not sufficient to 
insure that the dust of departed Churchmen may 
not in years to come be contaminated by admixture 
with the dust of departed Dissenters : Churchmen 
and Dissenters unite in opposing the erection of a 
wall or railing, or any other mark of separation 
except the said gravel walk, * deeming it objection- 
able to maintain after death an invidious distinction 
between those who Lave lived together in good 
neighbourhood and friendship, and in mutual respect 
for one another^! conscientioiu religious opinions, 



J'ustice sternly rejects the appeal. It cannot prevent 
Churchmen and Dissenters living in peace and amity 
with each other during life, but it is resolved that 
after death there shall be no possibility of their 
ashes becoming mixed together ; and at ihe present 
time the parisioners of Saint Thomas the Apostle 
remain in the unhappy position of being unable to 
bury their dead with the rites and ceremonies of 
the Church of England." 

" View 4. The Council Chamber of the Royal Com- 
mission for the consolidation and amendment of the law. 
Here are prominent the great men of the land : men 
who, robed with the judicial Ermine, have sentenced 
their fellow -men to death or to slavery for life : 
men who, when an accused person has plepded 
ignorance of the law, have sternly replied that it 
was the duty of the prisoner to make himself ac- 
quainted with the law of his country, and that justice 
allowed no plea of ignorance in extenuation of an 
offence : men upon whose decisions oflen hang the 
characters and fortunes of their fellow-citizens : men 
to whom justice has been a business, the ladder by 
which they have raised themselves to rank and 
eminence, and through which they have acquired 
wealth : and men whom it is the duty of their fellow 
men to treat with the utmost honour and respect. 
These learned and eminent m^n are assembled for 
the purpose of consolidating and amending the law ; 
it is not the first time they have met for this purpose — 
their meetings commenced in years long since passed 
away. They know the present confused and un- 
satisfactory state of the law, and the evils resulting 
therefrom, for they have themselves forcibly de- 
scribed them : they know tliat Parliament has 
appropriated thousands and tens of thousands of the 
public money for the purpose of consolidating and 
amending the- law ; and they also know that when 
justice tells an unhappy prisoner that it is his- duty 
to make himself acquainted with the law of his 
country, it is telling him to do that whiqh they 
themselves declare requires a life of labour to master. 
The result of the numerous meetings of these great 
and learned men, and of the vast expenditure of 
the national funds, is to be found — Wuere? The 
Statute Book yields no evidence of any material 
improvement having been the result of their labours. 
In such a presence who would dare to hint at the 
penalty imposed lipon the poor Wiltshhre shepherd 
for catching a trout without rendering an equivalent. 
The national accounts do indee^ furnish Information 
respecting the amount of expenditure, but where 
is to be found the 'per contra' side of the account. 
Is the time and money already spent upon attempts 
to. consolidate and ameiid the law entirely lost, or, 
like seed sown in the ground, may it be expected to 
produce good fruit hereafter. If so, may the time 



May 1, 1857.] 



THE LAW CHRONICLE. 



353 



he near when the law shall cease to be an instntment of 
oppression to the poor^ and of delusion to the nwUle 
classes; avd when rr shall afford rnotEcrio^f 

TO THE LIVING, AND ALLOW THE REMAINS OF THE 
DRPAnTED TO BE COMMITTED TO THEIR LAST 
BESTINO-PLACE IN PEACE," 



REGISTRATION OF TITLES. 



The commissioners appointed some time ago to 
consider and report upon the important subject of 
the Registration of Titles, with especial reference to 
the cheapening of sales and transfers of land, have 
now made their report, which possesses a double 
interest in the profession, and even to mere articled 
clerks, inasmuch as a new system of transfer of 
property is recommended, and the emolument? of 
the profession will be most seriously affected — ^in- 
deed, nearly annihilated — in respect of a kind of 
business which has hitherto been of a profitable 
character, and upon which many solicitors have 
entirely depended. Let the present and intending 
practitioner ponder the following comforting assu- 
rance of the commissioners respecting the advantages 
of the proposed system -^-namely, "It will also 
enable the buyer to ascertain his expenses accurately. 
At present, the expense depends partly upon matters 
which come to his knowledge only, after he has 
entered into the contract. There willj in fact^ be a 
miping to the buyer of the expense of. inoestigating title 
and conveyance^ and to the seller of preparing the 
titleJ" In other words, the costs of abstracts, requi- 
•itions, and conveyance will be saved, and the parties 
may act as their own solicitors, or employ some 
third party, not a solicitor, to do the business, and 
thus a transfer of property will cost nothing beyond 
a mere trifle; and so, in the words of the commis- 
sioners, " the system will tend to increase the sale- 
able value of land." 

There csin be no doubt that this measure is in- 
tended, like the County Courts Acts, to deal a 
mortal blow at the profession, not by directly annihi- 
lating (which would be a mercy compared with 
the proposed " system^Oi ^^^ ^7 rendering it nearly 
profitless — in fact, to reduce it to the level of a 
labourer's occupation. No doubt it is a legitimate 
consequence of the County Courts Acts, and, there- 
fore, if the profession desire to know who are its 
bitterest enemies, let it look around and ascertain 
who were those who counselled the quiet acceptance 
of the original act. Prominently among the ad- 
vocates of this measure was to be found the Law 
Times^ which xiow denounces the proposed registra- 
tion of title scheme, althougli it is but the legitimate 
result of the cheapening process introduced by the 



County Courts Acts. We do not wisii to impute 
motives, but it is so patent, that we belies nodffiial 
will be attempted that the Law Times approved the 
measure out of spite, because town solicitors would 
not take in that publication, or have anything to do 
with its editor. There was also the motive of gain, 
for it is notorious that the proprietor and editor of 
the Law Times has reaped a gplden harvest through 
other publications, or rather compilations, on the 
law and practice of the county courts, and even the 
publication of forms, &c., for nothing is esteemed by 
that personage too small or mean, provided only 
it can be made a "source of income. Hence has 
originated a kind of feud between the London and 
the country solicitors to the detriment of both, and 
to the sole profit of the Law Times, Hence, also, 
the new publication supposed to represent the toivn 
solicitors, but, ali«o. supported by the country. soli- 
citors, and which the Law Times has had the mean- 
ness to misrepresent on every possible occasion. 
The new publication would doubtless eventually 
supersede the Law times, if it were conducted on 
a broader and more independent basis than at pre- 
sent. We find we are slipping away from our topic, 
and we, therefore, return to it by stating t^at primd 
facie, the advice of practical men, whether barristers 
or solicitors, is more likely to be beneficiq^l to the 
profession than that of persons whose only interest 
is to maintain the circulation of a periodical. Now 
it is well-knowiji that the interest of the editor of 
the Law Times in the profession is just nil; so that 
by any measure of reform, his income will not be 
diminished. It is the fault, therefore, of the profes- 
sion, if they allow themselves to be misled by such 
pretended friends ; and ' they ought to see that men 
who have the same interests as themselves are the 
most likely to promote their welfare. It seems a 
little strange to find that the Imw Times is now 
opposed to a scheme which a little before it ap- 
proved, and which is, as we have before said, the 
natural result of the cheapening of proceedings at 
common law by the institution of county courts. 
But the new jounial advocates the proposed measure 
of registration, and, therefore, the Law Times now . 
opposes it. It is too good an opportunity for show- 
ing a pretended zeal for the profession to be allowed 
to slip by, and the Law Times not being troubled 
with a conscience, and only consulting its own in- 
terests, proclaims itself the champion of the profes- 
sion, and holds up the opposition journal to repro- 
bation for its consistent, and doubtless honest, ad- 
vocacy of its own views. 

Being onrselves practical men, and having a stake 
in the profession,, we feel that we have a right to be 
heard in preference to persons having no standing or 
pecuniary interest in their profession, which may 
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be said rather to have rejected them than they to 
have rejected it. Our advice is that solicitors should 
deliberately consider the report of the commis- 
sioners, and if they agree with us in thinking it will 
very materially prejudice their interests and diminish 
their incomes, we do not see why they should not 
oppose the proposed scheme to the utmost of their 
ability, or at least require a compensation for the 
decrease in their income. If when so small a matter 
as the abolition of the Palace Court was effected, it 
was thought fair and proper to give the practitioners 
in it c6mpensatlon, we do not see how compensation 
can be resisted in a Case where' it is palpable that a 
measure U proposed, which will take away thie 
emoluments of the profession, to a very serious 
extent. We pe;wive, however, in the latter part of 
the report there is a short reference made to the 
necessity of making fresh regulations on the subject 
of the professional rieihuneration of solicitors. And 
we must in fairness, add that The SoLicrrORs' 
Journal, in advocating the measure, has manfully 
tftood out for a coihpensation by requiring an ad 
valarsm fee on the business transacted — a circum- 
stance which the Law Times has most disin- 
genuously omitted to mention. On this subject, of 
course, solicitors must be the best judges, but we 
venture to interpose a doubt whether the pfofession 
will eVet succeed in getting this justice done them, 
for it must be rememl^ered that the profession is not 
liked by the laity, and in particular that the sul^ect 
of remuneration is just the topic upon which the 
feeling is most strongly excited against them. . Still 
if the measure of registration is to be passed without 
the assistance or in spite of the profession, it will be 
good policy to ask eiUier for direct compensation or 
ibr the per centage, and so &r the advocates of the 
latter mode of remuner-ation are doing a service to 
the profesnon. But, we repeat, it will be better to 
oppose the whole -scheme, as we fear that only that 
portion which cheapens the transfer 6f property will 
be acquiesced in, whilst Uie *^ lawyers " will be left 
in the lurch, and probably be well laughed at by the 
jocose members of the press for the nice way in 
which they h^ve been 'jockeyed out of their just 
rights. There is, indeed, another circumstance to 
be regarded, and which ft 'will, probably, be con- 
tended leaves a sufficient field for the solicitors to 
obtain a living. We allude to the fact that the 
registration of titles is to extend to fee-gimple mtereBis 
only with the chargea on them by ibortgage, &c., 
and leases. Mere equitable, i and what are called 
secondary, interests are not to be registered, but we 
observe that there is a statement that, hereafter, a 
separate register of these interests may be formed-^ 
so that the full evil will only be delayed for a short 
space, and bf ing done gradually will "be considered 
as no injustice to solicitors. 



We have thought it right ta make the above 
remarks, as we conceive that the true interests of 
the whole profession, whether barristers or solicitors, 
are identical, and that, at least, all working members 
of the profession have the same object in view, 
though those who are only nominally members 
(having quite different pursuits and objects, generally 
to the detriment of the working portion of the pro- 
fession^ may, for their own purposes, advocate » 
different course of action. The point which' solici- 
tors shotdd look to when counselled to- adopt a par- 
ticular line of policy, is to ascertain how far the 
adviser has a personal interest in the matter similar 
to their own. If it be found that he is one who lives 
by his profession, some confidence may reasonably 
be put in him ; but if, though, nomixudly a lawyer, 
he yet is not a working member of his profeasioiiY 
his advice may well be regarded with suspicion. 

It now remains that we call attention to the report 
itself, in doing which, we shall not follow all the 
details given by the commissioners,' but shall give 
those portions which contain a statement of the 
actual system, yfith the main proposals for the new 
system. The former is very valuable both to the 
practitioner and the student, and would have merited 
insertion here, though entirely unoonnected with the 
proposed new system, : 'We think that our readers 
will so far be thankfhl to the commissapners, which, 
however, will not; we trust, prevent strenuous oppo- 
sition to the proposed novelties. 

The commissioners begin by referring ta the origin 
of the inquiry in which Uiey have been engaged, and. 
the Report of the Select Committee of the House of 
Commons on the ^Registration of Assurance Bill, 
1853, and other bills, and the evidence used on the 
inquiry. 

. The report then proceeds as follows : — 

^^Ab to Registration GeneIiaixt— The Exist- 
iKG Systems — ^Axd the Failure of Previous 
Atfempts at a General REGidiRATiOM. 

• " Expediency of some registration, — ^We need not 
dwell on the advantages to be derived from registra- 
tion of the ownership of land ; they arc, and have 
been for a long tiine, very generally admitted. 

*^ In the earlier periods of our history, publicity 
was considered essential in almost all dealings with 
landed property. The transfer of the immediate 
freehold in possession was made notorious by livery 
of seisin ;" the transfer of the remainder or reversion 
was made equally notorious by the attornment of 
the tenant of the estate in possession, by whicli he 
recognised the new proprietor ; the surrender of 
copyholds, followed by the admission of the copy- 
holder, was an open avowal in the presence of the 
lord, and before the whole homage, that an old 
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tenant had died or disposed of his interest, and that 
a new tenant had come into the manor, and taken 
his place ; fines with proclamations were public 
acknowledjg^ents in the Eing^s Courts that an 
estate which was supposed to belong to one man- 
was in truth the estate or property of another ; while 
easements, such as rights of way and rights of water, 
were evidenced and kept in existence by the noto- 
riety of continued tiser and actnal enjoyment. The 
Statutes of Uses and Inrolments were passed with 
similar objects. By them the Legislature sought t^ 
abolish that secret transfer of land which had begun 
to prevail by means of private confidences, enforced 
by the jurisdiction of courts of equity. Accordingly 
the former of these Statutes transferred the use into 
possession; while the latter rendered void any 
bargain and sale limiting an estate of /reehold which 
was not inroUed in the Court of Chancery. But 
the object of these provisions was soon evaded by a 
subtle construction and contrivance ; and instead of 
giving publicity and notoriety to equitable transfers, 
the Statute of Uses was so interpreted as to make 
even legal conveyance, what they never were 
before, secret. So obrious were the evils resulting 
firom this change, that from the time of James the 
First to the present, repeated attempts have been 
made to temedy them by means of public registra- 
tion, but made. in vain. An historical account of 
these attempts was furnished by iMr. Saunders to the 
Registration and Conveyancing Commissioners, and 
it will be found at length in the 6th Appendix to 
their Report. It appears therefrom that the prin- 
ciple of registration has been constantly recommended 
by the ablest lawyers and statesmen ; that this 
principle has been repeatedly recognised by both 
Houses of Parliament separately, though they have 
failed to agree in the details of a measure which 
might pass into a law. 

" Matters to be considered with reference to a system 
o/ Registration. — In order to form a just opinion as. 
to the suitableness or sufficiency of a register of 
assurances, or of the species of registration which 
we are appointed to consider as a remedy for the 
objections it is Intended to remove, it may be desir- 
able that we should first advert to the examples 
already existing in our law of modes of registration ; 
secondly, to the chief causes and grounds of com- 
plaint which are alleged against the existing system 
of transfer of land; and thirdly, to the peculiarities 
in the law of real property and the practice of con- 
veyancing, which cajt, as it is coiij*idcrcd, unfair 
burdens on the owners of laud, and injuriously 
interfere with the profitable use and eujoyuieut of 
land. 

" The different kinds of rcifistvation existing. — 
Various systems and methods of regii^tration are 



found actually existing in practice, for the protection 
of the title to landed and other property. The 
peculiarities and incidents of these different systems 
we think it necessary to bear in mind in the investi- 
gation of the subject before us. 

^* The various kinds of registry, or modes of regis- 
tration, to w;hich we refer, differ materially in their 
objects and their extent, and may be distinguished 
as follows : — 

" 1. A register of incumbrances and securities for 
debt; as, 
The registers of judgments. Grants of An- 
nuities, Warrants of Attorney, Crown Debts 
and Recognisances,^ and- Gaaea of lis 
pendens. 
^^2. A Register or inrolment of particular classes 
of deeds, or deeds having particular objects ; as. 
The Inrolment of Deeds of Baigain and Sale, 
Disentailing Assurances, or deeds executed 
for barring estates tail, and Bills of Sale of 
. Personal Chattels capable of delivery. 
**3. A Register of Memorials, of brief abstracts of 
deeds and instruments ; as. 
The Registers of Memorials of deeds and 
wills affecting lands in Ireland, and in the 
counties of Middlesex and York, 
^*4. An Inrolment of the Deeds themselves, or 
full copies of them, and extending to all deeds ; 

The Inrolment of Deeds affecting lands in the 

Bedford Level. 

^^6. A Register of the Title or actual Ownership, 

independently and irrespectively of the past 

transactions or deeds by wbich% it has been 

acquired. 

Such is the Register in the books' of the Bank 
of England of the public stocks and funds. 
^^ Possible Extension of some of the existing systems, 
— Besides the foregoing, other schemes or systems 
of registration, somewhat different in principle, have, 
as matters of theory, been suggested ; but we believe 
that no examples are found in actual operation in our 
own country of any other modds or kinds of registra- 
tion tha^ those above detailed, unless the Court 
Rolls of Manors form an exception. 

"If the fourth of the above-men ioned systems 
were made to extend to the whole country, it would 
be what is termed a general Register of Assurances, 
and would supersede the second and third. 

**lf the fitlli of these systems were extended to- 
land, or if a register upon similar principles were 
applied to the ownership of land, it would exclude, 
or at all events might be made to render super- 
fiuous, the second, third, and fourth systems, and 
(with the addition of suitable prorisions) the first 
also. 
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*' Policy of existing systems. — ^It is important to 
observe that this institution of registry has always, 
in each of its several forms, been directed to ^e 
. attainment of one specific object of public policy, and 
founded upon a regard to one broad and distinctly 
defined interest of the community — ^namely, the 
security of title and of transactions by means of 
notoriety and the perpetuation of evidence. 

^^ Extension of that policy. — ^This policy accordingly 
long since suggested the project of establishing a 
general register of all deeds aiTecting the title to the 
landed property of the kingdom, or, as it has been 
of late years termed, a Register of Assurances. 

^' It wi^ moreover considered that such a jneasure 
would furnish a remedy for many admitted evils in 
our real property eystem, or was the necessary 
precursor or accompaniment of any attempt to 
remedy those evils. 

^* Present state ofthelawasto landed titUs.'—Bf the 
law of England Uie possession of land does not con- 
clusively prove the possessor to be entitled to it, or 
to have the right of disposing of it. 

"The ownership of land is not a simple right, or 
quantity, or a right which exists only in a simple or 
single form— like that of a chair, or a sum of stock — 
but is susceptible of modification, by deeds, into a 
number of independent quantities and degrees of 
ownership. 

"These lesser ownerships in the land, if called 
into existence, must all reunite or coalesce in order 
to confer the complete title to the land ; or, in other 
words, the snbsequent derivation of title must be 
traced through, and must include them.^ 

"A possession or transfer inconsistent with them 
does not put an end to them ; they remain integral 
parts of the title so long as the terms of their own 
creation admit of their taking effect, and the Statute 
of Limitations has not barred them. 

"There is no record in law of the derivation of the 
title except the title-deeds, and there is no security 
in law that such title-deeds may not be suppressed 
or improperly withheld. 

" A retrospective investigation of the title (or, in 
other words, the former dealings with the land) must 
therefore take place on the occasion of a «ale, in 
order to ascertain that the possessor is also the 
owner, and that no qualifying rights exist. 

" Though by such means the title be ascertained 
to be valid, the law provides no permanent or 
binding record of that fact, or of the fact of owner- 
ship, to serve as a rest in the title, or form the foun- 
dation of its fbture deduction. 

" It becomes necessary, therefore, on the occasion 
of subsequent dealings with new purchasers, that 
such purchasers should, in their own interest and 
for their own protection, repeat the investigation 



wl^ch took place before, and examine the title 
retrospectively from -the date of their own eontiactf 
without relying on the previous transfer, or the 
possession enjoyed under it, and treating these s^s 
ppssibly illusory merely. 

"Lastly, according to the law of England, the 
right to the possession, and to recover the rents and 
profits of real property in a court of law, may be 
vested in one person, while another is the beneficial 
owner. The person who is entitled at law is tech- 
nically said to have the legal estate, and the benefi- 
cial owner is technically said to have the equitable 
estate. All actions and proceedings in courts of law 
must be brought and defended in the name of the 
person who has the legal estate: the person who 
has the equitable estate can only enforce bis rights 
through the medium of a Court of Equity. 

" Evib of the present state of the law.-^Snch being 
the general outline of the nature of landed titles in 
this country, persons intending to become buyers of 
land find the practical working and consequence^ of 
the system to be something like the following : — 

" 1. There being no registry of deeds or of owner* 
ship, firaudulent titles may be made by the suppres- 
sion or destruction of title-deeds. 

" 2. There is consequenuy a general inaecurity of 
title and apprehension of risk, even when, to all 
external appearances, there is an absence of any 
ground for suspicion, 

^* 3. The evidence of title, for want of i^ register , 
is, at best, inferential and negative. The title can 
never be afiirmlitively and positively shown to be 
good. The possibility of its being in^peaehable 
cannot be excluded. Notwithstanding the dangers, 
however, thus to be encountered, a person who has 
entered into a contract or purchase in the usual way, 
without any information as to the title, is compell- 
able to fulfil his contract, unless he can prove facts 
showing the title to be bad or judicially doubtful ; 
the possible existence of documents unproduced not 
being a ground of defence, 

" 4. Should the subject-matter of the purchase be 
only an equitable estate, the purchaser may be de- 
feated by a subsequent purchaser (without notice) of 
the same estate, if he happens first to succeed in 
procuring a transfer of the legal estate. 

" 6. Even an innocent purchaser who may posses 
the legal estate may be put to proof that, at the time 
of his purchase, he had not notice of soine dealing 
or transaction for which priority is claimed; and 
such notice may be imputed to him conatnictively 
from an infinite variety of circumstances. 

"6. A second mortgi^ee may, notwithstanding 
notice given by him to the first, find his security 
destroyed by a transfer from the first mortgagee to 
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liie Ihirdf uidew the latter, at the time of his loan, 
hMd notioe of his second mortgage. 

"7. Thus, equitable and deriyatiye or secondary 
estates become, in fact, not marketable. 

" 8. Contests and artificial contriyances to obtain 
priority by getting in the legal estate become in- 
evitable ; • and these merely in order to incline the 
legal balance in &your of one innocent victim of a 
fraud as against another equally innocent. More- 
over, those expenses in the transfer and disposition 
of real property which arise from the necessity of 
obtaining conveyances and assignments of outstand- 
ing legal estates are very oppressive, and they are 
submitted to with the more reluctance, because they 
proceed from a fictitious distinction, which is unin- 
telligible except to professional persons. The ex- 
pense of applications to the Court of Chancery, to 
enable trustees^ under disability to convey, And of 
the general evidence of representation, and deduc- 
tion of title to trust estates, with the deeds relating 
to them, frequently exceed very considerably the 
expense of the conveyance, or other principal deed 
for effecting the real object of the parties. 

" 9. Deeds are liable to be lost, and there is no 
permanent evidence of the contents of the lost 
deeds. 

" 10. Constant difficulty is experienced in obtain- 
ing the productiou of deeds when they relate in 
/common to two or more estates, or to the divided 
parts of an estate which was once entire. 

"11. By this difficulty of obtaining the production 
of deeds, or insuring their production to buyers, and 
by the loss of deeds, titles are rendered unmarket- 
able. 

" 12. Disputes arise as to the proper custody of 
the title-deeds. 

"13. The possession of the title-deeds by law 
belongs to the person first interested in the freehold, 
and this possession, without a registry of the deeds, 
enables, in many cases, the party having their cus- 
tody to destroy, to suppress, or even to fabricate 
particular instruments, in fraud of other persons 
entitled to posterior interests, and in fraud oC buyers 
and lenders. 

" 14. There being no registry of the ownership, 
and there being no conclusive record of the past 
dealings with the property, a history of those dealings 
must be made, in the form of an abstract of title, 
on the occasion of every succeeding sale or mort- 
gage- 

" 15. That history must, on every such occasion, 
be investigated and put to tlie proof. 

" 16. Thus the former dealings with the land, 
however transitory their object, produce a perma- 
nent and an injurious effect upon the titie, whether 
they result in conferring a good title or not. The 



transactions which enter into the history of the title, 
though spent and determined according to their own 
proper intention and effect, yet fasten themselves 
upon the ownership, and continue vital and operative 
to the extent of obliging every person dealing with 
the land to see and take care Uiat they are in fact 
spent, and have done their work. 

" 17. Historical recitals of the previous title be 
come necessary in the deeds executed on the transfer 
of landed- property. These greatly lengthen the 
deeds, and are the occasion of constantiy increasing 
expense in the future deduction of the title and 
dealings with the property. 

" 18. Special and restrictive conditions of sale 
become necessary in order to preclude objections by 
the buyer, which this retrospective investigation of 
the titie may enable or entitle him to make ; and a 
practice ensues of framing conditions of sale, which, 
in order not to depreciate the/ interests of the seller, 
or ii\jnre his sale, are so disguised as often to entrap 
the unlearned or unwary buyer. 

** 19, The danger of contracting to buy land with- 
out a pretious knowledge of the tide is thus per- 
ceived by prudent and cautious buyers, and persons 
becoming unwilling to bind themselves as they 
ought by contract, or until after they have seen the 
abstract of title. 

"20. Where a contract is in fact duly entered 
into, the investigation of the title often causes, -nof 
expense only, but delay, annoyance, and disappoint- 
ment, sickening to both buyer and seller. The 
seller does not receive his money, nor the buyer his 
land, until the advantage or the pleasure of the 
bargain is lost or has passed away. 

"21. The existence of technical defects in titles 
substantially good, places an undue amount of power 
(as has been well said) in the hands of an unscru- 
pulous purchaser. The proceedings towards the 
completion of a sale, after the contract is made, 
necessarily occupy a considerable time ; during wliich 
the purchaser has an opportunity of ascertaining, 
from the state and changes of the markets, whether 
his purchase is likely to prove a good speculation, 
or the reverse ; and his acceptance or refusal of the 
title is often unduly influenced by considerations 
arising from these circumstances. 

" 22. Thus, finally, from these various causes, the 
sale and transfer of land are impeded, and dealings 
in it are discouraged. 

" Objects which it is desirable to effect, — From what 
has been said, we think it may be concluded, that 
the great objects which the reform of thi; branch of 
the law ought to have in view range under the fol- 
lowing heads — ^viz., 

"1. Security of tide. 
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" 2. Simplification of the title. 

" 3. A record of the actual ownership. 

** 4. Simplification of the forma of conveyance 
and general facility of transfer. 
«i We do not conceive, indeed, that it is neces- 
sarily an objection to any proposition for a system of 
registration, that it is not adapted to acomplish all 
these objects. It may be sufiicient for us to say, 
that if different systems of registration be proposed 
for consideration, that system which is found to 
secure these objects in the fullest extent will best 
serve the interests of landowners and the public 
generally, and furnish the surest remedy for the 
evils out of which the demand for a registry of 
assurances arose." 

Registration of assurances, — ^The commissioners 
then proceed to consider the advantages and ditad- 
vantages of a registration of assurances, in which 
they notice at length the many and great objections 
to such a registry. Under this head the following 
notice of the Middlesex and Yorkshire registries 
occurs ; and as many practitioners do not seem to be 
well acquainted with those registries, it maybe useful 
to be furnished with the informatioU : — 

" yorkshire and Middlesex Registers, — ^We have not 
overlooked the fact that the local registers of York- 
shire and Middlesex (as remarked by the Real 
Property Commissioners) ^ are generally considered 
to be, on the whole, productive of good^ and that no 
attempt has b^en made to abolish them.^ 

** As, however, these local registeTB have furnished 
a lengthened experience on the subject of the regis- 
tration of deeds, we think it not unimportant to 
remark that they do not afford any -answer to the 
observations we have found it necessary to make as 
to the insufficiency of a registry of assurances for 
removing the existing impediments to the fbee 
transfer of land, or as to the positive objections 
which may be opposed to the institution of such a 
registry. 

'* Objections to them considered,—'! . In the first 
place, these registers are signally defective, in not 
presenting at one view all the documentary evidence 
which a party investigating a title may have occasion 
to see. There is no guide to searches which on a 
sale ought to be made in the* register, except a 
previous investigation of the documents which may 
happen \o be included in the vendor's abstract of 
title. When the names of former grantors or owners 
of the land have been ascertained from tUe docu- 
ments to which the purchaser obtains access, then 
(but not till then) he can search the register in the 
names of those former owners for any assurances 
which may have been executed by them. These 
searches must be repeated in new names, as new 



light is from time to time thrown upon the title ; 
whereas a register of deeds, in our opinion, ought 
itself to furnish consecutive- information of the 
dealinjgs with the land which have taken place, wh&a. 
once a reference to the proper head in the index has 
been obtained. The defects of the existing registers 
in this respect are pointed out by the Real Property 
Commissioners, and we concur in their opinion* 
They say, * We may here mention as an important 
inconvenience belonging to the existing registers, 
and from which a system founded on classification 
would be exempt, that where registered deeds are 
indexed by names several searches of the register 
at successive times are often necessary. The deeds 
produced to a purchaser indicate the searches 
required so far only as the title is shown by those 
deeds. It is obvious, that every document relating 
to the title must have been under consideration 
before the extent of the searches required can be 
asoertfdned, and that frequently searches will become 
necessary with reference to interests which are 
brouglit into view by the result of a former search. . 
The consequence is, that in almost every case some- 
thing is left undone ; the purchaser, to escape from 
inquiries so indeterminate, foregoing the protection 
which the register would have afforded him. But if 
the deeds relating to a particular title are brought 
together in the index, a reference to the class enables 
the purchaser to ascertain at once whether all the 
documentary evidence has been produced to him, 
tmd to call for any instruments which may appear 
by the register to be wanting^.* And again, — ' The 
purpose of a repertory of documents of title is not 
answered, in a perfect manner, by any of the existing 
registers in this country. Whenever the ownership 
of lands is shown by a deed to which the purchaser 
has access, a search may be made for conveyances or 
charges by the grantor and grantee in that deed. 
Whether in any particular case the search can be 
continued downwards, so as to get at the whole of 
the subsequent evidences of title, must depend upon 
what may be disclosed by the memorials of the 
respective deeds to which a reference has been 
obtained by the previous search ; and although there 
would always be the means of ascertaining the 
subsequently registered title, if registration at length 
or a deposit of the deed were substituted for the 
memorial required by the existing registers, it ia 
obvious that a register, framed upon the principle of 
indexes by the names of parties, could never be 
relied on for the discovery of the title anterior to the 
earliest deed to which the purchaser may have 
access.' 

*' 2. These Registers do not, as we have already 
observed, contain an inrolment of the deeds, but 
memorials of them only ; and these memorials are 



May 1, 1857]. 



THE LAW CHRONICLE. 



869 



not required to show more than the names of the 
parties, and the property affected. 

"3. In the next place, these registers do not 
confer a title according to priority of registration, 
so as to make it indifferent whether the registered 
deed confers a legal or an equitable estate, or 
so as to protect the sale of an equitable estate 
from the infirmities and risks we have already 
noticed as rendering it practically an unmarketable 
interest A subsequent equitable right may obtain 
precedence over a prior registered right, by tacking 
to it a legal right prior to the former on the register. 

'^ 4. The objectionable tendency of the rule lastly 
stated is enlarged by a general doctrine long since 
settled, that registration is not notice, either actual 
or constructive, of the deed registered. 

*' 5. On the other hand, the effidency and value 
of the register are impaired by a general doctrine,' 
that express notice of an unregistered deed is equiva- 
lent to the registration of it. A purchase -deed 
brought to the register, with notice of a prior deed 
kept off the register, is postponed to the prior deed, 
although the person claiming under such prior deed 
has (purposely it may be) disregarded the provisions 
of the Iteg;bter Act in cot bringing his deed to the 
register. Thus, from the combined effect of the 
rules which postpone registered deeds to what may 
not be on the register, and do not secure priority in 
all cases to registered deeds over what may come 
ai\er them on the register, the system of registry in 
Yorkshire and Itliddlesex fails in fulfilling many of 
the most important offices of a registration of deeds. 

*' In all the particulars which we have here pointed 
out, the defects and errors of the local rei^isters were 
proposed to be remedied or removed in the scheme 
for the registration of assurances which was last sub; 
mitted to Parliament. It is plainy then, that the ex- 
isting registries of Middlesex and Yorkshire do not 
furnish any evidence in answer to the observations 
we have .already made on the deficiencies and the 
objectionable operation of registration of assurances 
in general. In those observations we have assumed 
the system to be free from the objections in the local 
registers which we have here noticed ; and we may 
add, that most, thpugh not all, of the above remarks 
upon the local registries of ^liddle^jex and Yorkshire 
arc aiiplicablc to the general register of deeds in 
Ireland." 

The Report next treats of liegistration of Title as 
distinguished from Registration of Assurances, tliq- 
latter being coni^idercd as accompanied with too 
many inconvcuicnces to be adopted. The Commis- 
sioners stated the various plans proposed for the 
registration of titles, and the objections thereto, 
with which we need not trouble the reader, but pass 



on to the following notice of the plan proposed to be 
adopted : — 

^' As TO BXGISTBATION OF TiTLB. ObSBBVATZONS 
INTBODUCTOBY TO THB FLAN ABOUT TO Bb' 
BBOOMMBMDBD. 

Points of agreemeai in the plans.— The previous 
examination of the different schemes before men- 
tioned wiU tend to show the special difficulties which 
we have to avoid, and the particular provisions upon 
^hich all are agr^d. They are agreed in recom- 
mending that the entry in the register should be 
the only manifestation of actual ownership for 
purposes of transfer. Each of these plans, more- 
over, suggests a certain * registration of title* to 
land ; and what is thus proposed Is not a registration 
of that which is now Imown as * the title* to land, 
but of some form of landed ownership, which, as 
part of the scheme in question, and for the purposes 
of it, must be adopted, and established by alterations 
in the existmg law. Each of the schemes proposes, 
to a greater or less extent, to remove existing * 
complexities of interest in land, and therefore more 
or less implies change in the nature of title. The 
difficulty consists (and here the plans essentially 
differ) in effecting the transition from the existing 
system of title, and in endeavourmg to reconcile the 
registered ownership with the preservation and 
protection of unregistered interests. Most of the 
plans adopt some kind of mapping and some system 
of warranty ; but they vary in the mode in which 
these objects are sought to be accomplished. • 

" Problem to be solved,— Bearing, then, in mind 
such agreements and differences, and taking advan- 
tage of the different suggestions submitted to us in 
each of these schemes, we find that the problem 
which has to be solved is this : — By what means, 
consistently with the preservation of existing right Sf 
can we now obtain such a system of registration a» 
^vill enable owners to deal with land in as simple 
and easy a manner, as far as the title is* concerned, 
and tlie difference in the nature of the subject* 
matter may allow, as they now can deal \vith move- 
able chattels or stock ? Ko one doubts that it would 
be a great benefit to the proprietors of land if they 
were able to convey it with the same facility as the . 
owners of ships, or of stock, or of railway shares^ 
can now assign their property in any of them. Bui 
the question is. Can this be aoconjplitlijd?— anclif 
so, how ? 

In answering these questions, it must he assumed 
that no plan of registration will be acceptable or 
desirable unless it leaved substantially and practically, 
to the OAvners of laud, powers of disposition and 
rights of enjoymeut of similar extent and facility of 
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exercise with those which they poesesa under the 
present system. 

•* Difficulties resulting from long existence of (he 
present system, — One remark should here be made, 
which is apt to be lost sight of; it is this, — ^that if 
there had been always a register of land, as there is 
in fact a register of ships, of stock in the funds, and 
of railway shares, it would be difficult (6 point out 
any distinction between property of that description 
and londi, so far a^ regards the mode and form in 
which they might respectively be transferred or sold. 
The distinction between them has arisen, not so 
much from the different nature of the things them- 
selves, as from the different regulations to which 
tiiey have been subjected in their origin and in the 
development of their legal qualities. Both kinds 
of property are equally the creatures of anid require 
the protection of the law. Both admit of transfer 
from one person to another. Both may be subject 
to family settlements. But the right to the one haa 
grown up under the feudal system of law, adapted, 
no doubt, as fat as it could be done by judicial 
decision, to the valrying wants of mankind, but 
without the aid of a controlling power which alone 
would be sufficient to simplify, its tenure or fiwilitate 
its disposition. The right to the other has been 
created and regulated by Parliament itself, which 
having to deal with a new subject, determined at 
once to allow no trusts to affect the transfer of it, 
and therefore excluded from the register of the right 
to it all modifications which might otherwise qualify 
the absolute ownership. Had land always been 
similarly registered and similarly transferred, no 
one would now think of imposing upon its present 
proprietor the harsh and unnecessary burden of 
famishing, before he could part with a single acre, 
a detailed history of every transaction relating to 
the property for a period of sixty years ; nor of 
forcing him, before he .could borrow £100 for pur- 
poses of improvement, to prove every birth, marriage, 
death, settlement, charge, conveyance, or incum- 
brance that might by possibility affect the titie for 
more than half a century past ; and if this be so, 
how much more beyond reason would it be to 
compel an owner, afler such a process hild been 
gone through on his purchase, again to undergo it, 
when he might wish to sell that to which the title 
had been both recently and abundantly proved. 
Assuming that we are right in this conclusion, and 
we thmk that few will doubt it, the difficulty of 
giving to the owners of land the same benefits as 
those enjoyed by the owners of ships, stock in the 
funds, or railway shares, is the difficulty of applying 
a new principle, which, in a new state of things, 
has been found to be practicable and advantageoua, 
80 far and in such a manner aa to render it applica- 



ble to an old atate of thuiga, which ia juatly com- 
plained of^ and which haa become prejudicial to the 
intereata of aociety, in thoee very particnlan in 
which it diaregardathat principle. It iathedifficoltj 
of unravelling the intricate meaihea of form and 
technicality with which the ownera of real property 
are surrounded and entangled, the diffieolty of aaai- 
milating the tranafer or alienation of that kind of 
property which haa been hitherto anljected to these 
forma and technicatitiea to the tranafer or alienatioii 
of that kind of property which haa alwaya been 
without them ; the diffieulty, ao to tpeak, of un- 
doing aa regaida the future, that which haa.grownnp 
into a kind of neeeaaity, until it haa almoat dome to 
be auppoaed that the aeenrity of property m land 
dependa on the fetters with which all freedom of 
action reapecting it lii tiod up and reatrained. We 
will proceed to show how we think this aaaimilation 
may be effected, notwithatanding the eomplieatione 
in whid^ the title to laiid and the tranafer of it ere 
at preaent involved. 

*^ ObjecU aimed al.^The objecta in yiew are, to 
form a regiater of title aa diatinguiahed from a 
register of the various deeda and aaaurancea under 
which the title haa been derived; to form this 
regiater in anch a manner that the retroapectiTe 
inquiry into the former deaUnga and tranalLctions, 
which on a tranafer ia now neceaaary, may be 
avoided ; to make this register inatmmental in sim- 
plifying generally the title to land and the forma of 
couTeyance ; and at the aame time to continue, aa 
far aa poaaible conaiatentiy with a simple regiater of 
title, the exiating system of s^ttiementa, and to 
aToid impairing unduly the security of settlements 
and trusts. These objects, moreover, we consider 
ought to be accomplished, if possible, in a manner 
which will avoid the special objections incident to a 
system of registration of assurances, but at the aame 
time will aecure the particular benefita and advan- 
tages which, aa we have stated, belong to that 
ayatem. 

*' What a register ought to he and do. — ^In endea- 
Touring to accomplish the objecta in question, we 
have come to the conduaion that the regiater ought 
to be composed of a succession of simple transfers 
merely, and should manifest only the actual and 
existing ownership of the land for the time being, 
without laying open the history or past deduction of 
it. It ought, in fact, to be a record of -the owner- 
ship existing at the time of any supposed search of 
the register. If the register were to diaeloae aa part 
of the existing title the former dealings, it would 
be found not to afford the requisite relief fit>m the 
obligation of retrospectively investigating the title. 

'' What ought to be put on the register. —y^e frirther 
think, that, consistently with the objecta in view, no 
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Ibnn of ownership or property, beaides the fee or 
entire ownership, with the exceptions next men- 
tioned, can be allowed to be put upon the register. 
The registered ownership should, with those excep- 
tions, always be the fee or whole interest in the land 
forming the subject of the registry. Charges on 
the fee, however, and leases, being (apart from the 
fee^ subjects of marketable dealing, and interests 
commonly bought and transferred, should also be 
admitted to the register, separate places being pro- 
Tided for them. 

'* What ought not to be mixed up with it. — Some* of 
ns think, indeed, that beneficial interests in land not 
amounting to the fee, and dealings with such in- 
terests, might usefully and advantageously be re- 
gistered. We conoeive, howver, that ^registration, 
as to such interests and as to dealings with them, 
would, in all 'material points, resemble a registry of 
assurances, and that such a registry should not be 
mixed up with or form part of a registration of tides. 
Any such register should be entirely distinct, and 
should not in any way affect purchasers of the fee, 
but should only bind the parties who created minor 
interests and incumbrances, the owners of such in- 
terests, and their heirs and personal representatives 
and assigns, and the trustees. This distinct register 
might be useful in regulating the distribution of the 
money arising from a sale of the fee, and in deter- 
mining questions of priority, but it should not in any 
way complicate or impede the sale of the fee. 

** We, however, confine ourself in this report to 
registration of the fee and charges on it, and leases ; 
only observing that the system of registration here 
recommended will be found compatible, as we believe, 
with the subsequent establishment of the subordinate 
registry we have mentioned, should that appear 
advisable, when the registration of tiUe has been 
found upon trial to answer the ends which are in- 
tended to be promoted by it." 

The commissioners then proceed to discuss the 
following questions : Whether registration shall be 
compulsory or voluntary; whether the title shall 
be indefeasible or defeasible; whether if title be 
impeachable this shall extend to interests created 
before registration ; whether registration of legd 
ownership will afford protection to equitable inter- 
ests ; whether the registration should be provincial 
or metropolitan, or both. We need not follow the 
commissioners into these details, but proceed to give 
a statement of the leading particulars of the regis- 
tration recommended. 

•* The Office. — A land register and transfer office 
for England and Wales will be established in Lon- 
don under the management of a registrar general ; 
and branch offices will be also established in different 
districts throughout the kingdom, subject to the 



orders and regulated by the authority of the Regis- 
trar General. . 

" The kinds of pn^perty. — The registration will 
extend to all corporeal hereditaments except copy* 
holds, and to advowsons and rent-charges, except 
perhaps tithe rent-charges. 

" General right of owners in fee simple to obtain r€- 
gistration, — Afler Uie establishment of the office^ all 
owners or proprietors of land who have the right of 
possessing or the power of disposing of it in fee 
simple will be at liberty to apply for the registration 
of tiie ownership thereof ; so that such, ownership, 
or the title to the land which is the subject of the 
same, may thenceforth be manifested by the register 
alone. 

" Supposing this to be. accomplished safely And 
with prudence, the effect of the register, when in 
complete operation^ will be to render it unnecessary, 
in dealing with land which has so been xegistered, to 
look beyond the last ownership appearing on the 
register, arid thus the expense of lon^ investiga- 
tions of titie— of deducing that title through 
numerous assurances, pedigrees, and devolutions — 
of requiring covenants for the production of deeds 
in the hands of third parties — of lengthened ab- 
stracts, recitals, and conveyances — ^will, on the occa- 
sion of future alienation, as the register advances, 
be gradually diminished, and eventually be altoge* 
ther avoided. 

'* Two difficulties, however, here arise : the one, in 
first bringing titles on the register ; the other, in 
protecting the different interests and incumbrances 
which may now be derived out of or charged on the 
fee simple of land, and connecting them with the 
registered ownership. We have endeavoured to re- 
move lioth these difficulties. 

** Two kinds of registered ownership, — Registration 
of title is proposed to be twofold; one, which shall 
at once enable the registered owner to transfer the 
estate with a present or immediate statutory title ; 
the other, registration of actual, ownership, without 
the power to transfer an immediate statutory tide. 

** Prevention of improper attempts at registration, — 
In the second of these cases — that is, in the case of 
registration unattended with immediate statutory 
tide— the parties applying will be required to produce 
before the registrar a declaration on oath, statixig 
that they are in the actual enjoyment of the rents 
and profits, and that they believe themselves to be 
absolutely entitled to the limd in fee sinlple firee 
from all incumbrances, or subject only to such in- 
cumbrances as are distinctly specified ; and they will 
alao be required to produce, where it can be done, 
the last instrument of conveyance of the fee simple, 
or such other evidence as the registrar may find it 
necessary to require, with the view of ezclnding 
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firaudulent claims. Powers also will be conferred on 
the registrar to give such pnblie and other notices 
as he may deem necessary of the intention of the 
parties to have the property registered, in order that 
they may not wrongfully proenre a registration 
yrhich may be deCrimental to other persons/ 

'* But where the title to lands has been ascertained 
by decree or judgment of any court whose jurisdic- 
tion is competent to. determine the right, there the 
production of such decree or judgment by the 
person in whose &Ypur it may have been made, or 
the order of the court consequent thereon, will alone 
be sufficient to authorise the registrar to register 
tile ownership of such person, subject to the neees-r 
dty of maldng such declaration and serving such 
notices as above adverted to. 

^^Registration with ioarranted tide, — ^Registration 
with immediate statutory title will take place in those 
cases where the owner of the land desires, not only to 
obtain a title which, with regard to the future, will be 
manifested and established by the register alone,' but 
a title which, with regard to the past, cannot be dis- 
turbed. We have already adverted to this part of 
the subject, and we have stated, for reasons which 
we need not repeat, that the suggestion of a gua- 
rantee or warranty* of title is' in our' opinion most 
Taluable. In this olasa of cases it will be lawful for 
the parties seeking registration with the benefits of 
a warranted ownership to apply to the registrar to 
hsive the title investigated with that object. In such 
cases, it will be right that the registrar should cause 
the title to be fully investigated, at the expense of 
the parties, by counsel and solicitors ; and if he shall 
be satisfied on their advice that the title is a good 
one, then, on the payment of a small premium, to be 
calculated by way of a per centage upon the esti- 
mated value of ^e property in question, he will re- 
gister the ownership as a warranted one, either in 
the name of the party applying, or, if the party ap- 
plying shall prefer it, then in the name of such 
persons as he may nominate for that purpose. Since 
the guarantee of .the title will be given by a public 
officer, the premiums payable by the party obtain- 
ing such guarantee will be paid into the Exchequer ; 
and the Consolidated Fund will be liable to make a 
fair and reasonable compensation to any person who 
may, within the period allowed by law, establish a 
claim in respect of the estate, the title to which has 
thus been registered with h warranted ownership. 
A similar provision will alpo be extended^ to those 
^9Mfl where land is sold under a decree of a court, 
#abj«ct to t^ payment of similar premiums, and to 
the titk being ezasnined and approved of in a similar 
ttaa»er. 

*^ It may here be meafioQed, Ikal ^e suggested 
tMMity 1^ the advantage of precedeot in its 



fiiTOur. For when lands are sold by the principal 
officers of the Ordnance Department, Parliament has 
^powered them to give tor purchasers a dear and 
indefeasible title, making compensation to those 
persons who can establish within a limited period 
any legal or equitable right to the property. 

*^ Certificate of oumerskip.—Jn both the above 
cases, for the convenience of parties, as evidence of 
their title to the property registered, and for other 
purposes which we will hereafter refer to, a certifi- 
cate of the fact that it hasheen registiered will be 
delivered ))y the registrar to the party applying; 
and this certificate, duly authenticated by the scaI 
of the office, will be a certificate either of warranted 
or unwarranted ownership, as the case may be. It 
will be advisable that, this certificate should state 
on the face of it the name of the registered owner, 
the lands registered, and the incumbrances (if any) 
to which they are subject. It will also contain a 
reference to the indexes which relate to the entry 
thereof in the books of the registry. 

*' General effect of rc^ration.— The general 
effect of the kind of registration here recommended 
will be, that, for the purposes of transfer, the 
registered ovmership will at all times represent the 
fee -simple of the property, and, as such, it will not 
be capable of any subdivision or modification into 
partial or limited estates or interests, except so &r 
as charges and leases may also be admitted to the 
benefit of registration under the provisions which 
we shall presently mention. 

^^ Right of disposition incident to the registered 
ownership, — ^The right to dispose of and transfer the 
ownership of land in fee, including the right to 
charge and lease the same, will belong, and be 
incident to, and in fact be taken as forming part of 
the registered ownership. 

*' What unwarranted ownership freed from^ and 
what not, — When the registered ownership has not 
been warranted, it will be subject to such rights and 
interests as existed in or were capable of attaching 
upon the property at the time of the first registration, 
but it will not be subject to any rights or interests 
arising or created at any period subsequent to the 
time when the first register was effected, except 
charges and leases admitted to the register, and 
except interests protected by caveat or inhibition, as 
afterwards mentioned. Thenceforward the title to 
the property for the purpose of transfer will be 
manifested by the register, and by that alone ; and 
so eventually the only title to land which a pur- 
chaser need examine will be the last transfer, as the 
same is recorded in the registrar's books. At the 
commencement, indeed, the validity of the title Df 
the first registered owner will still depend, as it does 
now, on the validity of the title of the party by 
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whom the trangfer has heen mlbde. But as time 
passes on this title will gradually strengthen itself 
until it has reached a period which, under the 
operation of the Statute of Limitations, will make it 
complete, and mature it into an unimpeachable 
statutory title. Year by year the purchaser will be 
brought nearer and nearer to this result, and so the 
expenses which attend the retrospective investigation 
of title will be gradually diminished, until they 
reach their minimum point. 

'* What warranted ownership freed from, — ^When 
the registered ownership is a warranted ownership, 
the special advantages to be derived from this system 
of registration will immediately follow. In such 
cases the registered ownership will be subject only 
to oCher registered rights, and will be exempt at 
once 'from idl latent claims and interests which may 
have been created previously to the time when the 
property is registered. The registered owner will 
therefore have, forthwith, for the purposes of 
transfer, a simple, complete, and indefeasible title. 

** Such a result will tend, not only to diminish the 
expenses attending the transfer of land, but also to 
increase the value of land as a marketable commo- 
dity ; for the value of land when offered for sale is 
not merely to be measured by the purchase -money 
paid, but likewise by the costs which the vendors and 
purchasers must necessarily incur in deducing the 
title, and ascertaining its validity. In proportion as- 
these costs are diminished the value of the land will 
be raised. Great as these advantages unquestion- 
ably are, they are not the only advantages which 
may be expected from a system of warranted owner- 
ship ; for a well-devised scheme of warranted owner- 
ship will afford so perfect a security to titles that 
no latent interests, no dormant trusts, no fresh 
claims, which may have been concealed or over- 
looked, can possibly interfere with the enjoyment of 
the purchaser ; and the land will be as clear from all 
rights, other than those which are actually regis- 
tered, as stock which is purchased in open market. 

** What registered ownership^ whether warranted or 
not^ will be subject to. — The registered ownership, 
whether warranted or otherwise, will at all times 
represent, for the purposes of transfer, what is 
usually known as the fee-simple, subject to such 
charges and leases as may be admitted to the register ; 
and in the csAe of ownership not warranted, to the 
title antecedent to the first registration. . In other 
words, the register will be a substitute for the docu- 
mentary or parchment title. But the registered 
ownership, whether warranted or otherwise, will 
remain subject, as the fee-simple now is, first, to 
such other rights as are not usually included in the 
abstract of titl^ — that is to say, those rights which 
are incident to the property in a physical rather than 



a legal sense, and those which are presumei to 
attach on all landed property ; and secondly, also to' 
such rights as may be ascertained by inspection on 
the land itself, or by inquiry of the occupier. . Under 
the first of these heads we include all easements, 
such as rights of water, rights of way, rights of 
sporting, and rights to light,^ and those interests which 
are denominated in law profits h prendre^ and tithe 
rent-charges, land tax, and other taxes and rates of 
a general character; under the second we include 
short leases at rack-rent where the lessee is in actual 
occupation of the premises. These are rights which 
are conunonly evidenced by known usage or continued 
ei\joyment, or may be ascertained on the spot by in- 
spection or inquiry ; and the title to them is gener- 
ally so independent of the documentary title to the 
property that they will necessarily form a partial 
exception to that which will constitute the registered 
ownership, whether warranted or not.** 

The Commissioners then proceed to discourse on 
the facilities offered by a registry for obtaining Ipans, 
as to the modes of protecting unregistered interests, 
including caveats and injunctions, with various 
mafters, among which is the important subject of 
the mode of describing and identifying the lands on 
the register. We then come to ti very important 
subject — namely, the mode of transferring the regis- 
tered ownership ; and this deserves the special utten- 
tion of the reader. We are told that, having thus 
provided for the first registration of tide to lands, 
for the protection to be given to unregiistered inter- 
ests, and for the mode In which the identity of the 
property may be ascertained, the provision to be 
made for subsequent dealings with the registered 
ownership, by way of transfer, mortgage, or lease, 
will be comparatively easy. Beginning with trans- 
fers, when the registered ownership is in single 
name and unfettered by a caveat, that party alone 
can go to the registrar, and desire the transfer, on pro- 
duction of the certificate of registered ownership. 
When a purchaser has bought the land of the regis- 
tered owner, the application ' of the one and the 
authority of the other will, on the production of the 
like certificate and a deed of grant, be sufificient for 
the purpose. vAnd when the ownership has been 
guarded by caveats, the previous withdrawal of 
them, on the consent of the persons in whose names 
they are entered, or by an order of court, will 
enable a purchaser, without any trouble, or any 
ftirther inquiry, to see at once whether he' can com- 
plete his contract. The transfer will be made by 
deedt and in a short and simple form, which the Act 
will authorise. On proper evidence being adduced 
before the registrar of the validity of the deed, he 
will enter in the register the name of the transferee 
in the place of the transferror. When that has 
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been done, the transfer will be complete, and will 
pass the whole fee-rimple ; and, on Uie completion 
of it, the registrar will deliver to the transferee a 
-* fresh certificate of registered ownership, if the whole 
of the registered land has been transferred ; but if 
the transfer is confined to a part, he will deliver to 
the transferee a certificate of ownership limited to 
such part ; and he will deliver to the transferror a 
fresh certificate of ownership containing a descrip- 
tion of the lands retained by him. 

"The efi^ectof such transfer will be, to give to 
the person registered an absolute title to the lands 
so registered tor th^, purpose, of alienation, free 
from all interesta created subsequently to the first 
registration of the land. If the registered owner- 
ship is a warranted ownership, it will further be 
freed and discharged of all estates and interests 
whatsoever, excepting easements, registered leases, 
and registered chaiges ; but if the ownership has 
not been warranted, it will be subject to any claims 
yrhkh existed at the time of the first registration, 
and have not since become extinguished or barred 
by time.** 

The Commissioners then proceed to consider the 
subject of the registration of incumbrances and 
leases, with the transfer thereof, and some other 
miscellaneous matters. 

We have then aa elaborate summing up of " Con- 
clusions in fevonr of^ and answers to objections 
against, the plan recommended.*' Then follows ** An 
answer to the inquiry as to the advantages and dis- 
advantages of the plan recommended.'* From the 
latter we take the fdUowing : — 

" WheUur there are any disadvantagei attending the 
system. — ^Having now stated the leading details of the 
plan of registration we retommend, we propose to 
consider, in answer to the inquiry intrusted to us, 
" the advantages of and disadvantages attending such 
a system.** 

^ In regarid to what may be the disadvantages of 
registration of title, we may refer to the different 
parts of this Beport in which objections and difficul- 
ties have been adverted to and dealt with. We have 
shown that the existing evils are great ; and we have 
acted upon the principle laid down by the Real Pro- 
perty Commissioners, that it*should be made out, to 
a reasonable degree of certainty, founded on a care- 
ful investigation of facts and mature deliberation, that 
the proposed remedy is practicable, and that it will 
be efiectual ; that it is the best that can be devised ; 
and that it will not itself be an evil, or productive of 
evils, equal, or nearly equal, to those against which 
it is provided. We are of opinion that the plan re- 
commended by us fulfils or satisfies all these con- 
ditions ; and at all events these objections, even if 
illowed to have the character of disadvantages, can- 



not be deemed seriously to detract from the very 
great benefits which landed proprietors, and the 
buyers and sellers of land, will derive from the mea- 
sure we have recommended. 

'* The advantages of the jystem.--The advantages of 
the system will consist in giving fiicilides to the sale 
and transfer of land in the following respects :— 

*' 1. It will secure the principal benefits and i^- 
vantages sought to be attained in a system of regis- 
tration of deeds. 

"2. The system will render unnecessary retro^ 
spective* investigation of the title as to all dealings 
subsequent to the commencement of the registration, 
and will gradually operate to dispense with such 
investigation altogether. 

" 3. It will simplify the title to real property for 
the future (though it will not, except where warranty 
is obtained, confer at the outset a parliamentary 
title as against interests existing anterior to the 
registry), and it will have this effect, even though it 
should happen that no concurrent improvements are 
effected in the general law of real property. 

** 4. It will make purchasers of the fee and leases 
perfectly secure. 

** 6. It will simplify to the utmost possible extent 
the forms of transfer and the modes of conveyance. 

*' 6. It will tend to increase the saleable value of 
land. ' 

• ^* The system will effect this last benefit by re- 
moving difficulties, and thus increasing the desire ta 
invest in land. It will also enable the buyer to ascer- 
tain his expenses accurately. At present the ex* 
pense depends partly upon matters which come to 
his knowledge only alter he has entered into the 
contract. There wiU, in fiust, be a saving to the 
buyer of the expense of investigating title and con- 
veyance, and to the seller of preparing the title. The 
seller will, indeed, still have to bear the expenses of 
distributing the purchase money, but this he must do 
under the present or any other system. 

** 7. It will tend to lower the rate of interest on loans 
secured upon land.' It has been well said that the 
greatest condemnation of the existing system of 
lending money on land is the reluctance which 
bankers, the natural traders in loans, have to lend 
on mortgage or judgment The security which 
they refuse, careless trustees, ignorant people who 
have savings, and widows and others who have some 
small provisions, are advised to accept, and in this 
way the whole risk of bad security is thrown on the 
classes least able to bear it. 

**8. It will confer facilities for the saleoflaxge 
estates in lots. We agree in the statements of one 
of the witnesses, that the necessity for investigating 
the past title, and procuring the ipeans of proving 
it and substantiating it for the future, places gieal 



Mat 1, 1867.] 



THB LAW CHRONICLE. 



865 



olMtades in the way of selling a considerable estate 
in nnmeroas lots ; as it is generally difficult and 
always expensive to furnish each purchaser with the 
necessary evidence. One of the important advan- 
tages of a new and parliamentary title is found in 
the great fiunlity it confers for the subdivision of 
estates upon a sale. 

"9 It will enable persons to obtain a warranty of 
their titles at the same or nearly the same expense 
as that incurred in an ordinary purchase under the 
present system.'* 

The attention of our readers is requested to the 
observations of th6 commissioners respecting the 
proposed improvements in the practice of convey- 
ancing, where the register cannot at once be made to 
confer a statutory title : — 

**Ml8CKXXANKOT78 RECOMMENDATIONS AND OB- 
SERVATIONS. 

** Improvements in the general law and practice of 
conveifoiscing. — ^But it is our opinion that as ihe 
register eam»t in the first instance be made to 
confer an immediate statutory title in ordinary cases, 
some changes in the general law, having a tendency 
to simplify title, should be made concurrently with 
the establishment of the registry.* The evidences of 
title and its devolution may be rendered more simple 
in various particuhurs which have been pointed out 
in the evidence before us, and are hereafter adverted 
to. By making those improvements in the law, the 
register, withont' being made to confer immediate 
parliamentary title, may nevertheless be instru- 
mental in produoing immediately many of the ad* 
vantages. in regard to simplicity of title and transfer 
which will result from its own proper and unassisted 
operation, when its action has become complete. 
Facility of transfer and simplification of title act and 
re-act upon each other. We think that the estab- 
lishment of a register, should only be part of a 
general plan for amending the law of real property, 
in the particulars presently adverted to. We concur 
in the opinion of one of the witnesses, that, con- 
sidering the cumbrous forms employed in conveyanc- 
ing, it would be extremely impolitic to establish a 
register that would, as it were, stereotype a decaying 
system, and perhaps stand in the way of its thorough 
reformation^ or, in case of its being superseded by 
a better, would induce the inconveniences of a re- 
gister begun in one era and continued in another. 

** The improvements in the law of real property 
and the forms of conveyancing which have been 
suggested to us we have thought it advisable to em- 
body in the sketch of a bill, which has been drawn 
by one of the /commissioners, and will be found in 
the Appendix. Thereby the title to real property, 
independently altogether of the registration we re- 



commend, and during the gradual introduction of the 
system, would be greatly simplified— by the aboli- 
tion of certain technical modes in the creation, limi- 
tation, and disposition of estates — ^by turning' mort- 
gages into mere securities, but with the saniie powers 
of recovering the mtfney which are usually conferred 
on the mortgagee — and by giving- to certain instru- 
ments such general effects as are now expressed in 
a lengthened form, and which add greatly to the 
cost of the transaction. These provisions do not 
strictly &11 within the main object of the inquiry 
submitted to us, but. they are so nearly allied to and 
so much connected with it that we have deemed it 
our duty not to overlook them. They are also 
framed upon the principle' recommeifded by expe- 
rienced witnesses, of first deciding on the plan'of the 
register, and then altering "and suhplifying the 
general law with reference to that plan.' We hope 
that this bill, together with the plan which we 
submit to your Majesty for the registration of title, 
will be of use in assisting Parliament to deal afr once 
with the whole subject.'* 

The commissioners recommend a partial establish- 
ment of the register in the first instance, and point 
out the facilities for the introduction of registration 
into Ireland. Then the Report finishes with a short 
reference to the subject of the remuneration of 
solicitors, to which we have before referred. We 
give this part in extenso: — 

" The remuneration of solicitors, — We take leave 
further topbserve, that we think it will be very diffi- 
cult to deal fcdly or satisfactorily with the subject of 
regisftratioiiof tkle without maldng fresh regulations 
on the subject of the professional remuneration of 
solicitors. We observe that the Real Property 
Commissibners also found it necessary to direct their 
attention to this subject when making Jheir report 
in &vour of the registration of assurances. 

** In England, a solicitor is allowed to receive such 
fees only as the judges of the court assign him, and 
these fees are so devised as to attach to certain por- 
tions only of his work, leaving tHe rest to be done 
without fee. In matters of conveyancing, the whole 
trouble of the transaction is principally compensated 
by f^es assigned according to the length of the 
various documents. Theoretically, in England, a 
BoCeitar ia entitled to the same fees for superintend- 
ing tnmiaetiona relating to. the smallest properties 
as to the largest. In Scotland, and many foreign 
countries^ the work is principally compensated by a 
brokerage or oonmussion; a form of remuneration 
almost universally adopted by the usages of com-* 
merce for all other agencies. 

** The changes, we propose for the transfer of land, 
without materially altering the nature or extent of 
the more important services rendered by the solicitor, 
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or the professioniU Buperintendence and responsi- 
bility involved, will interfere with those particular 
processes to which the courts have thought fit al- 
most entirely to attach the solicitor's right to re- 
muneration. 

** If, therefore, it is considered desirable to con- 
tinue to prescribe by law a scale of remuneration 
for conyeyancing business, it would seem right that 
an opportunity should be given for reconsidering the 
whole subject of solicitors* fees with reference to 
conveyancing. The services of solicitors will be 
necessary in the conveyancing transactions contem- 
plated by the measure we propose, and reliance 
must still be placed upon their honour and character 
in performing the important duties and incurring the 
responsibilities which wiU still ' attach to every 
transfer." 

DEBATING SOCIETIES. 



The Birminqham -Law Students' Society. 

Aprii I,— Moot Pointy No, 216. 
Bigamy.— ^Husband absent Seven Yeabs. 

On an indictment for bigamy, wher^ the husband 
had been absent from the wife for more than seven 
years, must the prosecutor prove th^ prisoner's 
knowledge of her husband's existence ? 

This query arose in the case of Regina v. Briggs 
(26 L. J. Rep. M. C. 7), The Statute of Bigamy, 
9 Geo. 4, c. 31, by sec. 22, afler aflSxmg the penalty 
to offences of that nature, contains this proviso: 
*' Provided always, that nothing herein contained 
shall extend to any second marriage contracted out 
of England by any other than a subject of his Ma- 
jesty, or to any person marrying a second time 
M'hose husband or wife shall have been continually 
absent from such pei:8on for the space of seven years 
then last^ past, and shall not have been known by 
such person to be living within that time." 

For the affirmative it was submitted that the onus 
prohandi as to the prisoner's knowledge of the exist- 
ence of husband or wife should rest with the prose- 
cution. If there is no evidence of the prisoner's 
knowledge of such existence, then the presumption 
is, that he is ignorant. As soon as it appears that 
the party has been continually absent seven years, it 
is then incumbent on the prosecution to bring the 
case within the statute as an offence by going further 
and showing that the first husband or wife Avas 
known to the prisoner to have been living within 
that time. That it is not sufficient that the pri- 
soner has the means of knowledge at disposal, but 
if he is entirely ignorant of the existence of his 
former copartner, then, in order to satisfy the words 
of the statute — *^ shall not have been known by such 



person to be living within that time " — ^it is not neces- 
sary he should insHtute inquiries in every part of 
the globe with a view to test the accuracy of his be- 
lief; that such a course would be introducing a 
dangerous uncertainty for the prisoner, and would be 
at .variance with the words of the Act, which, in the 
case of a penal statute, are always construed strictly, 
and, if possible, in favour of the accused. 

In the negative, it was contended that the prose- 
cutor has simply to prove four (acts — 1. The first 
marriage. 2. The prisoner's subsequent marrii^, 
which constitutes die offence. 3. That the first 
wife was alive at the time the second marriage was 
solenmised. And 4. If the prisoner be not indicted in 
the county in which the second marriage took place, 
it must be proved that he was apprehended, or is in 
custody, in the county in which he was indicted. 
That being the case for the prosecution, the prisoner 
would have the onus cast upon him of proving-* 
1. That the wife or husband of the party indicted 
has been ^* continually absent from the other for the 
space of seven years then last past, and haa not been 
known by the other to be living within that time/' 
or, according to Reg. v. Cullen, 9 C. & P. 681, 
has not been known at any period during the seven 
years to be alive.' 2. That, before the second 
marriage, the party indicted was divorced from the 
bond of the first marriage. And 3. That the former 
marriage w/» declared to be void by the sentence of 
a court of competent jurisdiction. 

In ^* Russell on Crimes," edit. 1818, where, com- 
menting on the statute and the exception, it is said, 
by the express words of the statute, the party 
marrying again must have no knowledge of the 
former husband or wife being alive ; but the obliga- 
tion of the party to use reasonable diligence to in- 
form himself of the fact, and the question whether, 
if he neglect or refuse to avail himself of palpable 
means of obtaining information, he will stand ex- 
cused, are points which do not appear to be settled. 
He refers, also, to East's P. C. c. 12, s. 4, p. 467, 
where Mr. East says, they are questions which he 
docs not find anywhere touched upon, but which 
seem worthy of nmch consideration. 

The C. B. Pollock, in giving judgment in Reg. v. 
Briggs, above quoted, says : — ** Upon whom the 
proof of want of knowledge is cast is a very serious 
question upon which, as it is unnecessary, I express 
no opinion." 

The case is somewhat difficult of solution, and, in 
the absence of authority, we are lefl to discuss ques- 
tions of this kind on the readiest principle that may 
occur to the mind. 

The meeting decided in favour of the negative. 
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April 15, 1857.— Ifoor Point No. 220. 

Dealing with Expectant Heir. 

Will equity giye relief to an expectant heir in a 

catching bargain when the father or the person 

from whom the spes succesHonia was entertained was 

privy to the transaction ? 

I need scarcely remark, that the tendency of 
eqnity is to adapt itself to the complex relations and 
convenience of an artificial state of society, and to 
be administered in regard to cases where the ma- 
chinery of the common law courts is altogether 
inadequate, leaving many cases to be disposed of 
ta foro eonscientia ; and, therefore, at the present 
day it is almost impossible to predicate in any case 
what relief a court of equity will not afford. The 
general rule is that bargains with expectant heirs, 
who are in difficulties at the time, will be set aside 
unless the party can show that a fair consideration 
was paidt or that the bargain was fully made known 
to and approved by the person to whose estate the 
expectant heir hoped to succeed. 

In King v. Hamlet (2 Myl. and K. 474), when 
before the Vice- Chancellor, relief was awarded to 
the plaintiff, but, on appeal. Lord Brougham and 
Lord Lyndhurst concurring, gave judgment for the 
appellant on the ground of the father*8 knowledge, 
and alteration of property by plaintiff and his father. 
Sir Edward Sugden speaks disapprovingly of the 
judgment, arguing that the relief in question is the 
natural equity of the son, and that the circumstance 
of the father being privy to the transaction does not 
remove this equity. An expectant, or reversioner, 
or remainderman (and the rule applies in each case), 
is not always best protected by those standing in 
loco parentis ; something more is essential to protec- 
tion, and that is the enlarged aid of the Court of 
Chancery. In King v. Hamlet, Lord Brougham 
deduced two propositions as applicable to the doc- 
trine of the courts on this question : — 

1. That the extra protection must be withdrawn 
if the transaction is known to the father or other 
person standing in hco parentis— ex, gr., the person 
from whom the spes successionis was entertained, or 
after whom the reversionary interest was to become 
vested, even although such person took no active 
part in the negotiation. 

2. K the heir repudiates the transaction, he must 
not act upon it so as to alter the situation of the 
other party, unless acting under the same pressure 
which induced the original contract. 

For the affirmative — ^The first proposition assumes 
that one party, defenceless and exposed, under the 
pressure of necessity or pecuniary difficulties, is at 
the mercy G(f designing sharpers, wl o feed on the 
necessitous, the thoughtless, and the young ; but 



whether this proposition can now be consistently 
maintained, admitting the privity of the father or 
other person standing in loco parentis to the trans- 
action, is open to doubt. Tliat the principles of 
equity must necessarily i4>ply where undue ad- 
vantage has been taken in a catching bargain, not- 
withstanding the privity of the parent or others in 
loco parentis^ and where the heir or other expectant 
has offered to restore the opposite party to his 
original status, and notwithstanding a subsequent 
dealing with the property on the ground of continu- 
ing difficulties. That catching bargains are com- 
pounded of all species of firaud upon the ancestor 
who has been seduced into leaving his estate, not to 
his heir, but to a set of artful persons who had 
divided the spoil beforehand. 

For the negative it was contended that if the 
principle upon which the protection is in equity 
afforded to expectant heirs is investigated, it will be 
found that it does not exist in the case of rever- 
sioners ; the chief ground for the jealous interference 
of equity where expectant heirs have concluded im- 
provident bargains is that any dealing with them with- 
out the privity of the person from whom the spes suc' 
cessionis is entertained is a fraud upon that person 
whose bounty is secretly diverted from its purpose, 
and that in all cases where the transaction has been 
had with consent of parents, its validity has never 
been questioned, and cited Gwynne v. Heaton (1 
Bro. G. C. 1); Peacock v. Evans (16 Ves. 612); 
Earl of Portmore v. Taylor (4 Sim. 182) ; King v. 
Hamlet ; Cole y. Gibbons (3 P. Wms. 290) ; and 
Twistlcton V. Griffith (1 P. Wms. 310). The dis- 
tinction between expectant heirs and reversioners 
was* adverted to by Sir John Leach in the case' of 
Wood V. Abrey (3 Madd. 417). 

Regarding the authorities, the question was agreed 

to . in the negative, but with the conviction that 

whenever a similar case again occurs as that of King 

V. Hamlet, that the affirmative will be found correct. 

A. Feredat, Corresponding Secretary. 



SUMMARY OF DECISIONS. 



EQUmr AND OONVEYANCINO. 

CHARITY.— PKuafe founder — Charter ^ Juris- 
diction of ths Court of Chancery. — The Court of 
Chancery has power to direct a scheme for the re- 
gulation of a charity founded by a private individual, 
though incorporated by charter, which authorised 
the governors to make and alter rules for the 
management of the charity. The court carries out 
the intentions of the founder as far as possible, or, if 
that cannot be done literally, with such modifications 
as may be necessary, unless visitors arc appointed 
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by the founder, m wliieh case the court does not 
interfere in matters of intemal regulation. Attorney- 

. General y. Governors of Dedham Schools^ 29 Law 
Tim. Rep. 46. 

CHARITY.— iVtfw parish--^ Peel Act-- Appoint- 
ment, — Where a chari^ had been immemorially 
applied for the repairs of parish church of a parish, 
and a new parish was formed but of the parish, 
i}nder the Peel Act: Held, that it was a charity 
for an individual object, and, therefore, the new 
parish had no claim for an apportionment: Held, 
also, that a new church substituted for the old parish 
church, was equally entitled to the ezduriye benefit 
of the charity. AUomey-GenOrdt y. Love^ 29 Law 
Tim. Rep. 86. 

CHARITY.— Ifortmaui [yoL 1, pp. 10, 86, 261, 
262, 412; yol. 2, pp. 66, 87, 88, 159, 287]— ^e^iiefte 

for charitable purposes out ofpwrepetsonaUy—LidbUihi 
of pure personalty to debts pari passu tpith personafty 
savouring of reaUy—Demonstrative legacies.— -In the 
case of Robinson y. Geldard (3 Mac. wd Gord. 785 ; 
16 Jur. 955), where there was a gift (Of charitable 
legacies out of pure personalty, and there were also 
non-charitablft legacies giyen which were not 
directed to con > out of the pur^ persoiialty, and the 
personalty saydbring of the realty was sufficient for 
the payment of the latter. Lord Truro held, that the 
pure personalty was to be applied primarily io the 
pajrment of the charity legacies, and his- lordship 
seemed to treat the charity legacies as demonstrative. 
In the following case, the Lord Chancellor, whibt 
pretending not to impeach the decision in Robinson 
y. Geldard, decided the exact reyerse, holding that 
the debts of the testatrix were not to be paid wholly 
Qut of the personalty sayouring of the realty, but 
that the pure -personalty was to contribute rateably 
towards their payment ; in other words, the charity 

•legacies were directed to be paid out of what should 
remain of the pure personal estate after that estate 
had contributed to ihe payment qfthe debts^ funeral and 
testamentary expensesr and costs (see yol. 1, pp. 261, 
262, Answ. XI.). li appeared that the testatrix, by 
her will, gaye yarious legacies, charitable and other- 
wisci and gaye the following directiou: — *'And X 
direct that the charitable bequests bequeathed by 
this my will shall he paid, in precedence of the other 
pecuniary legacies hereby bequeathed, out of such 
part of my personal property not specifically 
bequeathed as is b^y law applicable for charitable 
purposes :'* Held, that the charity legacies were so 
far in the nature of demonstratiye legacies that they 
were to be paid out of what l^ law might be applied 
to charitable purposes— ^namely, pure personalty — 
but (reversing the decision of Sir W. P. Wood, 
y. C.) that the pure personalty was, in the first 
instance, to contribute with the personalty savouring 



of realty in the payment of debts, funeral and testa- 
mentary expenses, and costs. Tempest y. Tempest^ 
8 Jur. N. S. 261. 

CREDITORS.— jRt^to against debtor's property 
after death—Judgment creditors — Decree in adminis" 
tratum-suit directing sale, — ^The provision of the 
2 & 8 Vic. c. 11, s. 4, that all judgments shall, after 
the expiration of five years from the entry thereof, 
be null and void against lands, tenements, and other 
hereditaments as to creditors, unless re-registered 
within five years before the right of such creditors 
accrued, refers only to creditors who have some 
right or interest in such lands, tenements, or here- 
ditaments — as, for example, by virtue of a creditor's 
decree, directing a sale of such property. Creditors 
of a deceased debtor have not on his death a right 
against his leasehold property in the hands of his 
executor or administrator within the meaning of the 
act. Qucere^ if they have, even after a x^reditor's 
decree, any such right in the specific chattels of the 
deceased debtor, unless the decree directs them to 
be sold for the benefit of the creditors. Simpson y. 
Morley^ 2 Kay and J. 71. 

DEVISE. — Direction to purchase a sum of consols 
— Exoneration of general personal estate — Imperial 
annuities— Consols, — ^A testator, by his will, directed 
his trustees to set apart or purchase a sum of con* 
sols for a legacy ; and b^ a codicil, he directed that, 
if at his death he had not so much consols, his trus- 
tees should purchase the deficiency out of the rienta 
and profits of his freehold estates t Held, that the 
general personal estate was thereby exonerated. 
The testator possessed, at the date of the codicil, 
and at his deaUi, a sum of imperial annuities, which 
many years after his death, were converted by Act 
of Parliament into consols : Held, that no part of 
this fund was applicable to make up the legacy of 
consols. Bessant y. Noble^ 26 Law Joum. p. 237, 
Ch. 

DEVISE,— Construction^Appointment of '' Resi- 
duary legatee^^-^Real estate, — ^The words "legacy" 
and " residuary legatee " primd facie have reference 
to personal estate only, unless the. context clearly 
shows that the testator intended to apply them to real 
estate. A testator, by his will, after giving legaciea 
to his children, including one of his younger. sons, 
£., gave all his freehold, copyhold, and leasehcdd 
hereditaments unto tod to the use of hb two elder 
sons,.T. and A., equally as tenants in common, their 
heirs, &c., and he gave all the residue of his personal 
estate, after payment of legacies, to his said two sons, 
T. and A., whom, with a nephew, he appointed 
executors^ The eldest son T. died in the testator*a 
lifetime, and afterwards, by a codicil, the testator, 
after reciting the death of T., appointed his son £. 
executor in his place jointly with A., and his daugh- 
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ter M. as executrix in the room of his nephew, and 
then proceeded thus : '' I do also revoke the legacies 
to my aforesaid two sons A. and E., and do appoint 
them residuary legatees^ share and share alike:** 
Held, affirming a decision of the Master of the Bolls, 
(but disientiente Lord Justice Knight Bmce) that the 
appointment of £. as ^^residuaiy legatee** did not 
Test in him the moiety of the freehold and copyhold 
estates devised by the wiU to T., but that sndi moiety 
was undisposed of, and passed to A. ab heir-at-law 
and customary heir of the testator. Windtu-r^ 
Windus, 26 Law Joum. 185, Ch. 

BQTJ JTY.—JurisdicHon^Demaee estahUshing lotS 
against heir-at'law. — ^A legal devisee may maintain a 
suit to establish a wiU, though such will be unaffected 
by equitable trusts. Colclough v. Bayse^ 26 Law 
Joum. p. 256, Ch. 

FORFEITURE.— ifeatoy— Personalty -- Conver- 
stbit. — The doctrine of the equitable conversion of 
real property into personalty, and of personalty into 
realty, is one of much importance ; and a decision 
having lately been made with respect to the e^ect 
of a sale of real estate under an Act of Parliament, 
and its payment into court, we will proceed to notice 
some of the cases. In the case of the Midland 
Counties Railway Company v. Oswin (1 Coll. 80) ; 
Exparte Cramer (1 Sm. and G. 32) ; Re Taylor's 
Settlement (9 HAre, 596) ; Re Homer*s Estate (5 
De 6ez and Sm. 443), the court came to the con- 
clusion that the matter came under sections corre- 
sponding with the 98th section of the Act in question, 
and corresponding with the 69th section of the Lands 
Clauses Consolidation Act, and that the money, 
although money, was impressed with the character 
of land, and was to be treated as such. There is 
another case, Exparte Feamank (1 Sim. N, S. 260), 
where the determination was, that the matter came 
within a section of an act corresponding with the 
101st section of the Act in question, and also corre- 
sponding with section 78^ of the Lands Clauses Con- 
soHdation Act. In the case of Exparte Cramer, the 
decision come to was on the same Act of Parliament. 
It appears that, according to the above cases, when- 
ever the case comes under the 69th section of the 
Laiids Clauses Consolidation Act, then the money is 
impressed with realty ; but when it comes under the 
78th section of that Act, it is personalty. In 
Feamank's case, it was determined ^hat the money 
came under the 78th section of the Landa Clauses 
Consolidation Act, but in all the other cases it was 
held to come under the 69th section of that act. In 
accordance with the above distinction, V. C. Kin- 
dersley has decided, that when money is paid into 
court as purchase-money of real estate, under a 
section of a Io<kl act of the same effect ^s the 69th 
section of Lands Clauses Consolidation Act, it con- | 



tanues in equify real estate ; and, therefore, where 
money so paid in was carried to the ^parate account 
of a ** convicted felon,*' who, at that time, was an 
in&nt, and who, on attaining twenty-one, applies to 
have the amount paid over to him : Held, that the 
money was payable to him, and that it was not for- 
feited to the Crown as personalty* i^e^* ▼• Harrop^ 

89 Law Tiip. Rep. 49. 

HUSBAND AND WIFE,— Creditor— FoZiin/ary 
iettlement-^Statuie qf Jhiuds^Part performance in 
the ease of settlement^^Post-nuptial uttleiiiient founded 
on parol ante^nupiial agreement, — Therdoctrine of 
part performance does not apply to the case of a 
mere contract between the intended husband and 
wife, but only to those cases where some one else 
enters into a icontract to do something, on condition 
of certain settlements being made. It is impossible 
to say that a mere parol agreement b^weeti husband 
and wife, followed by their marriage, is a case of 
part performanee, so as to avoid the statute, nor can 
the carrying out of the contraet make it more than 
a voluntary settlement. The courts have held*that 
a deed, without consideration, is fraudulent within 
the iicope of the statute of 18 Eliz. o. 5. Frandntent 
is there used not in its strict sense, atid the case goes 
to this, that all voluntary deeds executed by persons 
in insolvent circumstances, are void against credi- 
tors. . It has acebrdingly been held by the Master 
of the Rolls, that the execntibn of a post-nuptial 
settlement, in pursuance ai a parol ante -nuptial 
agreement, is not a part performance which avoids 
the statute. And that {Semble) there can be no 
such part performance in the case of a parol agree- 
ment for a marriage settlement, unless some part of 
the agreement is to be performed by a third party. 
Also that all voluntary deeds by a person in insol- 
vent circumstances are fraudulent within the mean- 
ing of the 13 Elix. c 5, and a post-nuptial settle- 
inent, founded on a parol ante -nuptial agreement 
between intended husband and wife, is a voluntary 
deed, and if the husband is insolvent, void against 
creditors. Warden v. Jones^ 5 W^k. Rep. p. 446. 
. INFANT. — Guardian— Roman Catholic— ReUgious 
educqtion, — ^This is one of the two cases relating to 
children being brought up in the faith of their 
parents, which have lately excited so much attention, 
and given rise to much comment and discussion, 
the other case being that of Alicia Race. The 
Lords Justices held, that in determining the course of 
education of axk infant, the court will, as a general 
rule, direct the infant to be brought up in the re- 
ligion of his lather, although the father has left no 
directions upon the subject; but if the child has 
been allowed to be educated so long in a different 
faith, that there would be danger to his moral 
principles in changing the course of instruction, 
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the coart will refuse to interfere. Stourton ▼. 
Stourton, 5 Week. Rep. 418. 

INCUMBRANCERS.— Priority — Notice. — The 
following decision shows how careful a party should 
he who has a claim in dealing with others 
who have, or may have, An interest in the same 
suhject-matter, without disclosing the claim. It is 
also important as showing the necessity for notice of 
incumhrances on personalty, and to whom woA 
notice should he given ; daaliogB wifli the pBopecl^f 
may render it proper to give noliie to parties not 
originally affected by or interested in the trust By 
an agreement made between tfeVeral parties, incom* 
brancers on a fund, it was arranged between them, 
and the party entitled* to the fund, that it should be 
paid to C, and by him divided amongst himself and 
the other incumbrancers, stating the amounts due 
to them and their priorities. C. had previously 
advanced M., who had the first charge for £1,800, 
£400 on the security of the sum due to him ; no 
mention of this was made in the agreement. Subse- 
quently M. assigned the whole of his claim to 
anotlicr person, as security for a loan, without notice 
of C.^8 advance. Notice of this charge was given to 
C. : Held, that C. was a quasi trustee of the fund, 
and that the agreement containing no reference to 
the advance of £400 by him to M., the deed was the 
declaration of trust by him that the whole sum was 
payable to M., which. enabled him to deal with the 
whole sum as his own ; and, therefore, that C.'s 
claim must be postponed to the subsequent incum- 
brancer. Coimnissionen of Public Works y. Harky^ 
29 Law Thn. Rep. 36. 

LANDLORD AND TENANT.— JET^itaSfc as- 
signee of lease — Covenants [ante p. SIS]. — It has been 
determined, overruling the decision of the Master 
of the Rolls, stated ante p. 315, that a lessor has no 
remedy in equity against an equitable assignee of the 
lease, after he has parted with his interest, for breach 
of the covenants during the time when he was in 
possession. Cox v. Bishop^ 5 Week. Rep. p. 437. 

LANDLORD AND TEN ANT. — £«a«c — iZe- 
entry for non-payment of rent^ being first lawfuUy 
demanded, — The following decision is one of some 
novelty, and certainly is scai^ccly consistent with the 
common law cases : — ^A lease for years contained a 
covenant to pay rent, and a proviso for re-entry on 
non-payment of rent, the rent " being first lawfiilly 
demanded." The property being vacant, the land- 
lord asked for payment of rent from the person 
liable to pay it, and not i^eceiving it, re-entered : 
Hel4t that there had been a sufficient demand, and 
that the lease was effectually determined. Manser 
V. Bix, 3 Jur. N. S. 252. 

LANDLORD AND TENANT [ante, p. 302].— 
Itcneival of lease^^ub-lcase-^Covcnant to rejmir with 



special exceptions — Removal of trade-btttidiitgs and 
fixtures, — ^If a lessee agrees to grant a lease to 
another of the premises, who erects removable 
fixtures, and before the lease is .granted the original 
lessee renews his term, and the erections are thexein 
treated as part of the demised premises, and are 
stttject to such covenants and conditions as would 
rend^^the removal of the qfett>ng a cause of for- 
fmimin^f . ^^la^^ Sf^^ ^ compelled to take 
^''tjte 1^1^* '''i^^'^^^r'obselrve that according to the 
general law and tendency of, the mederaenihcintiei^ 
when a person takea premises upeKk- lease, and erecta 
haUdingB for the purposes only of his trade, he has 
a right, during the continiiance of the lease, to re- 
move ihem, or to erect others from time to time. 
S. B., being in poesesswn of a manu&ctory held 
under a college lease for twenty-one years, with 
general covenants, dies ; and a suit being instituted, 
a receiver is appointed, who provisionally agrees 
with J. to let the premises to him for twenty-one 
years, subject to certain covenants with special ex- 
ceptions as to repairs and damage by fire. After 
this agreement, the old lease is renewed, and in the 
renewed lease, certain new buildings erected by J., 
and excepted in his covenant to repair, are inserted 
as part of the parcels. J., wishing to give up pos- 
session, proceed* to remove his new buildings, is 
enjoined from so' doing, and eventually a reference 
is directed to chambers, and the chief clerk certifies 
that a lease can be grants to J. on an appeal from 
such certificate : Held, that the receiver was not in 
a condition to grant such lease, and that the certi- 
ficate is not correct. Whitehead v. Bennett^ ^ Week. 
Rep. 419. 

LEGATEES. — Shares in public company— LiabiU^ 
to pay calls, — Specific legatees of shares in a banking; 
company, held liable to pay the calls made subse- 
quent to the testator*s deatii. Distinction between 
the cases in which specific legatees of shares take 
cum onere, and those in which the general personal 
estate of the testator is liable to pay the future calls 
for the benefit of the legatees. Where the interest 
of a testator in the subject-matter which he professes 
to bequeath is complete, or where it is so treated and 
considered by him, and by all persons connected with 
it, the future calls fall on the legatees, and not on 
the general personal estate. But where further 
payments are required to make perfect the interest 
which the testator professes specifically to bequeath, 
then the general personal estate is applicable for that 
purpose. Armstrong v. Burnet, 20 Beav. 424. 

LEGACY,— Debt— Satisfaction of debt due by le#- 
tator to husband of legatee, — It is a general rule that 
a legacy given to a creditor is implied to be a satis- 
faction of the debt, and a mere direction in the tes- 
tator's will to pay debts is not enough to rebut this 



Mat 1, 1867.] 



THE LAW CHRONICLE. 



871 



presumption of satisfaction. In Rowev. Rowe (2 
De G. and Sm. 294) Vice- Chancellor Knight Bruce 
giftdly. laid hold of the circumstance that- the debt 
was money belonging tp the legatee for her separate 
use, and that she did not intend to relinquish her 
right to it to her husband the testator. His Honour 
then observed—" Assuming, as I do, the case of 
Bartlett v. Gillard (3 Russ. 149) to be right, and not 
spying what I should have thought but for that 
decision, I am of opinion that the correct conclusion 
in the present case is in favour of the plaintiff (the 
legatee), and I so decide,'^ clearly not relying on the 
mere direction to pay ** all my just debts," which, 
though a circumstance, was not in itself sufficient. 
The mere existence of a running account will not 
rebut the presumption of satisfaction, though in Raw- 
Uns V. Powell (1 P. Wms. 297) it was held that k 
legacy could nol; be taken in satisfattion of a^debt 
upon an open account,' where it was uncertain en which 
tide the balance was. Testator, after directing pay- 
ment of his just debts, gave a legacy of; £100 to his 
daughter E., a married woman, absolutely. Before 
her marriage £. had, from time to time, deposited 
money with her father, which he had in part repaid. 
At the date of the will and the death of the tesUtor 
£25 of this money remained unpaid : Held, that the 
legacy of £100 was a satisfaction of thi» debt of £25. 
Quan-e^ if the amount of the legacy had been more 
than £100, whether as the legatee was a married 
woman, and entitled to a settlement, there would 
have been a satisfaction ? — Edmunds v. Low^ 6 Week. 
Rep. 444. 

MORTGAGE [ante, pp. 252, 253].— TVtwf to seU, 
and pay off a prior mortgage — Sale. — Property 
subject to two mortgages Was assigned to the second 
mortgagee upon trust to sell, and out of the proceeds 
to pay off the first mortgage, then the second mort- 
gage, and pay the surplus to the mortgagor : Held, 
that this did not bind the trustee not to sell unless 
he could so pay off the fii%t mortgage, and that a 
Sale subject to the first mortgage was valid. Manser 
V. Dix, 3 Jur. N. S. p. 252. 

MORTGAGE [ante, pp. 232, 25y ].—A/or(^«/7ar 
and mortgagee — Redemption — Parol evidence — Mort- 
gage to secure a greater sum than is actwdly advanced 
[see ante, p. 191, Answ. X., and add reference 
hereto]. — ^In the case of an ordinary mortgage, an 
assignment or transfer of it purport'mg to be for 
£1,000 without any other contract or mid erstanding, 
if it appeared that £700 only had been advanced 
in reality, a court oif equity would only let it stand for 
£700. A mortgage-deed is executed for £1,000 
expressed to be advanced, but £700 only is really 
lent, and that not until subsequently. The mort- 
gagor then tenders £700, which is refused, and files 
a bill .to redeem on payment of £700 and interest. 



The mortgagee, by his answer, states that the 
security being very unaatisfiuitory, he unwillingly 
agreed to advance £700 on having a security for 
£1,000, £300 being a bonus for the risk. This is 
confirmed by an affidavit, and no evidence is gone 
into on behalf of the pltdntiff: Held, that the 
plAintiff is only entitled to a decree on payment of 
the whole £1,000. Potter v. t^dwards, 5 AVeek. 
Rep. 407. 

PARTNERS.— iSen^tooZ of lease by one co-partner 
''^Laches — Continual cusertion of right, — It is too 
broad an assertion to say that in no case can a 
partner,- daring the continuance of the partnership, 
contract for a new lease to be granted to himself of 
property which is in lease to the partnership, with- 
out the new lease being held to be subject to trusts 
for the benefit of the partnership. The authorities 
do not warrant that position, but it is very difficult 
for any partner to secure to himself, to the exclusion 
of his co-partners, the benefit of a lease so contra<Sted 
for ; and the difficulty is certainly greater where 
the contracting partners- arc the managing partners 
of the concern In order to give validity to such a 
transaction, aH the parties ought to be placed upon 
an equal footing, and it is difiicult to see how this is 
to be accomplished in the case of managing partnere. 
The- mere communication of the intcntiou on the 
part of the managing partners to apply for tlie new 
lease for their own benefit, is not sufficient to support 
a transaction. In the opinion of Bir. G. J. Turner, 
L J., the circumstancLe that the partnership is dis- 
soluble at will, will not alone disentitle the partners 
to reliel^ for that the principle on which the court 
holds each partner entitled to the benefit of a re- 
newal effected by one, is the confidential relation 
which exists between partners, and which exist s 
whatever be the duration of the partnei^hip. His 
Honour also thought it difficult, though perimps 
not impossible, for a managing partner to contract, 
during the continuance of the partnership for a new 
lease of the partnership property, and to secure for 
himself the exclusive benefit of such renewed lease. 
To give validity to such a transaction the partners 
must all be placed upon an equal footing ; and a 
mere nptice by the managing partner to the others 
of his intention to apply for a new lease for his own 
benefit is not enough. The facts were as follows : — 
A number of persons were partners in working a 
mine held under a lease for years, which expired on 
the 29th of September, 184G. The concern was 
managed exclusively by some of the partners, and 
the partnership was at will. In July, 1846, the 
managing ])artners gave notice of dissolutipn to the 
others, and in August agreed with the landlord with 
a new lewse to themselves. In September, 1846, 
they gave the other partners notice of their intention 
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to sell the stock-in-trade, and to apply to the land- 
lord for a new lease to themselves exclusively. On 
the 11th December, 1846, a new lease, in porsnance 
of the agreement entered into in August, was granted 
to the managing partners, who thenceforth carried 
on the concern at their own risk, itaid made large 
profits without having any occasion to bring in firesh 
capital. The partners who were excluded, never in 
any way assented te these proceedings, but, on the 
contrary, continually insisted on their right to a share 
in the benefits of the new lease; they, however, took 
no legal proceedings to enforce their right till the 
year 1856, when the present bill was filed : Held, that 
the plaintifiTs having, with the flill knowledge of their 
rights, which were founded solely on constructive 
and not on express trust, allowed the managing 
partners to carry on a mining concern at their own 
risk so long,,widiout taking any steps to assert those 
rights by legal proceedings, coidd not be permitted 
effectually to assert, them now : Held, that the con- 
tinual assertion by the plaintiffs of their rights, with- 
out taking any steps to enforce them, had no effect 
in removing the bar arising from the lapse of time : 
Held, that the fact that the time had been uniformly 
profitable did uQt alter the case, for that this could 
not be known beforehand ; and the plaintiffs having 
abstained so long from making themselves, liable to 
risks, could not now claim to share the profit. Clegg 
V. Edtnondson, 6 Jnr. N. S. p. 299. 
. PUBLIC COMPANY.— iJxaintiiiVi^ into judgment' 
at law — Restraining Creditor's proceedings — Employ' 
ment of person for object not within powers of directors^ 
— When a creditor of a company obtains a judgment 
at law without collusion, a court of equity will not 
look into the grounds of the judgment on a bill by 
a shareholder to restrain proceedings by a scire 
facias on the judgment. When a person is employed 
by directors, he is not bound to inquire whether the 
employment is, or is not, for an object within the 
powers of the directors, and even if h6 have notice 
that the object is beyond their powers: Sejnble^ 
that his demand for payment for his services is not 
invalidated either against the company or share- 
holders, and an ixyunction will not be granted to 
restrain him from proceedings at law. Green v. 
Nixon, 6 Week. Rep. p. 433. 

SALE FREE FROAi INCUMBRANCES.— 
Creditor's suit — Sale under dea'ee — Notice of mortgage 
— Distribution of purchase-money — Solicitor and client 
— Costs. — The following case is one of some impor- 
tance, as well as novelty, involving two main points 
— 1. The right of an incumbrancer who consents to 
the sale of the estate charged in his favour free from 
such incumbrance, on the purchase- money being 
paid into court, to come upon the parties who had 
received sufih money without his incumbrance having 



been paid. 2. The liability of solicitors acting for the 
plaintiff in the suit for allowing a distribution of 
the purchase-money withoat eatisfiiction c^ the 
incumbrance. We may observe that in the ordinary 
case of a creditor and legatee, or next of kin, if the 
frmd is distributed in an administration suit before 
the creditor proves, even though the latter has been 
guilty of laches, the creditor can go against all the 
parties who received the money, subject to the 
question whether, in case of any person becoming 
insolvent or not being to be found, he would be 
entitled to draw back the whole from those who are 
solvent, or only such a proportion as they would 
be liable to reftmd if he had been able to recover 
from all. Under a decree in a creditor's suit, real 
' estate was sold firee from incumbrances. The soli- 
citors of the plaintiff, in that suit had notice of a 
mortgage upon the property. They undertook to 
see the purchase-money properly applied. The 
purchase-money was paid into court and invested. 
It was afterwards distributed under an order of the 
court amongst one specialty and several nm'ple 
contract creditors. The mortgage, however, was not 
paid off. The mortgagee died, and hb executrix 
filed the bill in this suit to enforce the mortgage 
security. It was iield, under the circumstances, 
that the plaintiff had a right to recover, from the 
simple contract creditors, the full amount they had 
received ; that she was bound to deduct that amount 
from money due to her from the specialty creditors, 
and to claim only the balance from him ; that she 
had no right as against the purchasers ; and that, as 
between the creditors and solicitors, whose duty it 
was to see to the distribution of the frmd, they were 
primarily liable to the creditors, and must also pay 
the other costs of the suit. Todd v. Studholme^ 
29 Law Tim. Rep. 25. 

SOLICITOR AND CLIEST.— Reforming seeu- 
rtfief— i4ceottn(s, interest — Champerty and maintenance, 
— The following case is particularly interesting to 
solicitors respecting prosecutions of claims to pro- 
perty for clients who engage to pay the solicitor 
either a lump cum in lieu of costs, or to give him a 
portion of the property recovered. Vice-Chancellor 
Wood observed that it was not a case of agreement 
by a solicitor to take up the plaintifiTs case in con- 
sideration of a lump sum in lieu of costs, which has 
often a doubtftd ^ort of legality ; but there was a 
direct agreement that he was to have one-third of the 
estate which was as distinct champerty as could be ; 
and the defendant's ignorance of the illegality of 
such an agreement until informed of it by his counsel 
after the suit cannot be listened to by the court. The 
pluntiff T., being the rightful heir to lands, em- 
ployed defendant L. to be his attorney in prose- 
cuting his claims, on the terms that L. diould have, 



May 1, 1857]. 



THE LAW CHRONICLE, 



873 



in lieu of all claims for costs, &c., one-third of the 
estate which might he recovered. The proceedings 
being successful, L., in 1852, entered, as agent of T., 
into possession of the rents and profits of the estate. 
In 1854, L. pressing for a settlement of his claims, 
T. required an advance by way of mortgage, and 
applied to L. for it. L. refused to advance any money 
himself, but procured one 6. to advance the neces- 
sary amount for payment of his own claim, and a 
further advance to T. A regular mortgage was 
executed by T. to G., with a power of sale. Imme- 
diately after the mortgage, L. procured from T. an 
authority to pay £120, for the purpose of obtaining 
the title deeds which had up to this time been in the 
possession of the solicitor to the wrongful heir, who 
claimed a tien thereon fbr £120, for costs. Very 
shortly after this, notice was given by G., calling in 
the mortgage money, and default being made, the 
power of sale was put in exercise, and the lands 
advertised for sale by auction. It turned out that 
G. was merely a nominee for L., and had advanced 
no moneys of his own, and that he had concealed 
this fact, and also the fact that the original retainer 
was void for champerty from the knowledge of the 
defendant L. : Held, therefore, that the agreement 
and retainer were void ; and that the mortgage muqt 
be cut down, and stand as^ a security for so much only 
as was justly due from the plaintiff to the defendant. 
A grreat part of the amount consisted of bills of 
costs; but interest at £4 per cent, was directed. 
Notwithstanding very suspicious circumstances, the 
£120 was allowed to be added by the defendant to 
the other sums due to him. On a bill charging fraud 
and imposition against the defendant, which was 
reasonably made out, costs will be given to the 
plaintiff, notwithstanding over statements and ex- 
aggerations in the bill in the plaintiiPs own favour. 
Thomas v. Lloyd, 8 Jur. N. S. p. 288. 

' tJTHES.—Modus — Pleading—Custom— LiahUity 
of occupiers of houses, — ^The rules of pleading require 
that a plaintiff should allege, with reasonable cer- 
tainty, what the custom on which he relies is, inclu- 
ding the principle or rule of its application. . This 
rule of pleading must be adhered to in equity, al- 
though not with the extreme strictness required by 
the common law courts. A rector filing his bill 
against various parishioners, claimed to be entitled 
to half-yearly customary payments by way of modus, 
or in lieu of, or in compensation for, tithes for their 
houses. He did not, however, state what the custom 
was under which he was entitled to such payments, 
or the principle on which each amount claimed was 
to be assessed: Held, that the occupiers of the 
houses may be liable to make a payment on three 
grounds — first, by reason of modus affecting the land ; 
secondly, by reason of special custom ; or thirdly, 



by reason of a prescriptive right in respect to a par- 
ticular house ; but, inasmuch as neither of these 
grounds was alleged in the bill by the plaintiff, the 
bill was dismissed with costs. An alleged custom 
that the occupiers of all houses or other buildings 
within the parish shall pay to the rector such annual 
payments as, or in lieu of, or in satisfaction for, 
tithes as have been usually paid by the occupiers of 
such houses, and that the x>ccupiers of houses newly 
erected shall pay such annual sums as shall be 
agreed upon between the occupier and the rector, 
or^ in case of difference, such sums as have been 
usually paid for houses of a like description in the 
neighbourhood, is wanting in the certainty neces- 
sary to Constitute a yalid custom. Champneys v. 
Buchan, 29 Law Tim. Rep. 47. 

TRUSTEES [ante p. ZIOI,— Unauthorised pay- 
ment — Legacy — Payment allowed if necessary to due 
execution of trusts, — Trustees acting bond fide may 
take upon themselves, if they choose, to make a 
payment. necessary for the due execution of the 
trusts, .and though not expressly directed by the 
instrument creating the trust; but it is usual to 
ask the sanction of the court before making such 
a payment. This doctrine applies to payments for 
carrying out a sale. Real estates were convoyed 
to trustees, upon trust to sell iq the usual form, and 
with power to enter into such arrangements with 
respect to any such sale as they might think fit, 
and to apply the proceeds of the sale upon certain 
trusts. The trustees sold part of the estates, and 
in order to satisfy the requisitions of the purchaser, 
paid off a legacy given by a former owner of the 
estates ; objection was made to the trustees being 
allowed this payment, on the ^ound that the legacy 
was not charged on the land: Held, that even 
though the* legacy were not charged on the land 
{which was doubtful), the trustees must be allowed 
the payment, as they had acted bond fide for the 
benefit of the estate. Tfustees having a power to 
sell have a reasonable discretion to make payments 
for the purpose of parrying out the sale. Farshaw 
V. Higginson^ 5 Week. Rep. p. 424. 

TRUSTEES,— Apjwinting new— Three originally 
appointed-r-One dies before testator, and two otJiers 
appoint two ncto trustees — Keeping up original number 
of trustees. — Diflficulties are continually occurring as 
to the appointment of new trustees, and the following 
is a striking instance : — Devise in 1832 to three 
trustees, A., B., and C, and their heirs, with a power 
that if any of the said trustees should die, or be de- 
sirous to be discharged, &c., then it should be lawful 
for the surviving or continuing trustees or trustee, or 
the executors, &c., of the last surviving or continuing 
trustee, by deed to appoint any person in the place 
of the trustee or trustees so dying or desirous to be 
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discliargcd, &c, ; and the testator appointed A., B., 
and C. his executors. A. died in the testator's life- 
time, B. and C. renounced probate, and administra- 
tion was granted to the widow of the testator ; and 
immediately afterwards, in 1845, B. and C, by deed 
duly executed, reciting that they were desirous of 
retiring from the trusts, and referring to the power 
aforesaid, appointed two other persons to be trustees 
in their ovra room. The widow died, B. died, and 
one of the persons so last appointed died. The sur- 
vivor of the persons so last appointed then sold, in 
execution of the trusts : Held, first, that the ap- 
pointment of 1845 was bad ; secondly, that C. might 
now appoint two other persons in the room of B. and 
of A., who had died in the testator's lifetime ; and 
that C. and Buch two new trustees, or if C. should 
still decline to act, such two new trusteces, together 
with a third new trustee to be by them appointed in 
the room of C, could make a good title. A. having 
died in the testator's lifetime, the devise was treated 
originally to three trustees, and the number was 
required to be raised to three. Nicholson v. Smithy 
3 Jur. N. S. 313. 

TRVSTEES.'-Appoiuting nev}— -Trustees Act, 1950 
— Trustees desiring to he discharged, no express clause. 
— ^Two new trustees were appointed bj- the court on 
petition where the power to appoint new trustees 
only contained - the words, *^ shall die, or become 
incapable, or be unwilling to act," and where two 
trustees who had acted desired to be discharged from 
the trusts. Re Woodgate'a Settlement, 5 Week. Rep. 
448. 

TRUSTEES.— /I /?;)otnftJiflr new— Trustee Act, 1850 
— Declining trustee, there being no express jrrovision for 
retiremeru. — A new trustee was appointed by the 
court on petition where the power to appoint new 
trustees only contained the words, " die, or decline, 
or become incapable to act," and where a trustee 
who had acted was aiudous to retire. Re Arm- 
strong's Settlement, 5 Week. Rep. 448. 

WILL,— Construction— '' Is9ue'' [vol. 2, p. 156] 
—" CAtWrcn."— Where the words »* children" and 
"issue" are used interchangeably in a will, the 
operation of the word " children " may be extended 
to issue generally, to effectuate the intention. 
JIarley v. Mitford, 21 Beav. 280. 

VfUAj.— Construction— '' Issue'' [vol. 2, p. 156] 
— Children only meant, — The word "issue" in- 
cludes all remote descendants of the person whose 
issue is referred to, and the burden of proof lies 
upon hiin who contends the contrary ; but when the 
word ** parent " is used in reference to his ** issue," 
it is confined to his " children." The word " issue," 
in reference to the word " parent," in a substitutional 
gifl, held, from the context of the \>'ill, not limited 
to "children." Ross v. Ross, 20 Beav. 645. 



YfUAj^—Constrction — Gift to a elasr-^^Period of 
determining class, — ^Tbe following general rules as to 
the construction of wills, espedaily witli reference 
to the ascertainment of the parties who are entitled 
under the disposition of the .will, deserve the atten- 
tion of the practitioner and the stadent. The first 
of these is, that where a legacy or residue is given 
to a class, and no time of division is mentioned in 
the will, it is the death of the testator which is to be 
regarded, and the rights of parties tfne to be then 
ascertained. Another rule is, that the period of 
distribution fixes the number of legatees. Another 
rule is, that where the legacy or reudue ia given 
to children as a class on their attaining twenty-one^ 
as soon as the eldest attains twenty-one the fund 
becomes divisible, and, thereupon, the number of 
children who take is ascertained. Certainly a testa- 
tor may express a different intention, but unless he 
does so express himself, the genend rale must be 
followed. It is a matter of great importance to fix 
the period of vesting as early as possible : a con- 
trary rule would produce great inconvenience, and 
the courts have always striven against it. The 
Master of the RoUs does not concur in the observa- 
tion, in the case of Crone v. Oddell (1 Ball and Beat 
478), that the period of division is the time when 
there is an actual distribution made of the 8ob)ect- 
mattcr. This may, indeed, be so sometimes ; but 
where a legacy is given to the children as a class, 
on their attaining twenty-one, then, as soon as the 
eldest attains twenty-one, he is entitled to his share, 
but the other children are not, and, therefore, there 
is not an actual division of the fund ; but in con- 
templation of law, the period of distribution has 
arrived, and in considering the subject-matter of 
the gift, it is not material to consider of what it is 
composed. In the case of Edwards v. Edwards, 
the Master of the Rolls held, that where there was 
a gift to a class after a bequest for life, the class is 
to be ascertained after the death of the tenant for 
life ; but where there is an immediate gift, then at 
the death of the testator. There is nothing material 
in the fact of there being a clause for maintenance. 
Tliese observations will explain the following de- 
cision :— A testator bequeathed his residuary estate, 
subject to an annuity payable thereout, to the children 
of A., B., and C, who should attain twenty-one ; 
and he directed maintenance for any children imme- 
diately entitled, either absolutely, or in expectancy, 
to the said trust-estate, who should be under 
twenty- one. Tlie testator's residue consisted prin- 
cipally of a reversionary interest in stock, and after 
providing for the payment of -the annuity, there was 
no surplus for division until the death of the annui- 
tant : Held, that there was nothing in these circum- 
stances to distinguish this case from the general rule ; 
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and some of the children having atttained twenty- 
one during the testator's lifetime, the class to take 
must he ascertained at the death of the testator. 
Hagger v. Payne^ 29 Law Tim. Rep. 47. 

EQurrr practice. 

ADMINISTRATION SUIT [vol. 2, pp. 268, 
408; nnte, p. 297].— 81«f Order, May, 1845— Orc/cr 
for service of copy hiU abroad—Discretion of die court 
in making orderSuit more properly instituted in the 
Scotch court. — A court of equity in England may 
properly enterfain a suit instituted to carry into*- 
execution the trusts of a will made in the Scotch 
form, and for administration of the real and personal 
estate of a testator who had, up to the time of his 
death, resided partly in England, though not domi- 
ciled there, and died possessed of personal estate in 
England (the bulk of his property being real and 
heritable property in Scotland), though it appeared 
that the more important questions arising in the 
suit would be determined in the Scotch courts, and 
and this court might adopt any proceedings in the 
Scotch courts. This court would entertain such a 
suit, if only to clear the estate of debts : Held, also, 
that this question was one which could not properly 
be raised on a motion to discharge an order for 
service of a copy of the bill on defendants abroad, 
the defendants not having appeared, and the motion 
was refused. Meiklam v. Campbell, 28 Law Tim. 
Rep. 35i; 

COSTS.— iiefmtnwfration sftit [anU, p. 297]— 
Accounts of life estaU-^Appeal for co»to.— As a 
general rule an appeal will not lie on a mere question 
of costs, at least such is the sUtement in books of 
practice, but it is clearly otherwise under particular 
circumstances. In the course of an administration 
suit a question arose in taking the acconiits between 
the tenant for life and the executors, as to two 
sums which had been lost through the failure of an 
agent of the executors ; an application having been 
made to the court on this question, the Vice-Chan- 
tellor directed the costs of the application to be costs 
in the cause : Held, upon an appeal on the question 
of costs ; first, th^t this was a proper subject of 
appeal ; secondly, that the costs of the tenant for 
life and the executors ought to be borne by them- 
selves, and not by the general estate. Horn v. 
Coleman, 5 Week. Rep. 409 ; 29 Law Tim. Rep. Id. 

COSTS.— Facto appearing in documents schednled 
to answer^ and not admitted by defendants— Inquiries 
to ascertain such facts— Exectitor of executor not liable 
to costs, thouf/h balance found due. — An. executrix, 
charged with breach of trust by investing in her own 
ntfme, dies, and her executor puts in an answer 
denying any residue, and scheduling certain docu- 
ments. Inquiries are directed, and, after some con- 



tention, it appears upon those documents that there 
is a residue. The executor of the executrix is then 
sought to be charged personally with the costs of 
the inquiries, inasmuch as it appeared from the 
scheduled documents that there was a residue: 
Held, that he was not liable for such costs. Illey v. 
Medlicott, 6 Week. Rep. 412. 

ISSUE. — Devisavit vel non — Bill by heir against 
devisee under disputed will — Misrepresentation — Undue 
influence — Jurisdiction — Setting up outstanding term — 
New trials in courts of equity — Difference between 
common law. — There is no rule which compels a 
court of equity to rest satisfied with the single 
verdict of a jury on an issue of devisavit vel non, 
any more than in other issues. The following i^ a 
most important decision (in the House of Lords) as 
to the proceedings by an heir-at-law to contest the 
validity of a will: — Bill by heir-at-law against 
devisee to set aside will, as having been obtained by 
undue influence and misrepresentation, from testator 
at whose death there were outstanding terms of 
years, and tenancies which would be a bar to eject- 
ment by plaiutitf. Issue directed at hearing devisa- 
vit vel non ; verdict in favour of heir. Motion for 
new trial refused, and by order on further directions, 
will declared void. Appeal by devisee against the 
orders directing the issue, and declaring the invali- 
dity of the will : Held, that in such a case where 
an action of ejectment is barred by an outstanding 
term, the fittest relief generally is to restrain the 
term being set up as a bar ; because such a course 
leaves 6ach party at liberty to assert by legal 
proceedings what is in substance a mere legal right. 
But the Court of Chancery has power to direct the 
legal question to be tried by an issue, aYid will use 
that power in cases where effectual relief would not 
be given by merely restraining a party from setting 
up the outstanding term, as where the subject- 
matter of the devise is a mere equitable right. 
Difference between the two modes of proceeding 
discussed, and commented upon. In deciding 
whether the trial of an issue devisavit vel non has 
been satisfactory, the Court of Chancery does not 
act on the same principles as a court of law in eject- 
ment, where the same will is in dispute ; becau:;e in 
thr» latter case the defeated party may bring a fresh 
action, but the consequence of a verdict satisfactory 
to the Court of Chancery on the issue is to stop 
litigation for ever. Boyse v. Rossborough, 6 Week. 
Rep. 414 ; 29 Law Tim. Rep. 27. 

PRODUCTION [vol. 2, p. 27S'].— Privileged 
communication — Correspondence by country attorney 
tcith agent, 7iot af his solicitor. — Correspondcrice prior 
to the institution of a suit, between a party to the 
suit, who was a solicitor practising in the country, 
and one of the firm who were his London agents, 
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and afterwards his solicitors in the suit : Held, not 
privileged from production, the -affidavit not stating 
distinctly that the correspondence of the party had 
been with the London agent as bis solicitor. Hamp- 
ton Y. Hamp9on<t 28 Law Tim. Rep. 352. 

SERVICE. — Attachment — Refusal to receive servict 
— Delivery to servant — Where a party, against whom 
an order had been obtained, was waited upon 
personally, but refused to receive service of the 
copy of the order, and subsequently another call 
was made upon his servant, who said the party was 
not at home, whereupon the original order was 
produced, and the servant received the copy, which 
he promised to give the master : Held, a sufficient 
" delivery ** upon which to found an attachment. 
Pycroft V. WiUiams, 28 Law Tim. Rep. 3^. 

WINDING-UP ACTS [a»te, p. 218].— Cwte of 
one petition only allowed. — Where three petitions 
were presented under the winding-up act,, the court 
made one order upon the three petitions, but allowed 
the costs of the first aiid second petitions only ; the 
costs of the first and second being allowed in conse- 
quence of the special circumstances. The court will 
only allow the costs of one petition in these cases, 
unless special circumstances can be shown jusHfying 
more than one. Exparte Edwards^ 28 Law Tim. 
Rep. 354. 

WINDING-UP ACTS iante, p. 21,8; vol. 2, p. 
310]. — Petition for winding-up order — Opposition — 
Cosijf payable by unsuccessful party opposing, — Where 
a petition presented by a shareholder of a defunct 
company for a winding-up order, in order to obtain 
contribution in respect of debts of the company 
paid by him beyond his share of the liabilities of 
the concern, was opposed by other shareholders on 
a ground which failed : Held, that the costs occa- 
sioned thereby were payable by the parties who 
unsuccessfully opposed the making of the order. 
Re the Winding-up Acts^ and the Bosworthon Mines^ 
28 Law Tim. Rep. 852. 

COMMON LAW. 

ATTORNEY.— i4«orwey'5 bill—Extra costs claimed 
'without any itetns — Part of claim being bad, vitiates 
the tcAote.— The statute 6 & 7 Vic. c. 73, s. 67, enacts, 
that no attorney shall commence or maintain an 
action for fees till one month afler he shall have 
delivered a bill of such fees. In Ivimey v. Marks 
(16 M. and W. 843), it is laid down, at least where 
an attorney blends other claims in one bill, that the 
client is entitled to have his whole bill taxed ; and, 
therefore, if the attorney does not deliver a specific 
bill as to the whole, it is the same as if he bad 
delivered no bill at all. This decision was followed 
in the case presently mentioned: — An attorney 
delivered his signed bill of costs a month before 



action, but merely mentioned in the bill a claim he 
had for some extra costs, without giving the items 
of those extra costs. The taxed costs and other 
items were properly stated in the bill, but not the 
claim for the extra costs. la an action brought by 
th^ attorney against the client for the amount : Held, 
that, as to the extra costs, the bill was not a bill 
within the statute 6 & 7 Vie. c. 73, and being bad in 
part, as delivered, it was bad altogether ; and the 
plaintiff not entitled to recover any part of it. Pigot 
V. Cadman, 28 Law Tim. Rep. 325. 

COVENANT.— 7Van#/«r of passing wiih the land 
— License to dig and take clay-^Covenants running 
with the reversion — 32 Hen, 8, c, 34.~Tlt seems to be 
considered the better opinion that covenants do not 
run with the reversion at common law (1 Saund. 
240, note O. ; Smith's Lead. Cas. 28) : Lord Coke, 
in the first Institute (20i), says:— "The wcJSrd 
'tenement' includeth not only corporate inheri- 
tances, but also inheritaiices issuing out of them, or 
concerning, or annexed to, or exercisable within 
them, as rent, estovers, common or other profits 
whatever, granted out of land.'* A. and B., being 
sebed in fee of certain premises, demised and granted 
to the defendant for twenty-one years, determinable 
on twelve months' notice by the defendant to quit, 
license to dig for elay iii such parts of the estate as 
was delineated upon a map thereto annexed, to 
cleanse, make merchantable, carry away, and dispose 
thereof, and to erect such sheds and buildings as 
were necessary wit)iin' the limits defined on the map 
for the . effectual working of the said clay. Defen- 
dant covenanted with A. and B., their heirs and 
assigns, to pay reasonable compensation for all in- 
closed lands withiiw the said limit which he might 
destroy or injure, the amount to be ascertained in 
case of difference by two arbitrators or an umpire, 
also that the defendant would keep such building, 
&c.{ in repair. Defendant entered and worked in 
and upon the said premises accordingly, imtil and 
afler May^ 1855, when A. and B. granted and con- 
veyed the said premises delineated on the map to 
the plaintiff, his heirs and assigns, for ever. Defen- 
dant's interest afterwards became determined by a 
notice to quit. Plaintiff brought this action against 
defendant oA the covenants. Breach of the first 
covenant, after plaintiff became seised in fee, was 
alleged, and that plaintiff appointed an arbitrator, 
but defendant refused. Breachof the- second cove- 
nant, that defendant did not keep the works, &c., in 
repair, but afler plaintiff became seised, until the 
end of the term, permitted them to be out of repair. 
It was proved, as to the first breach, that defendant 
had injured part of the inclosed land before the 
conveyance of the land to the plaintiff. It was 
proved, as to the second breach, that after the con- 
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Teyaace to the pbdAtiff, eertain pits and leveli were 
oat of repair, and so left at the end of the term : 
Heldf that the chum fi5r damages for the breach of 
the first coyenant did not pass to the pUuntiff hj the 
conveyance of the land to him ; it was merely a 
chose hi action which is not by law transferable. 
The grantors, A. and B., were the persons entitled 
to the benefit consequent upon the breach of that 
covenant. An aniendment by the judge at the trial 
having been made by striking out the allegation, 
that the ii\jury was done after the plaintiff became 
seised : Held, that, the amendment, if allowed, woQld 
have been of no avail to the plaintiff, but that it was 
open to demurrer, and ought not to be allowed. 
Held, als9, as to the second breach, that upon the 
evidence, the pits, levels, &c., were works within 
the meanmg of the covenant. That the plaintiff 
could have transferred ta him the covenant upion 
which the breaches are assigned. That the right to 
dig for and carry away the clay, erect buildings, &o., 
is an incorporated hereditament, capable of being 
inherited, in truth a ^* tenement,*^ within Lord Coke*s 
definition. That the assignment or conveyance of 
the land to the plaintiff during the existence pf the 
term in the incorporated tenement, was an assign- 
ment of the reversion within the statute of 82 Hen. 
8, c. 34 ; and by that statute the defendant is, under 
the circumstances, liable to this action. It is more 
beneficial that the action should be in the name ot 
the person who is entitled to the benefit of the cove- 
nants, rather than those who are mere trusteei^ 
entitled to no beneficial interest whatever. Martin 
V. WilUamSy 28 Law Tim. Rep. 321. 

FALSE IMPRISONMENT [vol 2, p. 20].— 
Slander — McMcious prosecution. — ^The following case 
as to the liability of a person who, without reasonable 
cause, procures the arrest of another on a warrant, 
deserves attention :— The defendant having been 
robbed gnve information to a policeman, and on 
the following morning plaintiff was arrested, when 
a large sum of money was found on him, and the 
defendant said, on being shown the man, that is 
the man with a coat on bis arm', although told that 
a person who had seen the parties who committed 
the robbery said that the plaintiff was not the man. 
The plaintiff was taken and kept in the lock-up ; 
when brought before the magistrate, the magistrate 
not being able to attend to the matter till the evening, 
it was postponed, when the defendant said he could 
not wait, and got Uie matter remanded till the follow- 
ing Monday, when no prosecutor, appearing, the 
plaintiff was discharged. Subsequently the defen- 
dant went before another magistrate and took out 
a warrant, and some correspondence -took place 
between the plaintiff^s solicitor (who always declared 
himself ready to produce the plaintiff and meet the 



charge), the defendant, and the officer who held the 
warrant, the latter cautioning the defendant not to 
arrest the plaintiff, as he would make himself respon- 
sible. The plaintiff surrendered, but no prosecutor 
appeared, and he was discharged. There was also 
evidence that the defendant had urged the plaintiff , 
to stop the action, each party paying his own costs, 
and stated that he, the defendant, would then 
withdraw from the prosecution: Held, that the 
remand till Monday was a judicial act of the magis- 
trate, and therefore that there was no false imprison- 
ment; that the mere statement identifying a 
person in custody was a confidential communication, 
and not slander ; but that on the above facts there 
was an absence of reasonable and probable cause 
for taking out the warrant, and ample evidence of 
malice. ShuffUbottom v.' AUday^ 28 Law Tun; Rep. 
292. 

JUSTICE OF THE PEACE [vol.1, p. 18].— 
Protection of Juiticee Act^ 11 fr 12 Vte. c. 44, 9. 10 
[voL 2) p. fiOb"}-— Election not to he sued in cowUg 
courts — Effect of—No certiorari afterwards, — The 
Protection of Justices Act, 11 k 12 Vic. c. 44, s. 10, 
provides that no action shall be brought in any 
county court agamst a justice of the peace for any- 
thmg done \}y hiift in the execution of his office, if 
such justice diall object thereto, and if, within six 
days after being served with a summons in any such 
action, such justice, or his attorney, or agent, shall 
give a written notice to the plaintiff in such action, 
that he objects to being sued in such county court 
for such cause of action ; all proceedings afterwards 
had in such county court, in any such action, shall 
be null and void A justice of the peace was sued 
in the county court, for an act donrby Um in the 
execution of his office, whereupon he caused notice to 
be given (under the 11 k 12 Vic. c. 44, s.' 10), that he 
objected to be sued there. Afterwards, he obtained 
a certiorari to remove the county court proceedings 
into the Court of Exchequer. The plaintiff subse- 
quently brought his action in the Court of Queen's 
Bench against the defendant { Held, upon motion, 
tO; quash the certiorari^ that the defendant having 
exercised his election not to be sued in the oounty 
courts there that action should stop, and the cer- 
tiorari removing it ought to be quashed. Weston v. 
Sneyd, 28 Lm? 11m. Rep. 298. 

MORTGAGE. — Borrowing money on a mortgage 
by a trustee — Personal liability provided against by 
covenanting to pay out of truat'fuMd,—ln Yates v. 
Aston (4 Qu. Ben. Rep. 182), the court, m givhig 
judgment, said : — " The advance being made at the 
request ot the defendant, raised a contract by parol 
for the repayment, which was not merged in the 
security of the higher nature, that security being 
collateral only." In the following case, the question 
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was whether a contract by parol can be implied for 
the renayment of money borrowed on mortgage 
where there is an express covenant under seal rela- 
tive to it. The rule of law, as well as of reason and 
good sense, is expressum /acU cesaare tadtum^ ^nd, 
therefore, that where there is an express dorenant 
that the defendant shall, out of the trust-funds which 
shall come to his faimds, and the personal estate of 
his testator which was not included in the mortgage 
security, pay the sum advanced, it is impossible to 
conclude that at the same time he made himself 
absolutely liable for the repayment of it simpUcUer, 
and that at all events to do so would be to create a 
contract by implication, different firom, and much 
more onerous than, that entered into by the express 
words used ; and even against a trustee having no 
personal interest whatever in the transaction. The 
Court of Queen^s Bench, in the case cited, stated 
that there was no covenant in the mortgage deed, 
either express or implied, upon which an action fbr 
money advanced coidd b<> maintained ; but in the 
case we are referring to^ there was a covenant ex- 
pressly upon the subject, although not an absolute, 
but a. limited one. It appeared that by a mortgage 
from the defendant to the plaintiff for £200, that 
deed recited a former mortgage for £700, and a 
further charge of £530 by I^man to Studley, with 
interest ; it also recited that Leman died, and, by his 
Aviil, devised the mortgaged premises to def^ndlint, 
his heirs and assigns, upon trust to sell, &c. ; that 
there was an arrear of interest due to Studley, and, 
by an indenture, Studley and others had, on pay- 
ment of his debt and interest, assigned to the plain- 
tiff the said mortgaged premises. The indenture 
then recited that the whole of the said principal 
sums and interest were due to the plaintiff; that the 
defendant not being able to effect a sale of the said 
premises, and having immediate occasion for £200 
to pay off a portion of Leman^s debts, had applied to 
the plaintiff to advance the £200 to him upon the secu- 
rity of the mortgaged premises, which the plaintiff 
agreed to do; the indenture then witnessed that in 
consideration of the £200 paid, defendant charged the 
premises with the repayment thereof, and its interest. 
Then followed covenants, in order to render the 
charge more effectual, and in which the sum of £200 
is repeatedly described as money lent. Defendant 
also covenanted that he would, out of the moneys 
which should come to him as such trustees of the 
said lands, the said security, or the personal estate 
of Leman, pay the plaintiff the said principal and 
interest thereby secured. The interest had been 
paid ; Held, in an action for money lent against 
defendant, that as he was only a trustee, and had 
borrowed the money as such trustee, covenanting to 
repay out of the trust-fund and the personal estate 



of the testator, he did not thereby make himself 
absolutely personally responsible ; and that he was 
not, under the circumstances, personally liable for 
it. Mathew ▼. Blackmore^ 28 Law Tim. Rep. 326. 

PUBLIC COMPANY [anU, pp. 804, 307].— 
JoinUStock Companies Registration Act — Anaual cer- 
tificate — Signature of registrar or assistant registrar — 
Judicial act-^Evidence.— The 7 & 8 Vic. c. 110, s. 
14, provides for the giving by the registrar of annual 
cer^cates, and the 19th section provides that the 
assistant registrar, in the absence of the registrar, 
shall be competent to do all things directed by the 
act to be done by him : Held, that the giving such 
certificate was a purely judicial act, and that it was 
not necessary that it should appear on the face of a 
certificate signed by the assistant r^strar, that the 
registrar was absent at the time it was given. Baker 
V. Caucy 28 Law Tim. Rep. 293. 

SHIPPING. -T Cfuxrterparty— Construction — Con- 
dition precedent — AltercUion of charterparty a/ter it 
had hetn signed, — In the case of Davidson t. Cooper 
(11 M. and W. 778 ; and in error, m 13 M. and 
W. 343), in which Lord Abinger, in giving judg- 
ment, stated that the court ha4 arrived at their 
judgment after much reflection, and Lord Denman, 
in delivering the judgment of the Court of Error, 
stated that the court had fikirived at their conclusion 
afler much doubt, it was held, that a party having 
the custody of an instrument for his own benefit, is 
bound to preserve it in its original state. The rule 
in Piggott's case (11 Rep. 27a) is, that where any 
deed is altered in a part material by the plaintiff 
himself, or by any stranger, without the privity of 
the obligee, be it by interlineation, addition, erasing, 
or by drawing of a pen through a line, or through 
the middle of any material word, the deed has 
thereby become void. And Lord Denman, in his 
judgment, stated that Piggotf a case had never been 
ovemded, but, on the contrary, extended to unsealed 
documents. Shipbrokers-at Liverpool (as agents for 
the plaintiff), a merchant at Amsterdam, negotiated 
with defendant, a merchant, at Liverpool, for the 
charter of a ship, then at Amsterdam, belonging to 
the plaintiff. On the 28th of February, 1856, defen- 
dant signed the charterparty, which stipulated that 
the ship was to sail from Amsterdam to Liverpool on 
or before the 15th of March then next, that the 
said vessel being tight, staunch, &c., shall, with all 
convenient speed, be made rearly (as- in the usual 
printed form of charterparty, with the exception as 
follows) : *^ Restrictions of princes and rulers, the 
dangers and accidents of the seas and navigation, 
the act of God, fire, pirates and enemies throughout 
this charterparty always excepted." It was to be 
forwarded at once to the plaintiff for his signature^ 
and was so, but not returned for a few posts after- 
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wards. The morning after its return to the Bhtp- 
brokers signed, they inserted the following words in 
the margin : " Wind and weather permitting, with 
cargo or in ballast for ship^s benefit." They then 
took it to the defendant, explaining how and why 
they had made this alteration. Defendant objected 
to it altogether, and then declined the charter, as it 
was not sent back per return of post, and, also, 
because it was altered in form. The ship did not 
sail from Amsterdam, being delayed by the act oi 
God (stress of weather), until the 18th of March : 
Held, first, that the stipulation in the chorterparty 
that the ship was to sail from Amsterdam for Liver- 
pool on or before the 15th of March, was a condition 
precedent; that the word ^^ throughout " made no 
difference, and, notwithstanding she was prevented 
from doing so ** by the act of Grod," that the defen- 
dant was not bound, imder the charterparty, to 
accept her ; secondly, that the writing by the ship- 
brokers of the marginal note in the charterparty 
afler it was signed, was an addition or alteration 
which rendered the charterparty void, and defen- 
dants were not liable. . CroockewU v. FUtchery 28 
Law Tim. Rep. 322. 

STATUTES.— Constmction — Affecting existing 
right — Intention, — Where it is contended that a 
statute affects existing rights, it must be shown not 
only that the words of the statute are sufficient to 
embrace it, but that the intention to affect it is clearly 
expressed. Carter v. Cropleyy 28 Law Tim. Rep. 
347. 

WILL. — Dependent relative revocation [vol. 2, pp. 
9, 161]. — WiU revoked by informal document and . 
then torn up— Copy will allowed to he proved. — 
R. L. duly executed a will in 1847. In 1855, 
owing to the changed circumstances of one of the 
legatees, another will was drawn up; and the 
testatrix, supposing this to be duly executed, though, 
in fact, it was not, directed the will of 1847 to be 
torn up. The substance of the will .of 1847 was 
preserve4 only in an original letter of testatrix 
vrritten contemporaneously. The court held, that 
the destruction of the will of 1847 was, with re- 
ference to, and dependent on the validity of, the 
paper of 1855 ; and as the latter failed from want of 
due execution, the court granted letters of adminis- 
tration with* the will of 1847 (as contained in the 
Hbove-mentioned original letter) annexed. Re R. L, 
29 Law Tim. Rep. 26. 

COMMON LAW PRACTICE. 

GARNISHMENT iante, pp. 158, 22^,— Attach- 
ment of debts — Effect of attachment order — Payment 
under attachmept order — Notes given by garnishee to 
Judgment creditor^Bankruptcy of judgment debtor — 
Statute 17 j- 18 Vic, c. 125, ss, 61, 62, 65,— In the 



case of Holmes v. Tutton (5 El. and Bl. 65) it was 
decided, that if after service or notice of an order 
of attachment the judgment debtor becomes bank- 
rupt, the effect of it is overruled, and the right of 
the execution creditor is gone. The 65th section of 
the 17 & 18 Vice. 125, enacts, that payment made 
by or execution levied upon the garnishee under 
any such proceedings as in the statute mentioned, 
shall be a valid discharge to him as against the 
judgment debtor, to the amount paid or levied, 
although such proceedings be set aside, or the 
judgmient reversed. In the following case it ap- 
peared that G., a judgment debtor, had a claim 
against J. for >£300, payable under a contract of 
sale, by which J. agreed to pay G. £400— £100 in 
cash, and the residue by three bills for £100 each, 
payable at the end of June, July, and December 
respectively. A judgment creditor of G. served 
upon J., at a period anterior to the time the first 
bill would have become due, and when no biUs had 
been given, an order to attach all debts due or 
accruing to G. to satisfy a judgment of £50 against 
G.,' and requiring him to show cause why he should 
not pay the money to the judgment creditor of 
G.— J. (the garnishee) gave the judgment creditor 
his three promissory notes for £100 each, payable at 
the times when the bills were to fall due under the 
contract with G. (the judgment debtor). G. became 
a bankrupt : Held, that his assignees were entitled 
to recover the money from J. (the garnishee), as 
the service of the order of attachment, and the giving 
of the promissory notes did not discharge the debt 
as against the assignees of the judgment debtor, or 
prevent it passing to them : Semble^ first, that in 
order to discharge the debt as agunst the judgment 
debtor, payment to the judgment creditor by the 
garnishee must be under the compulsion of an order 
requiring him to pay, or under the process of the 
court, and the mere order of attachment is not 
sufficient to justify him in paying the judgment 
creditor; secondly, that to discharge the debt as 
against the judgment debtor, the garnishee must do 
what his obligation to him requires. Tamer y. 
Jones, 5 Week. Rep. 318. 

NEW TRIAL.— /nadmM«W% of juryman^s affi- 
davit to explain verdict. — ^The affidavit of a juryman, 
to the effect that he would not have agreed to the 
answers given by the foreman of the jury to the 
court if he had known they would have entitled the 
plaintiff to a verdict : Held, if admissible, no ground 
for disturbing the verdict. Raphael v. Bank of 
England, 17 C. B. 161. 

PUBLIC COMFA^rZ. — Joint-stock bank — 
Judgment creditoY^^Execution against shareholder — 
Winding-up Act — Bankruptcy — Statute, re-enacting, 
repeal of— Intermediate— 7 Sf 8 Vic, c. 118, ss. 9, 10, 



880 



THE LAW CHRONICLE. 



[Mat 1, 1867. 



13—7 a- 8 Vic, c. Ill, s. 10—12 j- 13 Vic. c. 106, 
8, 182. — A judgment creditor of a joint-stock bank, 
who has fulfilled the necessary conditions, is entitled 
as of right to an order of the court under the 7 & 8 
Vic. c. 113, s. 13, for execution against a shareholder ; 
and the court has no discretion to withhold such 
order, eyen where it appears that the company is 
being wound up, and that the official manager haa 
larger assets in his hands. A section of a statute 
which merely re-enacts a prorision in a preyioos 
statute will not be constructed as yirtually repealing 
an inconsistent enactment in an act made subse- 
quently to the first, but before the last act. There- 
fore, although the 182nd secdon of the Bankrupt 
Law Consolidation Act (12 & 13 Vic. c. 106) pro- 
vides that proving a debt shall amount to an election 
not to bring an action, it does not repeal the Winding- 
up Act, 7 & 8 Vic. c. Ill, s. 10, which saves the 
right of a judgment (^editor to his action. The 
Winding-up Acts do not affect creditors of joint-stock 
companies. The case of Thompson v. The Universal 
Salvage Company' is in part overruled. Morisse v. 
The Royal British Bank, 20 L. J. 62, C. 

PUBLIC COMPANY [ante, p. 307].— 5b>« 
facias— Joint-stock bank—Remedies against share- 
holders— Proof under fat— 7 j- 8 Vic, c. 111, *. 10— 
7fr8Vic,c, 118, ss, 10, 13.— A judgment creditor 
of a joint-stock bank, established under the 7 & 8 
Vic. c. 113, may proceed by scire facias to have 
execution against individual shareholders, although 
the only mode of proceeding mentioned in the 
statute is by rule or summons. If a joint-stock 
banking company has become bankrupt at the time 
the scire iacias is applied for— although proving 
under the fiat is, by the 7 & 8 Vic. c. Ill, s. 10 
(Joint-stock Companies* Bankruptcy Act), a condi- 
tion precedent to issuing execution against a share • 
holder— it is not a conditipn to obtaining judgment 
on the scire facias. WhiU v. Tanner, 5 Week, Rep. 
368. 

BAKXRUFTCT. 

ANNULLING ADJUDICATION [vol. 2, pp. 
44, 46, 161]. — Petition to annul— Delay — Acquiescence 
— Legal invalidity — Partner of bankrupt appointed 
receiver, acquiescence thereby^ — ^Where the solvent 
partner of a bankrupt who is not a creditor, and 
claims no interest under the bankruptcy, has Iain by 
for more than five months before presenting his 
petition to the court to annul the ac(iudication, and 
during that period has undertaken, as a condition 
for the messenger being withdrawn from possession, 
to render to the official assignee a weekly account 
of his receipts and payments in respect of the partner- 
ship assets, and also consented to be appointed 
receiver in a suit in Chancery instituted against him 



by the assignees, and iicted imder such appointment 
in disposing of the assets, and partnership premises : 
Held, to be such an acquiescence on his part as will 
preclude him from afterwards questioning the pro- 
priety of the abjudication cither at law or in equi^. 
Where an af\judieation is disputed on the ground 
of legal invalidity, such invalidi^ must be clearly 
established, and it is not sufficient to aUege matters 
of invalidity, or supposed invalidity, which are con- 
tradicted by the oiher side, or where the balance of 
evidence does not greatly preponderate. Exparte 
Williams, 29 Law Tim. Bep. 86. 

CERTIFICATB [vol 2, pp. 27^ 802].— l^Vwa/- 
ulent* dealings with bUls of exchange — Befiual of 
certifcate no protection, — ^Firstly, the bankrupt 
bought on change on the 12th Febmazy, bills for 
£2,000. On the 14th he stopped payment, and 
was made a bankrupt, on his own petition on tlie 
18th, his liabilities being £80,000. Secondly, the 
bankrupt, in the month of January, drew bills on 
a Paris correspondent, in respect of goods to be 
transmitted to him ; these, by reason of a certain 
vessel having already a full cargo, were not sent ; 
the biUs having been accepted, were negotiated 
by the bankrupt. The banJmiptqr took place in 
February, and the merchant in Paris never obtained 
possession of the goods: Held, confirming the 
decision of Mr. Commissioner Fane, that the bank- 
rupt was entitled to no cerdficate whatever; and 
that all protection should be refiised him. Be Simond^ 
29 Law Tim. Rep. 26. 

CEKnFlCATE.—Shareholder—Investment-^Lia' 
bility— Company suddenly failing, large caUs, — ^If a 
trader have a clear surplus sufficient to meet the 
ordinary exigencies of any company in which he 
becomes a shareholder for the purpose of investment, 
and not as a gambling speculation, and the company 
unexpectedly fail, in consequence of which large calls 
are made suddenly upon the trader shareholder, 
which he is unable to meet, and he is himself, there- 
fore, compelled to become bankrupt, this court will 
regard his iailure as occasioned by unavoidable loss 
and misfortune, and will award him a certificate of 
the highest class. Be Goddard, 29 Law Tim. 
Rep. 64. 

CONTEMPT.— D^o6«yiii^ order of court, sect 266 
— Process under.— By sec. 266 Bankruptcy Conso- 
lidation Act, persons disobeying any rule or order 
of the Court of Bankruptcy duly made for enforcing 
any of the purposes and provisions of the act, 
may be committed by warrant of the commismoner 
to prison there to remain until he shall be discharged 
by competent authority. The nonpayment by a 
party, who is not an officer of the court, of money, 
pursuant to an order made for that purpose, is a 
contempt which confers a mere civil right to be 
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enforced by civil process only, and in respect of 
which the court has no power to issae a warrant of 
committal under the above sect 266. The appoint- 
ment by the creditors of an inspector and trustee 
under a deed of arrangement executed under the 
control of the court, does not constitute him an 
officer of the court. Be PiccioUOy 29 Law Tim. 
Rep. 2(S. 

MAKING AWAY WITH PROPERTY.— 
Defeating a creditor^ $ anticipated claim fen- damages in 
an action, — ^Althongh a creditor for damages in an 
action, brought for damage^ sustained, may have no 
light to complain of an improper disposition of pro- 
perty before the date of his judgment, yet, if the 
conduct of the debtor is unfair to the creditor after 
that period, the court will apply the discretionary 
clause. Re Smith, 28 Law Tim. Rep. 296. 

OPPOSITION.— De&te fraudulently contracted,-^ 
Debts contracted in the way of trade, may be con- 
tracted without reasonable and probable expectation 
of payment. Be Kemath, 28 Law Tim. Rep. 296. 

ORDER AND DISPOSITION.— J/ort^a^e of 
raUway shares — Notice to the company — Notice to 
secretary of company being also mortgagor, — So many 
questions are now arising as to the order and dis- 
position clauses in the Bankruptcy Act on assignments 
of choses in action, that the following case merits 
attention: — L. J. Turner observed that notice of 
dealings with shares in a public company was 
intended to operate, not only to prevent dispositions 
without the knowledge of the assignee, but also to 
prevent other persons having claims from being 
injured by prior claims of which they had no know- 
ledge. It was, therefore, the duty of the assignee 
of shares to take care that the proper notice reached 
the party whom it was intended to affect. A notice 
will not be sufficient if it be only given to a person 
interested in not letting it go further (ezparte 
Hennessy, 2 Drew, and W. 565). Of this the 
following case is an illustration :— The secretary of a 
lailway company, being also a solicitor and a share- 
holder in the company, deposited the certificates of 
his shares with a client of his own by way of mort- 
gage ; but no transfer of the shares was made, and 
no notice was given to the company. The secretary 
afterwards became bankrupt : Held, that the fact of 
the bankrupt being also secretary did not affect the 
company with notice of the mortgage ; and that the 
shares remained within the order and disposition of 
the bankrupt. He SketchUy, 5 Week. Rep. p. 445. 

VTLOOF.—Set'Off-^Banker and customer'-'Discount 
-^Bills of exchange dishonoured—Bight of customer to 
set*off cash balance as against discounts by bank, — A 
drawer of )i)iUs of exchange accepted for value 
discounts them with his bankers, who afterwards 
became bankrupt before the bills arrived at maturity, 



having a cash balance belonging to the drawer in 
their hands. The bills were dishonoured: Held, 
on a petition by the drawer, that he was uot entitled 
to have the cash balance in his favour applied in 
discharge of the amount due upon the unpaid bills, 
and on payment of the difference, to have those bills 
deliv^ed up to him ; but that the bapk had a right 
to obtain payment of such bills firom the acceptors, 
and leave the drawer to prove in respect of his cash 
balance in the usual way. Sembk, the doctrine in 
equity of marshalling assets does not apply to a case 
of this description. Exparte Banes, 28 Law Tim. 
Rep. 296. 

REVESTING ORDER.— %iitii^ consent by cre- 
ditor to reconvey insolvenfs estate, — Upon an applica- 
tion for a revesting order, under the 3 & 4 Vic. c. 
107, s. 88 (English analdgous, 1 M2 Vic. c. 110, s. 
92), it is for the court to determine whether an 
insolvent's debts have been discharged, released, or 
otherwise .satisfied. When signing a consent by a 
creditor that an insolvent's estate should be' recon- 
veyed, does not amount to a releate. Beg, r. 
Armstrong, 29 Law Tim. Rep. p. 62. 

CRIMINAL LAW. 

INDICTMENT.— iJciiMwa/ of [vol. 2, p. 411]— 
Corporation — Certiorari by prosecutor to remove m- 
dictment against — Becognisances for costs — 16 jr 17 
Vic, c, SO, s, 5..— Where an indictment has, under 
5 & 6 Wm. 4, c. 60, s. 95, been directed by justices 
to be preferred at sessions, and the indictment cannot 
be tried there on account of the defendants, being a 
corporation, which cannot appear there by attorney, 
the prosecutor may remove the indictment into the 
Queen*s Bench by certiorari, without entering into a 
recognisance for costs, the 5th section of the 
16 Sl 17 Vic. c. SO, applying only to cases where the 
prosecutor has an option to remove or not.' Beg, v. 
The Mayor, i^., of Manchester, 5 Week. Rep: 873. 

VXUFEK,-— Settlement— Payment of rates— 6 Geo, 
4, c, 57, *. 2 — Occupation, — By the 6 Geo, 4, c. 57, 
s. 2 — ^^ an act for the amendment of the law. respecting 
the settlement of the'poor, as far as regards renting 
tenements, and paying parochial taxes," it is enacted, 
" no person shall acquire a settlement in any parish 
nuuntaining its own poor by or by reason of settling 
upon, renting or paying parochial rates for any 
tenement not being his or her own property unless 
such tenement shall consist of a separate and &tinct 
dwelling-house, or building of land, or of both, 
bond fide rented by such person at' and for the sum 
of £10 a year at the least, for the term of on^ whole 
year at the least, nor unless such house, or building, 
or land shall be occupied under such yearly hiring, 
and the rent for the same to the amount of £10, 
actuaUy paid for the term of one whole year at the 
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least.** To gain a settlement by payment of paro- 
chial rates, sii-ce the 6 Geo. 4, c. 57, s. 2, forty days* 
residence is not sufficient ; there must also be an 
occupation for a year. Reg. ▼. The Inhabitants of 
Wesibury-on-Trym^ 28 Law lim. Rep. 369. 

PAUPER LUNATIC— 16 j- 17 Vic. c. 97, s. 
102 — Irremovability — Order for expenses — Lunatic 
sent to an asylum from a third parish.-^^y the 
16 & 17 Vic. c. 97, ss. 96, 97, provision is made for 
the immediate payment of the expenses for inquiring 
into the settlement of a lunatic, and charging the 
parish of settlement with the expenses ; and section 
98 provides for charging the expenses on the county 
if no settlement can be ascertained. These sections 
have all reference to the cases where the settlement 
is not known, but is being searched for. But there 
is another class of cases where the settlement is 
perfectly well known, but it is immaterial in what 
place it exists by reason' of the status of irremova- 
bility having been gained elsewhere, and it is to this 
class of cases that sec. 102 is directed. The language 
of that section renders it wholly immaterial whether 
the pauper lunatic is sent to the asylum from the 
parish in which the status of irremovability exists, 
or from any other parish. If the status exists at the 
time when the lunatic is sent to the asylum, the 
burthen of paying the expenses is cast upon ' the 
parish of irremovability. These observations will 
explain the following decision : — Wife of a man who 
had a settlement in T., but who was resident in L., 
having acquired the status of irremovability by five 
years* residence there, being on a visit in W. became 
insane, and was sent by the relieving officer of W. to 
an asylum, and an order was subsequently made 
upon L. as the parish from which she was irremova- 
ble, for the expenses of her conveyance to the 
asylum and maintenance therein : Held, that the 
order was properly made under section 102 of the 
16 & 17 Vic. c. 97, notwithstanding that the lunatic 
was not actually resident in L. at the time when she 
was sent to the asylum. The Guardians^ A-Cy of the 
Poor of Leeds v. The Guardians^ j-c, of the Wake- 
field Union, 26 Law Journ. 37, M. C. 

POOR-RATE.— iVbriw of appeal, not seized on 
party interested— 17 Geo. 2, c, 38, s. 4—41 Geo. 3, 
c. 23, s. 6 — Respiting appeal. — Where a party has 
appealed against a poor-rate, on the ground that 
other persons are omitted or under-rated, and has 
served the notice of appeal on the parish officers, 
but not on the parties objected to, as required by the 
41 Geo. 3, c. 23, s. G, the next sessions are bound to 
enter and respite the appeal under the 17 Geo. 2 
c. 38, s. 4. Reg. v. Eyre, 26 Law Journ. 75, Q. B. 



INFORMERS, PAWNBROKERS, MUSICAL 
LECTURES, &c. 



A few years ago, and before the present police ^s- 
tem had been put into working order, the carrying 
out of statutes imposing penal fines was almost 
entirely intrusted to a number of disreputable indi- 
viduals, who, under the denomination of common 
informers, formed the pest of our police-courts. To 
the customary occupation of spy these men not un- 
frequently, when rendered desperate by hunger, or 
when the commission of the crime appeared free 
from danger, added the occasional vocation of perjury. 
When the nuisance had at last become intolerable, 
the old statutes which encouraged them were mostly 
repealed or amended, and for the fiiture the oonmion 
clause directing one-half the penalty to be given to 
the informer was universally omitted. This ha^ 
pened, unluckily for the informers, just at the time 
when they had begun so to systematise their pro- 
ceeding as to organise a settled plan, not of informing, 
but of obtaining black mail for keeping quiet. A few 
of the old statutes, nevertheless, remain to this day 
in that state which affords a chance to the informer 
of prolonging his vile existence by his old trade. 
Among these are the Licensing Act of George the 
Second, with respect to musical entertainments, 
and the Pawnbrokers' Act. The first was 
passed during the time of the Pretender agitation, 
in order to suppress certain musical meetings, 
at which the diversion consisted in the singing of 
Jacobite and treasonable songs. In consequence of 
this measure, the smart young man who ventures to 
deliver a musical lecture, upon his own account, in 
an unlicensed building, will quickly learn the ad- 
dresses of half the surviving fraternity of informers, 
and in default of compliance with their extortions 
may run the chance of successfully defending a qui 
tarn action by a penniless plaintiff^. The pawnbrokers, 
upon whom the regulations of their act are so 
stringent as to render perfect compliance almost 
impossible, pay ordinarily an annual sum to the 
informers to save themselves from their harrassing 
proceedings. It is a fact that these men make 
regular tours of the rural districts to enforce their 
extortions. At Westminster, last week, a pawnbroker 
was charged with having taken an excess of one 
farthing on the interest upon a pledge. It was 
admitted that the witness for the complainant bad said 
nothing about the overcharge at the time of the par- 
ment. The pawnbroker's books showed that the 
correct amount only had been entered as having been 
paid; but a^ the matter took place two months 
before, it was impossible to rebut the charge by oral 
testimony. The case was adjourned for the atten- 
dance of a witness for the defence. In another case, 
the defendant was fined 5s. and 2s. costs; but the 
magistrate intimated that, for the future, he should 
disallow costs where no complaint of overcharge was 
made by the prosecutor at the time of its demand. 
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CONVEYANCING PRECEDENTS. 



As I have not observed any answer to the inquiry 
suggested in p. 135, ante, 1 trouble you with the 
result of a test I am in the habit of applying to 
clauses of that nature. The parties to be reached 
by its operation are — 

1. The CHILDREN of a daughter at twenty-one. 

2. Tha children of a child (dying under age) at 
twenty-one. 

Testing the clause by putting a possible case ; say, 
the daughter dies leaving a child one day old ; that 
child Uvea to attain the age of twenty years, and dies 
leaving a child one day old. This grandchild must 
live to attain twenty-one years before coming within 
the clause. How many years will that be after the 
daughters death? — Forty-one years. There may 
be, in the case put, a postponement of the vesting, 
twenty years beyond the death of the daughter, and 
twenty-one years afterwards. Comparing this with 
the rule that every vesting shall, or must, occur 
within the period of a life or lives in being, and 
twenty-one years afterwards, there is an excess of 
nearly twenty-one years beyond that limit, and thus 
the clause referred to is faulty. It is true that the 
test applied assumes the occurrence of extraordinary 
events, and that it is not probable such a succession 
of disasters should happen ; but in order to comply 
with the perpetuity rule, no assistance can be gained 
from the events which actually occurred. It is no 
answer to the objection of the clause being applicable 
to such possible contingencies, that such events did 
not happen, and that all the grandchildren of the 
daughter attained their full ages within twenty-one 
years after her death. *^ It is to be observed," says 
Mr. Jarman (vol. 1, p. 231), ^* that where a gift to a 
class extends to objects too remote, the fact that some 
of the objects eventually composing the class were 
octuaUy bom within the period allowed by the rule 
of law will not render the gift valid, quoad those 
objects." 

*^ Even if all the members of the class had hap- 
pened to be born during the life of the tenant for 
life, or even in the lifetime of the testator himself, the 
gift would nevertheless be absolutely void, as it is an 
invariable principle, in applying the rule under con- 
sideration, that regard is to be had to possible, not 
actual events ; and the fact that the gift might have 
included objects too remote is fatal to its validity, 
irrespective of the event." 

The consequence of using a clause so framed 
would be that all the grandchildren of the daughter 
would have been excluded from taking under the 
will, even though some or all of them might have 
attained twenty-one withhi the period prescribed by 
the perpetuity rule. This is clearly estabhshcd by 



Sir W. Grant^s judgment, in Leake v. Robinson 
(2 Mer. 363). There some of the class were within 
tJie rule, although others were without it. The 
attempt was made to separate the operation of the 
rule, allowing it to cut off the remote objects, but 
averting its edge from those whom actual events 
brought within the period. His Honour, however, 
observed, '* The bequests in question are not made 
to individuals, but to classes ; and what I have to 
determine is, whether the class can take. I must 
make a new will for the testator. If I split into 
portions his general bequest to the class, and say 
that because the rule of law forbids his intention 
from operating in favour of the whole class, I will 
make his bequests what he never intended them to 
be — viz., a series of particular legacies to particular 
individuals." The rule against perpetuities does 
sometimes operate very much to the prejudice of 
devisees in cases where they are exduded by a 
supposition such as I have made, and not by the 
actual events, and where there was no desire to 
violate the rule, or any attempt to make property 
eqdure for ever. The rule must, however, be 
drawn somewhere, and there will always be now 
and then an unlucky outsider. The benefit to society 
is, however, greater than any hardships to indivi- 
duals. I would, however, suggest that there can be 
no harm in allowing the actual events, at the time of 
distributing the property, to determine the applica- 
tion of the rule, because that is just what the testator 
might have done if he had framed his will aright. 
Surely where the law nullifies a dispositiou, it should 
only do so in those cases where it could not consist- 
ently with its principles have in any way carried 
out the testator^s intention. Why, if there be a dis- 
eased finger of a hand, should the entire member be 
lopped off? Reason and Justice seem to say; Pre- 
serve all of the member that you can : we hear of the 
law being a science, and of the dehcate nature and 
application of its principles ; but is it not (inly mere- 
boasting when we find that there is so little of 
science as not to know a sound body from an 
unsound member, and such an absence of delicate 
application of principles as to destroy the whole 
body, because it cannot cure a diseased digit ? Nay 
more, the law destroys a living healthy body, because 
some of its members might have been unsound. 
How can these things be made clear to laymen 
except in the monstrosity of them ? When will the 
law cease to find out the intentions of parties only 
to frustrate them? II. S. Y. 
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EXAMINATION QUESTIONS. 
{Easter Term^ 1867.) 

I. Fbbliminaby. 
I. AVhere, and with whom, did you serve yonr 
clerkship? II. State the particular branch or 
branches of the law to which you have principallj 
applied yourself during your clerkship. IH. Men- 
tion some of the principal law books which you have 
read and studied. IV. Have you attended any, 
and what, law lectures? 

U. Common Law. 

I. How many days has a defendant to appear in 
actions .of ejectment? and in actions on bills of 
exchange? and what step is necessary before 
appearing in the latter case? 11. What is the 
course of proceeding; under t||e Common Law 
I^rocedure Act, , 1852, in actions against .British 
subjects resident abroad? HE. What circum- 
* stances must be shown to exist to entitle a plaintiff to 
a judge's order to hold a defendant to bail? IV. 
What is the effect of the death of a sole plaintiff or 
defenduit before trial? Y. Mention some of the 
causes of action which do not survive to executors. 
VI, Issue having been joined in Hilai^ Term, after 
what delay in proceeding to trial can the defendant 
give the plaintiff notice to bring the cause On for 
trial ? and to what notice is the plaintiff entitled ? 
YII. In what cases can the court or a judge compel 
a reference of an fiction? YIH. In what case is it 
necessary to call an attesting witness in order to 
prove a document? what alteration has been recently 
made in the law on this subject? IX. Is there any 
appeal from a judgment of a superior court on an 
application for a new trial? and what entitles a 
party desirous of appealing to do so ? X. In what 
cases is secondary evidence of documents admissible? 
XI May payment be given in evidence in reduction 
of damages, or must it in aU eases be pleaded ? 
XU. What is the effect of the plea of non-assumpsit 
to a declaration on a policy of assurance containing 
averments of the. plaintiff*s interest and of the loss? 
XIII. In what instances is a carrier not liable for 
loss of goods intrusted to him for carriage ? XIY. 
Under what circumstances is a master answerable 
for damages done by his seWant? XV. ^ In what 
case is a husband not liable for debts contracted by 
his wife during coverture ? 

lU. CONVKYANCINO. 

I. In what session of the present reign was the 
Succession Duty Act passed ? How does tliis affect 
the title to be shown to real testate? II. Explain 
the nature and object of fines and recoveries, and 
what was substituted in their place by the Act of 
Parliament abolishing the same? IH. State the 



usual covenants in the assignment of a lease on the 
part of assignor and assignee respectively. lY. Is 
a mortgage of leaseholds best effected by pm asngn- 
ment or by an underlease? State the reason for 
your answer. Y. Should a second mortgagee take 
any, and what, precaution to preserve priority over 
a third mortgagee? YI. When was the Act for 
the amendment of the law with respect to wills 
passed, and from what day does it take effect? 
Under this Act what is the law as to gifts to an 
attesting witness, ^d as- to the competency- of 
creditors attesting and executors to be witnesses? 
YIL By what means under the last-mentioned Act 
can a will be revoked? YIII. A., being a surrtfn* 
deree of copyhold estate, but not admitted, assigns 
his interest to B. ; is the lord compellable to admit 
B. on payment of a single fine, and how would -the 
case stand if instead of a surrender to A. there bad 
been only a covenant to surrender ? IX. State the 
nature and principal incidents of ** separate estate.** 
X. Out of what real estate of her husband is a 
woman married since the first day of January, 1834, 
dowable, and by what means ean her right to dower 
be defeated? XL On a sale of lands what expenses 
in the absence of stipulation are usually borne by 
the vendor, and what by the purchaser? XII, 
Title deeds required to be examined are found not 
to be in the possession of the vendor, but in the. 
hands of a third person in the country ; what is the 
course to be pursued for the examination of the deeds, 
and at whose expense? XHI. On a sale of lease- 
hold estate, what ccmditions ought to be inserted 
with regard to the title of lessor and lessee, or either, 
or both? XIY. A., seised in fee of real estate 
demised to a stranger, dies between two of the 
quarter-days on which- rent is payable. Can A.'s 
personal representatives claim an apportionment of 
the rent becoming. due on the quarter-day next 
succeeding his death, against his heir or devisee 
as the case may be? XY. On a marriage settle-- 
ment of real estate, it is intended that a sum of 
money shall be made raisahle for younger children 
of the marriage ; state the usual mode by which that 
would be effected in framing the deed. 

lY. Equity. 
I. Wnat are the peculiar objecU of juris^ction 
of courts of equity ? Give exempli gratia instances 
under each head. II. What U the rule of inter- 
preting the. statute law in equity ? and does it differ 
from that of common law ? IH. What arc the 
principal kinds of relief afforded ? mention those— 
1st, not comprised within the scope of the common 
law ; and 2nd, the one kind lately conferred upon 
the courts of the latter. lY. llie necessity of a 
suit by bill being assumed, set forth the mechanical 
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steps of institatiiig one, by whom drawn, settled, and 
signed? how engrossed, printed, or written? where 
filed) and how indorsed? the service and notice 
required? Y. If the sait be at the instance of a 
feme ooTert or infimt, what is to be done before such 
a bill can be filed? VI. How soon is the plaiintiff 
entitled to examine the defendant on oath, and how 
is it to be done ? and how is the defendant to know 
what he is required to answer? YII. May the 
defendant enter into explanations material to his 
defence, or must he confine his answer strictly to 
the interrogatories put to him ? State the authority 
fer your answer. VIII^ Can the defendant, before 
or after answering, examine the plaintiff himself 
upon matters material to the suit? can he obtain 
mspection of documents in the plaintiiTs possession 
to enable him to answer, and how can he, the defen- 
dant, obtain relief in the suit so instituted agaiilst 
him? IX. What is a demurrer? X. What is a 
plea as distinguished from an answer ? XL What a 
replication? can it be dispensed with when an 
adverse decree is sought by evidence to contradict 
the defence? and if so, what is the plaintiff *s course 
to obtain a decree ? XU. How is evidence in the 
cause taken by vivd voce and afiidavit? before whom, 
and where filed ? XUI. Explain the mode of prcpar- 
. ing the brief for counsel on the bearing ; and what is 
necessary to be done on the part of a plaintiff before 
the hearing and 'after the decree made, to its com- 
pletion, step by step? XIY. When accounts and 
inquiries are directed, how and where are they to be 
prosecuted ? Explain the steps to be taken before a 
decree founded, upon the results can be obtained. 
XY. How is such a decrees to be enforced, and when 
oosts are ordered to be taxed and paid, how are the 
last to be ascertained, and how enforced? State the 
means to be employed. 

Y. Bamkruptct. 

I. What most a creditor do, and what must he be 
prepared to prove, before a commissioner in bank- 
ru^ ;y, in order to obtain an abjudication in bank- 
ruptcy against his debtor, and to what court must 
the creditor apply for such adjudication? II. Is 
there any mode by which a creditor can compel his 
debtor, being a trader, either to pay or give security 
for the debt; or to commit an act of bankruptcy? 
If so, give a short account of it. III. Can a creditor 
obtain an abjudication of bankruptcy against his 
debtor at any distance of time after an act of bank- 
ruptcy, or is there any, and what, limit ? lY. Is a 
conveyance by a trader of all his property to a 
trustee for the benefit of his creditors an act of bank- 
ruptcy, under a(ny, and what, circumstances? -Y. 
Can a creditor upon a bill of exchange or promis- 
sory note not due, petition for an adjudication in 



bankruptcy ? Yl. What is a fraudulent preference, 
and is it an act of bankruptcy? YII. Give some 
account of the doctrine of reputed ownership ? YIII. 
I^lrom what claims, and demands in general, is a 
bankrupt discharged by bis certificate? IX. Are 
there any cases in which a bankrupt has no right to 
a certificate, and the commissioner has no power to 
grant it ? if so, state some of them. X. Under what 
classes is the certificate ranged with reference to the 
bankrupt's general conduct as a trader? XI. A 
trader is declared bankrupt upon the petition of a 
creditor, in respect of an act of bankruptcy com- 
mitted before the petitioning creditor's debt was in- 
curred, is thu adjudication valid? XII. Can a 
debtor be declared a bankrupt upon an act of bank- 
ruptcy committed after he has ceased to trade ? if 
so, why ? XIII. What are the general requisites of 
a good petitioning creditor's debt ? XIY. If a lessee 
for years becomes bankrupt, who is liable for the 
fiiture to pay the rent and perform the covenants on 
the lessees part ? XY. A man incurs a debt,' and 
afterwards, for the first time, enters into trade, and 
subsequently commits an act of bankruptcy. Is the 
debt so incurred a good petitioning creditor's debt ; 
and if so, why ? 

YL Cbdoxal Law. 

I. Writers on the law of nations lay it down as a 
maxim *Uhat different nations ought, in time of 
peace, to do one another all the good they can, snd 
in time of war, as litUe harm as possible, consistenUy 
with their own real interests." Is this principle en- 
forced by our municipal law? And point out any 
instance in which the statute law interposes to en- 
force the law of nations, with regard to the trafiic in 
.slaves, n. Define treason; and mention the first 
statute of treasons, and also the Act by which it was 
confirmed, and by which all the intervening statutes 
on the' sutgect were repealed, m. What recent 
statute has passed to prevent injury or alarm to the 
Sovereign, and what punishment attends this *^ high 
misdemeanor ?" lY. Define felony ; how is felony 
distinguished fVom misdemeanor? Under which 
-head does ''counterfeiting the coin of the realm*' 
now rank, and by what statute ? Y. Is the return- 
ing from transportation a capital offence, or what 
other punishment is substituted for it ; and if so, by 
what statute ? YI. Is there any statute, and what, 
making it criminal to send letters containing threats 
of murder, or to bum houses, stacks of com, or other 
agricultural produce ; and if so, what punishment 
is annexed to the offence ? YII. Define homicide ; 
in what way does our law deal with homicide per 
infortunium^ se de/ehdendo^ and felonious homicide ? 
YIII. When a delinquent is arrested for an indict- 
able offence, what are the proceedings to be taken 
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in order to his committal or acquittal ? IX. What 
is the nature of bail in criminal cases? Can a 
prisoner demand it in the case of every crime ? if 
not, meution some of the cases in which a justice of 
the peace is precluded from taking bail. X. What 
is the prisoner's remedy, if the magistrate should 
refuse to accept of bail, in cases where, at his discre- 
tion^ he may refuse or accept it ? XI. What is the 
proceeduig before a magistrate to obtain a warrant 
to arrest a person charged with a criminal offence ? 
Is a generd warrant to apprehend all persons sus- 
pected, without specially naming them, good or void ? 
Xn. What officers may arrest an offender without 
a warrant? XIII. On the preliminary inquiry 
before a justice of the peace, or coroner, may the 
party charged with an offence insist upon being aided 
by his counsel or attorney? XIV. Is a person, 
whether held to bail or committed to prison for trial, 
entitled to copies of the depositions upon which he 
has been held to bail or committed? XY. Is it 
necessary in an indictment to state the value of an 
article which is the subject of the offence ; and has 
the court now the power to amend the indictment, 
if any technical mistake should' appear in it ? 



EXAMINATION ANSWERS. 
{Easter. Term, 1857.) 



COMMON LAW I (an/0, p. 384). 

I. Appearance. — ^In actions of ejectment, the de- 
fendant; has sixteen days to appear to the writ ; in 
actions on bills of exchange the time for appearing is 
twelve days, the day of the service being included 
(see forms of writs). In the latter case the defend- 
ant is not entitled to appear as a matter of course ; 
leave to appear must be obtained from a judge at 
chambers, on an affidavit that there is a defence to 
the action on the merits, or showing other reasonable 
ground for an appearance being allowed (vol. 2, 
pp. 58, 63—65). 

II Dtifcinlant residing abroad, — Where a British 
subject is residing abroad, a writ of summons for 
service ;il)road should be issued, and be served ; if 
the deiciulaut docs not appear, the plaintiff should 
make an aflidavit that his cai^se of action, &c., arose 
within the jurisdiction, and t^at he has been duly 
served or efforts made which have come to the 
knowledge of the defendant, or that .he is living out 
of the jurisdiction to defeat, &c., his creditors, and then 
obtaiji an order for liberty to proceed in the action 
(C. h. V. A. 1852, s. 18). 

III. Arrestinfj defendant. — ^To entitle a plaintiff to 
an order to hold the defendant to bail, he must 
show that he has a cause of action amounting to not 
less than £20, and that there is probable cause for 



belief that the defendant is about to quit England 
(1 & 2 Vic. c. 110, s. 3). 

IV. Death of plaintiff or defendant.— Where a 
sole ^ plaintiff or defendant dies before trial the 
action no longer abates; but in the case of the 
plaintiff, a suggestion is, by leave, made on the 
proceedings of his death by his legal representative, 
and in the case of the defendant's death by the 
plaintiff, without leave, on serving the new defendant 
with the suggestion, in manner varying with tbc 
stage of the cause at the time of the death of the 
origin^ defendant (C. L. P. A. 1852, ss. 135—138 ^ 
vol. 1, pp. 163, 275). 

V. Causes of action not surviving to' executors. — 
Although as a general rule actions ex contractu 
survive to the personal representatives, yet a 
promise to marry does not survive, nor does a 
contract where the skill or taste of the deceased is 
the gist, so far as concerns- matters not done at his 
death. Actions merely for personal wrongs do not 
survive, as for libel, slander, battery, false imprison- 
ment (3 Black. Com. 302 ; 2 Walford, 262 ; Browne, 
261, 262). 

VI. Neglect to proceed to tried, — Where issue is 
joined in Hilary • Term, if the plaintiff does not 
proceed to trial, the defendant in a town cause may, 
in Trinity Term, and in a country cause in Michaelmas 
Term following, g^ive the plaintiff. a twenty days* 
notice to bring the issue on to be tried at the sittings 
or assizes afler the expiration of the notice; on 
default, the defendant enters a suggestion, and signs 
judgment for his costs (C. L. P. A. 1852, s. 101 ; 
vol. 1, p. 94). 

Vn. Compulsory arbitration, — By sec. 8 of the 
Common Law Procedure Act, 1854, if after writ 
issued it is shown that the matter in dispute consists 
wholly or in part of matters of mere account, which 
cannot be conveniently tried by a jury, a court or 
judge may order the same to be referred to an 
arbitrator, appointed by the parties, or to an officer 
of the court, or in country causes to a county court 
judge (vol. 1, p. 157). 

Vin. Attesting witness. — ^It was formerly a rule 
that where a document had an attesting witness he 
must have been called, or his death, illness, &c., 
shown ; but by the C. L. P. A., 1854, s. 26, it is 
not now necessary to prove by the attesting witness 
any document to the validity of which attestation is 
not requisite (vol. 1, pp. 158, 435). 

IX. New trial — Appeal. — ^The Common Law Pro- 
cedure Act, 1854, ss. 33—44 (vol. 1, p. 159) gives 
an appeal on the refusal of a rule for a new trial, to 
enter a non-suit or verdict, and establishes ia court 
of appeal for hearing the same. By sec. 33, in every 
rule nisi for a new trial, or to enter a verdict or non- 
suit, the grounds upon which it is granted shall be 
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shortly stated in such nile. By sec. 84, if on 
motion to enter a Terdict or non-suit upon a point 
rcserred at the trial, the rule to show cause he 
refhaed or granted and then discharged, or made 
absolute, the party decided against may appeal ; and 
by 8. 85, if on motion for a new trial, upon the 
ground that the judge had not ruled according to 
law, the rule to show cause be refused, or if granted 
be then discharged or made absolute, the party de- 
cided against may i4>peal, provided any one of the 
judges dissent firom the rule being refused, or when 
granted being discharged or made absolute as the 
ease may be, or provided the court in its discretion 
think fit that an appeal may be allowed ; provided 
that where the application for a new trial is made 
upon matter of discretion only, as on the ground that 
the verdict was against the weight of evidence, or 
otherwise, no such appeal shall be allowed. By s. 36, 
the courts of appeal for the purposes of the act are 
the Court of Error, the Exchequer Chamber, and 
the House of Lords. 

X. Secondary evidence. — Secondary evidence of 
documents is admissible only where a notice to 
produce the original has been served oh the opposite 
par^, and is not complied with (Roscoe's Evid. 
5--9, 5th edit.). 

XL Payment^ pleading,-^VtLjmcnt cannot be 
given in evidence in reduction of damages or of debt, 
but must in every case be pleaded (Plead. Rules of 
T.^T. 1853, pi. U). 

XIL PoUey^ nou'fuswnpsit, — A. pica of non- 
assumpsit to a declaration on a policy of assurance, 
containing averments of the plaintiff^s interest, and 
of the loss, operates only as a denial in fact of the 
contract— I. e., of the defendant's execution of the 
alleged policy, but not of the interest, or the com- 
mencement of the risk, or of the loss, or of the 
alleged compliance with warranties (Plead. Rules of 
T. T. 1853, pi. C). 

XIIL Carrier^ uon-UahUUy, — A carrier is not 
liable for a loss arising from tlie act of God, or of 
the Queen's enemies (2 Stcph. Com. 74, 2nd edit.). 
Though, as a general rule, carriers are answerable 
for the honesty of their servants, yet if the plaintiff's 
own conduct, in fidl knowledge of the circumstances, 
be such as to lead to the loss, or if he afford undue 
temptation and facility to the crime of the servant, 
he can maintain no action for a loss thus occasioned 
by his own fault (Bradley v. Waterhouse, M. and 
Malk. 154). The 1 Will. 4, c. 68, s. 1, protecU a 
carrier from liability, even for groes negligence (but 
not for the felonious act of his servant) in respect of 
the goods therein enumerated (consisting of precious 
metals, jewellery, watches, notes, bills, "title deeds, 
pictures, gUss, &c.) above the value of XIO, unless 
at the time of their delivery to the carrier their 



value and nature is declared, and an agreement is 
entered into to pay the extra charge for them, as 
provided by section 2 (Hintou v. Dibdin, 2 Queen's 
B. Rep. 646 ; Walker v. Jackson, 10 Mees. and W. 
16 : S. C. 12 Law Joum. N. S. Exch. 165). By 
this act (section 5), a delivery of goods at an -office, 
used or appointed by a carrier for receiving his 
parcels, is sufficient (see Quigginv. DuflT, 1 Mee. 
and Wels. 174; Symav. Chaplin, 5 Adol. and £1. 
684 ; 1 Nev. and Per. 126 ; see Princ. Com. Law, 
pp. 205, 206). It has been decided, over-ruling the 
decision of the Court of Exchequer, that the carrier 
ia exempted from liability even if the delivery be 
not at his office, warehouse, or receiving-house, 
where the notice required by the statute is affixed 
(Hart V. Baxendale, 17 Law Times, 222 ; 6 Exch. 
Rep. 769 ; 16 Jur. 126). 

XIV. Master's Udbilitg fur injut-y by servant, — 
Where a servant does a tortious act by tl i direction 
or with the assent of his master, the latter is liable. 
This liability extends to negligence by the 8er>'aut, 
productive of injury, whilst on his master's business, 
though the master be not present (see Key, div. 
*' Common Law," pp. 52, 53, 3rd edit; 2 Steph. 
Com. 235, 3rd edit. ; Gordon v. Rolt, 4 Exch. Rep. 
366 ; 15 Jur. 23 ; 5 Week. Rep. 864). 

XV. Husband not liable for wife's dtlts. — A 
husband is not liable for debts incurred by Ids wife 
if she leaves him against his ivill, and without suffi- 
cient excuse, arising from' his ill-treatment (Stra. 
875; Horwood v. Heffer, 3 Taunt. 421; 8 Bing. 
127), or is dismissed by bun for adulter}-, or during 
the separation commits adultery (G Term Rep. 60;) ; 
Symes v. Goodfellow, 2 Bing. N. C. 532) ; or if by 
sentence of the Ecclesiastical Court, or by private 
arrangement, she has a separate allowance secured 
to her, and regularly paid (Hunt v. BUquicrc, 
5 Bing. 550 ; Mizen v. Pick, 3 Mee. and Wels. 481 ; 
Grindell y. Godmond, 5 Adol. and Ell. 755 ; the 
wife cannot give away her sarings, Messenger v. 
Clark, 5 Exch. Kcp. 388). The fact of the wife 
having been paid a separate allowance on a separa- 
tion goes to repel the inference of agency, and it is* 
not necessary that there should be any deed i)f 
separation; but the allowance must be such as the 
jury shall think sufficient, reference being had to 
the station of the parties and the income of the 
husband (Per Pollock, C. B., in Holder v. Cope, 
2 Car. and Kirw. 487). It is immaterial whether 
the tradesman knows of such allowance or not 
(Reeve v. Conyngham, 2 Car. and Kinv. 444) ; and 
it has been held that evidence that the plaintiff has 
made out the invoices to the wife, andlias drawn 
bills of exchange on her for part of the amount, 
which she has accepted in her own name, payable 
at her banker's from her scpan^ funds, also goes 
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to prove^that the wife was not acting as the agent of 
the husband (Freestone v. Butcher, 9 Car. and Pay. 
643 ; 2 Steph. Com. 803, 804, Ist edit ; pp. 250— 
262, 2nd e^t). And it has been laid down at nisi 
jniui that if a wife, living apart, from her husband, 
orders goods to be addressed and sent to a third 
person, and they be sent to the house of such third 
person, that not being the place of abode of the 
wife, the husband is not liable to pay for those 
goods (Per Pollock, C. B.,-in Reeve v. Conyngham, 
nqrrh ; see as to wife^s authority to bind her husband 
by. acceptance of bill, Lindns y. Beadwell, 12 Jur. 
280, stated m 6 Law Stud. Mag. 158, 154). 

GOKVKTANCiNa (atUe^ p. 884). 

I. Sttccesnon duiy.^The Succession Duty Act is * 
the 16 & 17 Vic. c. 51, and it was passed on the 4th 
of May, 1858, and came into operation retro- 
spectively— vis., on the 19th of May, 1858. Ihe 
vendor of the property charged by the act must 
show* the purchaser that the duty has been ac- 
counted for. As Mr. Thring states, the liability of 
a purchaser depends on the nature (^ the property ; 
if realty, the purchaser shares the liability of the 
vendor, and becomes liable to pay the tax whether 
the interest he buys be in expectancy or in posses- 
uon; if personalty, the purchaser is free from re- 
sponnbility, unless the interest be in expectancy. 
So that a purchaser incurs no liability unless he be 
a purchaser of real property, or of a reversionary 
interest in personal property (Thring*s Succ. Duty 
Act, pp. 10,11). 

IL Fines and recoveries, — ^Fines and recoveries 
were practically iqyplied in— 1, barring estates tail ; 
2f destroying contingent remainders, executory 
limitations, &c.— this was the office of a recovery ; 
8, in obtaining a title by non-claim— this was peculiar 
to a fine with proclamations ; 4, in enabling married 
women to convey their estates and to extinguish 
their rights of dower. Fine? and recoveries were 
abolished by the 8 & 4 Will. 4, c 74, which statute 
substituted in their places a simple deed inrolled m 
Chancery, with the superadded consent, in certain 
eases, of the first owner of a life estate under the 
denomination of protector of the settlement (see 
secto. 40, 22). 

TTT. Covenants in assignment of lease. — ^Xhe assig- 
nor of a lease (not bemg a mere trustee or personal 
representative) covenants thai the term is subsist- 
ing ; that he has power to assign ; that the rent has 
been paid, and the covenants performed up to a certain 
time ; for quiet enjoyment, and for further assur- 
ance (Key, div. ** Conveyancing," pp. 155, 156). 
The assignee covenants to keep the. assignor and 
his estate indemnified against the covenants, &c., 
in the lease. 



ly. Mortgage of leaseholds.— A mortgage of lease- 
holds is, in general, best eflbcted by a demise, 
because the mortgagee is not, as'he would under an 
assignment be, liable on the covenants in the lease 
(K^, div. " Conveyandng,** pp. 77, 78; 5 Jarmaa, 
by Sweet, 508; Piatt's Cov. 486, 488; as to an 
equitable mortgage, see ante, pp. 815, 870). 

v. Priorities of mortgagees. — ^There is no method 
by which a second mortgagee can preserve ' priority 
over a third mortgagee ; it is, however, pmdeill to 
give the first mortgagee notice of the second mort- 
gagee, and to get him, if possible, to have such 
second security indorsed on the principal titie-deed 
(Key, div. ** Conveyandng,** pp. 82, 88 ; Coote, pp. 
210,213). 

Yl. Wills ilct.— The act for amendmg the law of 
wills is the 7 Will. 4 and 1 Vic c 26, and it took 
efiisct frt>m the 1st January, 1880. Gifts to attesting 
witnesses are void, but the execution of the wills is 
not rendered invalid, neither is it by its being 
attested by a creditor or any executor, nor indeed 
is the charge or the appointment affected (1 Steph. 
Com. 570, 2nd edit ; Shel£ Will Act, 88 ; Key, div. 
''Conveyandng," p. 186). 

yiL Revocation of t(^— By the 7 WilL 4 and 
1 Vic e. 26, 8. 18, a will made by a man or woman 
is revolt by his or her marriage (except, a will 
made in exercise of a power of appointment, when 
the real or personal estate thereby appomted would 
not, in default of such appointment, pass to his or 
her heir, customary heir, executor or administrator, 
or the person cQtitied as lus or her next of kin, 
under the statute of distributions). By sect 20 a 
will may be revoked by another will or oodidl 
executed in due fi>rm, or by some writing declaring 
an intention to revoke the same, and executed in 
the manner in which a will is required to be exe- 
cuted, or by the burmng, tearing, or otherwise 
destroying the same by the testator, or by some 
person in his presence and by his direction, with 
the intention of revoking the same. 

ym. Copyholds— Assignment of right to swrrender 
— Fees. — ^The lord, on admitting the assignee of a 
surrenderee, is entitied to the same fine «s he would 
have received if the surrenderee had been admitted. 
A surrenderee cannot effectually surrender before 
admittance (1 Scriv. 146). An assignee of a mere 
covenant to surrender is entiUed to admission on 
the payment of a single fine and fees. 

IX. Separate estate. — ^The power which the law, 
departing finom its general principles, has allowed 
married women to exercise (when given or reserved 
to them in due form) over the uses of land, has been 
improved, in the modem system of equity (of which 
it is purely a creation) into a capacity of holding 
proper^ in total independence of their husbands. 
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The avowed objects of courts of equity in allowing 
the wife so to hold property was to correct and 
control the kgcU consequences of marriage. This is 
regularly effected by means of a trust for the lady^s 
separate use ; which, in respect of the property to 
which it extends, causes her to be considered, in a 
court of equity, in the same light as an unmarried 
woman, and Uierefore carries with it the right of 
aHenation^ and does not confine itself merely to 
secure the wife's personal ei^jojrment oi the pro- 
perty (3 Law Stud. Mag. 35—38 ; Princ. Eq. 276). 
But in order to render her personal enjoyment of 
this property more secure, it is not unusiud, in 
the creation of the trust, to impos^ an absolute 
restraint upon all alieqation or anticipation of the 
income, which being in effect but a partial restora- 
tion of her legal disability is allowed to prevail, if 
expressed with sufficient precision (1 Fonbl. Treatise 
of Equity, 103; et seq, ; re Graffee, 14 Jur. 277 ; S. 
C. 1 Macn. and Gord. 541 ; Acton v. AVhite, 1 
Siinon and Stuart, 429; Sugden's Powers, 119; 
Burton's Comp. pp. 512, 513, edit, by Cooper; 
2 Steph. Com. 307, 1st edit. ; Princ. Eq. 435—441 ; 
Hayes' Convey. 389—412, 4th edit. The wife may 
make her separate property liable iiT equity for her 
debts, Princ. Eq. 443 ; 6 Law Stud. Mag. 328, 329 ; 
Gaston y. Frankum, 13 Jur. 739). 

X. Dower y out of what; and haw defeated.-- A 
woman married since 1st January, 1834, is dowable 
out of all estates of inheritance, in possession of 
which her husband dies seised or entitled (not being 
joint tenant) either at law or in equity, or partiy at 
law and partly in ^uity. Her right may be defeated 
by the alienation of the husband itUer vivos, or by 
his will, or by a simple declaration in a deed, or his 
will. So a devise of real estate out of which she would 
have been dowable to the widow, will bar her dower 
in other lands. So her right may be defeated pro 
tanta by partial estates, charges, and specialty debts 
of her husband (3 & 4 Will 4, c. 105, s. 2—9 ; 
Key, Div. " Conveyancing," pp. 97—99). 

XI. Sale, expenses, by whom borne, — ^In the absence 
of stipulation, the vendor of an estate is bound, at 
his own expense, to furnish an abstract of titie, and 
to procure all necessary documents to authenticate 
it, and to get in (formerly assigned) outstanding 
estates, &c. ; but this is usually provided for by the 
contract. The purchaser pays the expense of all 
such conveyances as are necessary to take a clear 
and marketable title from the vendor himself or his 
trustee : the vendor bears the expensie of any other. 
The vendor, likewise, bears the expense attending 
his. execution of the conveyance (1 Barton's Free. 
Convey. Introd. 88, 3rd e/1.; Sugd. Vendors, 34, 
230, 5«4, 7th cd. ; 2 Atkinson's Convey. 90, 91, 1st 
cd.). 



Xn. TUU-dudi^ examimng in couHtry^ expense* — 
Where the titie-deeds are in the hands of a third 
person, at a distance fix>m the vendor (not being in 
London), the purchaser's solicitor is entltied to be 
repaid by the vendor the additional expenses of 
journeys rendered necessary thereby (Dart. 267| 
268, 3rd edit. ; Sharp y. Page, Sugd. Vend, 448). 

XUI. Sale of leaseholds^Conditions, — On a sale 
of leasehold estate, or benefitial lease, the conditions 
to be inserted with regard td the title of lessor and 
lessee should be, that the vendor shall not be bound 
to give any earlier tide than the original lease, and 
shall not be required to show or be answerable for 
his lessor's 4itie j and that the last receipt for rent 
shall be considered as a sufficient evidence of the 
observance and performance of the covenants, or of 
a ¥raiver thereof; and if it appear thi^t the vendor's 
.titie consists merely of an under-lease, such under- 
lease shall be the limit, beyond which the vendor 
shall not be bound to produce any evidence of prior 
dealings with the property. That no objection shall * 
be taken by reason of any variation in the covenants 
of the lease and under-lease, &c. If the premises 
are falsld under a renewed lease granted in considera-* 
tion of the surrender of ,a former lease, then it 
should be stated that the surrendered lease will 
not be produced, nor any deduction of title thereto 
be made (see generally Souter v. Drake, 5 Bam. 
and Adol. 992 ; Shepherd v. Keatiey, 1 Crompt. 
Meea. and Rose. 117 ; Haydon v. Bell, 1 Bcav. 837 ;. 
Purvis V. Rayer, 9 Price, 448; S. C. 2 Sugden's 
Vend, and Purch. 145, 16th edit; 1 Jarman^a 
Convey, by Sweet, 70 ; 9 Id, 12, et seq. See 3 Law 
Stud. Mag. N. S. 103, 105). 

XIV. Apportionment of rent.— The Apportionment 
Act, the 4 & 5 Will. 4, c. 22, does not provide for 
the case of a lease granted by a tenant in fee : to. 
come within that act, the lease must be one in which 
the interest of the person' entitied to the rent is 
terminated by his own death, or that of another 
(Browne v. Amyot, 8 Jur. 568 ; Shepherdson v. 
Tower, Id, 485 : 16 Jur. 223 ; 23 Law Tim. Rep. 
125 ; vol. 1, pp. 264, 265). 

XY. Marriage settlement, raising money for younger 
chUdren.^fhe usual fhode by which, in a settle uientj. 
money is made raisable for the benefit of younger 
children is, by limiting a term of years to trustees, 
upon trust, if there be more than one child, on the 
death of the survivor of father and mother, or in 
their, or one of their, lifetime, on their, or either of 
their, request, to raise the money, and pay the same 
to the children as the father and mother or survivor 
shall appoint, and, in default of appointment, in trust 
for the younger children equally. There arc added 
provisions in case of a younger child dying or be- 
coming an eldest son, aud that no cliild biiall^ be- 
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come entitled to more^than a certain snm, with a 
hotchpot clause. 

SQUTTT (anU^ p. 885). 

L Objects of jurwUctiom.— The pecnliar olijects of 
equity jurisdiction are accidents and mistakes, fraodf , 
specific performance of contracts, trusts, administrar 
tion of estates of deceased persons, relief against 
penalties and foffeitnres, .protection of infants, 
married women, and ^'persons of unsound mind* Iil 
some of these instances, indeed, courts of law have 
jurisdiction to some extent, but, in general, only com- 
plete remedy is obtainable in equity (1 Story, 56, et 
$eq. ; Smithes Man. 29, et teq. ; Fonbl. Eq. B. 1, ch. 
1 ; Key, div. ** Equity," pp. 8—8). 

IL Interpretation of statute ktw. — Hie rule of inter- 
pretation of the statute law is the same in equity as 
at law— viz., according to the true intent of the 
Legislature, as discorerable in the language of its 
enactments (1 Fonbl. Eq. B. 1, ch. 1, s. 3, note ; 8 
Black. Com. 431 ; 1 Story, 18, 14, 3nd edit). 

m,' Relief not obtainable at 2ai0.— Some of the 
kinds of relief not obtainable at common law are, the 
specific performance of contracts, the performance of 
technical trusts, administration and protection of 
charities, relief against penalties, and the establishing 
of wills. Formerly, also, ix^junctions and discovery 
could be had in equity only, but now they may be 
obtained in courts of law (vol. 1, pp. 160, 164 ; Com. 
I^w Prac. Act, 1854, ss. 50, 57, 79, 82). 
' ly. Steps in suit by bUL—A bill is drawn, settled, 
and signed by counsel, xtpogx instructions furnished 
to him by the phuntiflPs solicitor. The bill is then 
printed, except in urgent cases, such as an applica- 
tion for an ii\]unction, a writ of ne exeat regno^ or to 
make an infimt a ward of court, when a written copy 
may be filed in the first instance, with an under- 
taldng to file a printed copy within fourteen days 
(▼ol. 1, p. 239). The bill if filed with the Clerk of 
Records and Writs. It is indorsed with a notice to 
the defendant, requiring him to appear within eight 
days after the service of a copy, exclusive of the 
day of such .service. The bill is served by deliver- 
ing a copy personally to the defendant, or leaving it 
at his dwelling-house. No further notice is required 
(15 & 16 Vic. c. 86, ss, 1—6; vol. 2, p, 345). 

V. Next friend ofitifant^ ^.-^If an infant or feme 
covert file a bill, a next friend must be named, and 
he must sign a written authority to the solicitor 
for the purpose, which is to be filed with the bill 
(16 & 16 Vic. c. 86, 8. 1-^; vol. 2, pp, 346, 378). 

VL Interrogat&riesfor defendant. — ^Interrogatories 
for the defendant's examination may be filed by the 
plaintiff as soon as the defendant appears, or within 
eight days after the time limited for appearance ; the 
copy may be delivered to a defendant who has ap- 



peared within due time, within eight days alter the 
expiration of the limited time ; if the defendant baa 
. not appeared in due time, the delivery may be at 
any time befi>re his appearance, oit even eight days 
after he does appear (17 & 18 Ord. 7 Aug. 1852). 

Vn. iliijioer,/oniio/— A defendant is not obliged 
to confine his answer strictly to the interrogatoriea 
pat to him, but amy make any statements which he 
may consider material to his defence (15 k 16 Vie. 
e. 86, 8. 14). 

Vni. Examining plaintiff—Inspection of Docn- 
ments.—A defendant may file interrogatories for the 
examination of the plaintiff upon matters material 
to the suit, but where the defendant has been re- 
quired to answer only after he has put in a sufficient 
answer. A defendant cannot obtain inspection of 
documents in the plaintiff's possession to enable him 
to put in his answer, but the defendant may obtain 
such inspection after he has put in a sufficient answer 
to the plaintiff's biU (15 k 16 Vic c. 86, ss. 19, 80). 
A defendant may if he please still file a cross-bill 
instead of filing interrogatoriea for the.'plaintifrs 
examination {Id). 

IX. Demurrer. —Whenever jmy ground of defkneo 
is apparent upon the bill itself; either firom the 
matter contained in it, or from defect in its frame, 
or in the case made by it, the proper mode of defence 
is by demurrer. A demurrer has been so termed 
because the party demurring demaratur^ or ymSl go 
no fiirther, the other party not having ahown snA- 
dent matter against him; and it is in wobs^aoet ma 
allegation by adefendant, which, admitting the matters 
of fact stated ^y the bill to be troe, ahowi that as they 
are therem set forth, they are insufficient for the 
plaintiff to proeeed upon, or to oblige the defendant 
to answer, or that for some i^eason ^yparent on the 
fiice of the bill, or because of the omission <^ ionio 
matter which bught to be contained therein, or for 
Want of some drcumstaneea which ought to hn 
attendant thereon, the defendant ought not to be 
compelled to answer. It therefore demands judg- 
ment of the court whether the defendant shall be 
Compelled to answer the complainants bill, or that 
particular part of it to whirh the demurrer applie« 
(Redesd. Plead. 107 ; Coop. Eq. Plead. 110; 3 P. 
WiU. 80). 

X. Plea.— A plea differs from a demurrer in being 
a mode of defence founded on an objectian to a anil 
not apparent on the fece of the bill itself, but arising, 
as it is technically expresaed, *' deikors a« biUJ** . In 
this respect, a plea in^ equity reaemUes the spedal 
plea in bar at law. The defence proper fiir a plea 
is, such as reduces the cause, or some part of it, to 
a single point, and fh>m thence creates a bar to the 
suit, or to the part of it to which the bill appfiea 
(Prac. Eq. p. 174 ; Beames, pp* h 2 ; Bedead. 
Plead, 296). 
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XI. BepUeation — Motion for a doeree.—^A replioi- 
tioa ifl a fomial statement by the plaintiff that he 
joins issue with the defendant ; by this, the eause is' 
completely at issue, and the parties then proceed to 
get up their 'eridence. But instead of filing a repli - 
cation, the plaintiff may give the defendant a month's 
notice of a motion for a decree, upon first filing his 
affidavits. A list of such affidavits must be set forth 
at the foot of the notice of motion for a decree 
(15 k 16 Tie. c. 86, ss. 15, 16 ; Ord. of 7th Aug. 
1852, pi. 22, 26 ; vol. 1, p. 416 ; Key, div. " Equity," 
p. 117). 

Xn. Evidence,— The old method universally 
adopted of taking evidence in equity by interroga- 
tories is abolished, except that the court may order 
any particular witness or witnesses to be so examined. 
In the absence of such direction, the evidence is 
taken either by affidavits, or by oral examination 
liefore examiners (15 & 16 Vic. c. 86, ss. 28, 29). 
Since this act, the . orders of the 13th of January, 
1855, have directed that when issue is joined, the 
plaintiffs and defendants respectively shall be at 
liberty to verify their respective eases, eithv wholly 
or partially by affidavits, or wholly or partially by 
the oral examination of witnesses (see 1 LawChron. 
337, 338). If affidavits are made, they are sworn 
before a commissioner, or a Clerk of Records and 
Writs, and are filled with the latter ; if taken orally, 
an examiner, either of the court, or one appointed 
ad hoc J takes down th^ depositions of the witnesses 
(Key, div. " Equity,** p. 114). 

Xm. Brief-^Stepe in a iwtf.— The brief, on the 
hearing, is prepared by making a copy of the answer, 
replication, mid evidence, with observations. A 
printed copy of the bill is annexed. To bring a 
cause to a hearing, the plaintiff files his claim orUll, 
and to the latter obtams the defendant's answer, if 
considered desirable, and afterwards replies thereto, 
or, without so doing, gives a notice of motion for 
a decree (ante^ p, 284). The plaintiff then gets up 
his evidence, which is now ordinarily done by sffi- 
davit, and, indeed, where notice of motion is given, 
he must file his affidavits before serving the notice. 
On the hesring, a decree is made, which, if in the 
plaintiff's favour, 'is drawn up by him on the minutes 
being settled. If any accounts and inquiries are 
directed, they are prosecuted, as stated in the fol- 
lowing answer, and the cause is then heard on 
further directions on which the parties :found to be 
entitled are directed to be paid, after the costs have 
been taxed, ascertained, and paid. 

XIV. Accounts and inquiries, — When accounts 

. and iuouiries are directed, they are prosecuted in the 

chambers of the judge making the order. A summons 

is taken out and served to proceed on the decree, 

on the hearing of which the chief clerk of the judge 



gives directions who is to bring in the several ac- 
counts, and answer the several inquiries, and the time 
for so doing is fixed. The account being prepared, 
is verified by affidavit, and is then carried into 
chambers, and thereupon the chief clerk proceeds to 
take the account. . Xhe party carrying it in. must 
verify the items of the account. The same affidavit 
whidi verifies the account will answer the several 
inquiries directed by the decree (Ayckb. 424, 5th 
edit ; Gray's Pnct 288, et seq.^ 5th edit.). After- 
wards the chief clerk gives his certificate, and when 
this is filed, the cause is heard on the further direc- 
tions reserved by the original decree or order. 

XY . Enforcing decree. — ^A decree, such as referred 
to by the question, may be enforced either by writ 
of attachment, seijesnt-at-urms and sequestration, 
or by writ of assiatance. The party must, however, 
be first served with the decree (Oi^d. of 11th of 
April, 1842). When costs are ordered to be taxed 
and paid, they are ascertsined by one of the taxing 
masters of the court. By 1 & 2 Yic c. 110, and the 
orders of May, 1839, where the decree or order is 
for payment of money or costs, &c., the party to 
whom same is or are ordered to be paid, may, after 
the lapse of one month fh>m the time when such 
order for payment was duly passed and entered, 
sue out one Hfr more writ or writs of feri facias^ or. 
writ or writs of elegit (5 Bcavan's Rep. 1^28 ; Pxac 
£q. 816). When the decree is against a i^ecr or 
other person, having privilege of Parliament, instead 
of an attachment, a sequestration issues. If the 
defendant is a. corporation, a distringas issues, which 
is followed by a sequestration. 

BANKBUPrcT (onte^ p. 365 j. 

I. Adjudication^ kow obtained. — ^In order to obtain 
an abjudication, a creditor must present a ])ctition 
verified by affidavit to the court within the district 
of which the trader has resided or carried on business 
for the previous six months. The petitioning creditor 
must be prepared to prove his debt, the trading, 
and an act of bankniptcy (12 & 13 Vic. c. 106, ss. 90, 
100, 101; Key, Div. "Bankruptcy," pp. 45, 47; 
vol. 1 pp. 321—325, 365—359). 

II. 'Paying or giving security^ jc — A creditor may, 
in the case of his having obtained a judgment decree 
or order for the payment of money against a trader, 
give him notice to pay the money due tliercob, 
immediately, and on default at the expiration of 
seven days^the trader commits an act of bankruptcy 
(12 & 13 Vic. c. 100, ss. 72, 73). So ^\ ithout having 
obtained a judgment, &c., the creditor may give 
notice to the trader requiring immediate payment, 
verifying his debt by affidavit,. and then summon 
the trader, who if he does not attend the summons, 
nnd does nut pay, secure, or compound for such 
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demand, or if required enter into a bond with two 
sureties, or (2) if he attends refuses to admit the 
demand, and does not depose to a good defence, and 
if required enter into a bond, will commit an act of 
bankruptcy on the eighth day after the service of 
the summons. The same result arises if the debtor 
signs an admission of the debt, and does not within 
seven days pay, &c. (12 & 13 Vic. c. 106, ss. 78, 80, 
82; 17Jur. 262; vol 1, pp. 6, 7, 18,225—229, 
25i— 258). 

in. Act of hankrupicy^ Hme of, — ^No person is 
liable to. be made a bankrupt by reason of any act of 
bankruptcy committed more than twelve months 
prior to the filing of any petition for adjudication 
against him. This is so expressly provided in sect. 
88 of the Consolidation Act. 

rV. Conveyance for benefit of creditors. — ^By 12 & 
13 Vic. c. 106, 8. 68, if any triader shall execute any 
conveyance or assignment by deed of all his estate 
and effects to a trustee or trustees for the benefit of 
all the creditors of such trader, the execution of 
such deed shall not be deemed an act of bankruptcy, 
unless a petition for adjudication of bankruptcy 
be filed within three nicnths from the execution 
thereof, provided such deed shall be executed by 
every such trustee within fifteen days after the 
execution thereof by the trader, and the execution 
by the trader and by every such trustee be attested 
by an attorney or toUcUor^ and notice thereof be 
given within one month after the execution thereof 
by such trader, in case such trader reside in London 
or within forty miles thereof, in the London Gazette^ 
and also in two London daily newspapers, and in 
case such trader do€;8 liot reside within forty miles 
of London, then* in the London Gazette^ snd in one 
London daily newspaper and one provincial news- 
pi^r publi^ed near to such trader's residence ; 
and such notice shall contain the date and execution 
of such deed, and the name and place of abode 
respectively of every such trustee and attorney or 
solicitor (1 Law.Chron. 196, 268, 440). 

V. Petitioning creditor — BUI not due. — A person 
holding a bill of exchange accepted by a trader, 
may petition for abjudication against such trader 
before the bUl fidls due ; it being enacted by section 
91 tyf the Consolidation Act, that every person who 
has g^ven credit to any trader upon valuable con- 
sideration fcNT any sum payable at a certain time, 
i^ich time shall not have arrived when such trader 
committed an act of banhruptcy, may so petition or 
join in petitioning, whether he shall have had any 
security in writing for such sum or not (see 2 Chron. 
p. 30). 

VI. Fraudulent preferenee.—ln order to constitiite 
a fraudulent preference, it should be shown that the 
transaction was voluntary, made in contemplation of 



bankruptcy, and with a view to prefer the particular 
creditor. ^' The proper definition of *a fraudtdent 
preference is, a voluntary preference moving from 
the bankrupt in fiivour of a particular creditor, and 
in contemplation of bankruptcy*' (per Parke, J., in 
Morgan v. Brundrett, 2 Nev. and Man. 287 ; S. C. 
5 Bam. and Adol. 298; see Hobson v. Browne, 
1 Jur. N. S. 920). A fraudulent preference is an 
act of bankruptcy |)6r se. 

Vn. Reputed ownership. — As a general rule, all 
the property of the bankrupt in his possession, even 
though belongring to a third person, will pass to the 
assignees; but in order that the assignees may 
take property belonging to anothet, which is in 
the bankrupt's possession at the time of the bank- 
ruptcy, it must appear that the goods were in his 
possession as the reputed owner, or he must have 
taken upon himself the sole alteration or disposition 
of them as reputed owner, and an order of the court 
must first be obtained, but when obtained such order 
vests the property in the goods in the assignees or 
their vendee, as from the time of an act of bank- 
ruptcy, in the same way as the title of the assignees 
relates back with respect to the bankrupt's general 
estate (Heslop v. Baker, 8 Exch. Rep. 411; S. C. 
22 Law Joum. N. S. Exch. 333 ; see 2 Law Chron. 
p. 215). 

VIII. Certificate, effect o/.— A certificate of con- 
formity discharges the bankrupt fix>m all liability in 
respect of debts due by him when he became bank- 
rupt, and generally from all claims and demands 
whatever which are provable under the fiat (2 Steph. 
Com. 203, Ist edit. ; 12 & 13 Vic. c. 106, s. 200 ; 
Humphreys v. Knight, 6 Bing. 572). Some demands 
also, which are not provable under the fiat, are barred 
by the certificate. Thus the costs' of an action, ex 
contractu, where there is no verdict before the bank- 
ruptcy, are not provable under the fiat, but are 
barred by the certificate (exp. Hill, 11 Vesey, 646 ; 
exp. Poucher, 1 Glyn & Jameson, 386). 

IX. Certificate, not entitled to. — A bankrupt is not 
entitled to a certificate, or, if granted, it will be void 
if any of the matters stated in sect. 201 of the Con- 
solidation Act have occurred — ^that is, if the bankmpt 
has lost by gaming in one day £20, or within a year 
of his bankruptcy £200, or £200 by stock-jobbing ; 
or after an act of bankruptcy, has concealed or 
destroyed his books, &e. ; or made fraudulent 
entries therein ; or has concealed part of his pro- 
perty, or permitted a fictitious debt to be proved. 
(See 8 Law Stud. Mag; N. S. pp. 140, 141). 

X. Certificate, classes.—A bankrupt's certificate 
of conformity may be (1) one of sl first class, which 
is granted where the bankruptcy has arisen from 
unavoidable losses and misfortunes, or (2) one of a 
second class— t. €., where the bankruptcy has noi 



JuHE 1, 1867.] 



TU£ LAW CHBONICLE. 



wkoUjf ariflen from unavoidable loaaei and mis- 
fortoneSf or (3) the certificate may be of a third 
claaSf which is where the bankraptey hat not ariaen 
[la any part] from unavoidable loaaes or misfortonea 
(aee 12 & 13 Vie. c 106, a. 199, and Schedule Z). 

XI. Act 0/banicnipteif prior to petidoning ereditar's 
debt — ^A debt iucmrred after the act of bankruptcy 
will not support the petition for abjudication : there 
must be an act of bankrupt^ subsequent to the 
petitioning creditor's debt being incurred, though not 
to the debts becoming due (1 Mont and Ayrt. Bankr. 
19, 3nd edit ; 2 Mees. and W. 789 ; Key, dxv. 
"« Bankruptcy," pp. 36—38). 

XIL Act of bankntpten qfUr trading ceaeed. — ^A 
debt contracted after the debtor has ceasied to trade 
will not be a good petitioning creditor's debt : the 
act of bankruptcy must necessarily have been com- 
mitted during 'the trading, and, as we have seen, it 
IS necessary that there should be a petitioning 
creditor's debt incurred prior to the act of bank- 
ruptcy (1 Mont 26; Peake, K. P. C. 64; Key, 
div. " Bankruptcy," pp. 36, 38). 

XJIL PeUtioming ereditorU debt^ requimiee. — The 
debt of a petitioning creditor must be a legal debt ; 
equitable debts (though they may be proved for the 
purpose of a dividend) will not enable the claimant 
to be a petitioning creditor. 2. It must have been 
eontracted (though it need not be payable) before 
the act of bankruptcy. But the abjudication will 
not be invalid by reason of any act of bankruptcy 
prior to the debt of the petitioning creditor, pro- 
vided there be a sufficient act of bankruptcy subse- 
quent to such debt Moreover, the debt muM be of 
the requisite amibunt, and not have been contracted 
after the debtor ceased to be a trader (Dawe v. 
Holdsworth, Peake's N. P. C. 64). 

XIV. Bankruptcy of Zetaee.— The bankrupt re- 
mains liable for future rent and breaches of covenant 
of any lease granted to him, unless the assignees 
accept the lease, or, having refused, the bankrupt 
deliver same up to the lessor. This is by sec. 146 
of the Consolidation Act, which enacts that if the 
assignees of any bankrupt having or being entitled 
to any lease or jigreement for a lease, shall elect to 
take such lease or agreement for a lease, as the case 
may be, the bankrupt shall not be liable to pay any 
rent accruing after the issuing of the fiat or filing 
of the petition for abjudication of bankruptcy against 
iiim, or to be sued in respect of any subsequent non- 
observance or non-performance of the conditions, 
covenants, or agreements in any such lease or agree- 
ment. If the assignees shall decline to take such lease, 
or agreements for a lease, the bankrupt ^ball not be 
liable, if within fourteen days after he shall have had 
notice that the assignees have declined, he shall de- 
liver up such lease, or agreement for a lease, to the 



persoii then entitled to the rent, or having so agreed 
to lease, as the case may be (2 Chron. pp. 342, 
343). 

XV. PeHtianing creditor's debt before trading^-^A 
debt incurred before the trading commenced will 
support an abjudication on an act of bankruptcy 
occurring during the trading ; the subtistence of a de^ 
at the time of the act of bankruptcy is sufficient 
(1 Mont and Ayrt Bankr. ch. 2, s. 2 ; Butcher v. 
East, 1 Dougl. 296 ; Key, div. " Bankruptcy," p. 
38; 9Bing. 121). 

cnnciNAL LAW (ante^ p. 385). 

I. Law of natione-^Slavery, ^-The principle stated 
in this question is recognised and adopted to its ftill 
extent by the municipal law of England. The 
5 Geo. 4, c. 113 (see alsa, 7 Will. 4, and 1 Vic 
c. 91 ; 6 & 7 Vic. c. 98, s. 1), makes any British 
subject engaging in the slave trade guilty of piracy, 
felony, and robbery, and provides « punishment by 
transportation or imprisonment (4 Steph. Com. 275 
— 281 ; 4 Kerr's Bl. 68—70). 

n. 'TVeojim.— Treason, usually styled high trea- 
son, in a general sense, is an ofience against that 
allegiance which is due to the Queen fix>m every 
man who lives under her protection ; and it is so 
called by reason of the greatness of the personage 
against whom it is committed (Bacon's Abr. tit 
''Treason;" 4 Steph. Com. 210, 2nd edit). As 
the crime of petit treason no longer exists, it seema 
unnecessary to use the word " high " before treason 
in order to express the crime originally properly 
designated high treason. The first statute of 
treasons is the 25 Edw. 3, sUt 15, c 2. The act 
confirming it, and repealing all intervening statutes, 
is the 1 Mary, sUt 1, c. 1 (see Bacon's Abr. tit 
" Treason," C). 

m. Injury, frc., to Sovereign,^Bj the 5 & 6 ^^c 
c. 51, s. 2, if any person shall wilftilly discharge, or 
attempt to dischaige, or point, aim, or present, at or 
near to the person of the Queen, any fire-snus, 
whether the same shall or shall not contain any 
explosive or destructive material, or shall wilfiilly 
strike, or attempt to strike, at the person of the 
Queen, with any weapon or in any other manner 
whatsoever, or shall wilfully throw or attempt to 
throw any substance, matter, or thing at or upon the 
person of the Queen, with intent to ii\jure the per- 
son of the Queen, or to break the public peace, or shall, 
near to the person of the Queen, wilfully produce or 
have any gun or other fire-arms or dangerous matter, 
with intent to use the same to injure the person of 
the Queen, or to alarm her Mcyesty, ^very such 
person so offending shall be guilty of a high mis- 
demeanor, and be transported for seven years, or im- 
prisored for not more than three years, and whippe 
three times. 
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IV. Felony — Misdemeanor-^Connter/eiting coin, — 
Felony is a generic term, comprising thereunder 
petit treason (before its abolition, and, indeed, an- 
ciently even high treason, Co. Litt. 391 a ; 4 Black. 
Com. 94), homicide (including thereunder murder, 
manslaughter, death by chance, se defendendo, or for 
justifiable cause, Com. Dig. tit. ^* Justices," M. 1), 
burglary, robbery, arson, rape, and larceny (Co. 
Litt. 391 a). But felony has a more restricted 
meaning, and, as distinguished from a misdemeanor, 
may be stated as a crime which 'induces a forfeiture 
and a punishment (though not necessarily a capital 
one) of a high degree (sec hereon 4 Steph. Com. 
57 — 61, 1st edit.). A misdemeanor is a crime not 
amounting to a felony. The term ** misdemeanor " 
is, indeed, properly speaking, synonymous with that 
of ^^ crime," though in common usage it is used to 
denote such. crimes as do not amount to felonies 
(4 Steph. Com. 57, 131, 1st edit.^. Formerly, coun- 
terfeiting *^ the King's money" was treason, but the 
2 W. 4, c. 34, repealed the statutes making the 
offence treason, and the offence is now a felony 
(First book, 854). 

V. Retttming from Transportation, — ^By 5 Greo. 4, 
c. 84, and 4 & 5 W. 4, c. 67, an offender unlawfully 
returning from transportation is liable to be trans- 
ported for life, with a previous imprisonment of 
four years (First book, 364). 

VI. Threatening Letters,— -By 4 Geo. 4, c. 54, s 8, 
knowingly to send any letter or writing threatening 
to kill or murder any of his Majesty's sul^ects, or 
to burn or destroy tlicir houses, outhouses, bams, 
stacks of corn or groin, hay or straw, is felony, and 
punishable with transportation for life, or for not less 
than seven years. 

Yll.^ Homicide, kinds q/*, and punishment, — Homi- 
cide is the general term for any manner of killing a 
human being. It is either justifiable, excusable, or 
felonious. Excusable homicide is either by misad- 
venture, otherwise termed per in/ortuniumy as where 
a man docs a lawt\il act without a bad intent ; or it 
is se defcmlcndo, as where an individual kills another 
in defence of his own life, the same being in danger, 
and such party not being an aggressor. In excusable 
homicide, the very name was thought to import some 
fault, error, or omission ; so trival, however, that 
the law excnsed it from the guilt of felony, although, 
in strictness, it judged it deserving of some littie 
degree of punishment ; but now by 9^ Geo. 4, c. 31, 
s. 10, no punishment or forfeiture is to be incurred 
by any person who shall kill another by misfortune 
or in his own defence, or in any other manner with- 
out felony. So that practically there is now no dis- 
tinction between justifiable and excusable homicide 
(i Steph. Com. 133). Felonious homicide is termed 



murder, and is punishable with death (First Book, 
387). 

Viii. Comndtmeni or discharge of prisoner, — 
Where a person charged with an indictable offence 
is arrested, he is forthwith brought before a magis- 
trate, who may remand him firom time to time, not 
exceedug eight days at a time (11 & 12 Vic. c. 42, 
B. 21). After the evidence is gone through, the 
magistrate either discharges the accused, or commits 
him for trial ; in the latter case, bail is either taken 
or refused. The prosecutor and witnesses are then 
bound over to prosecute and appear, and the deposi- 
tions of the prosecutor and the witnesses having been 
taken, down by the magistrate's clerk and signed, arc 
then certified to the proper oflicer (11 & 12 Vie. c. 
42; FirstBook, 420—422). 

IX. Bail. — ^Bail is given in criminal cases to in- 
sure the appearance of a prisoner to stand his trial. 
It is not demandable of right in every kind of crime, 
and a justice of the peace cannot bail for treason, 
and is not obliged, and in general will not, bail in 
of murder, or other serious felonies (11 & 12 



Vic. c. 42; First Book, 422, 423; Key, div. 
" Crimmal Law," 86—87). 

X. Refusal of bail — Where magistrates refuse to 
take bail, the prisoner should apply to the Court of 
Queen's Bench, or to a judge at chambers,, for a 
rule or order calling on the prosecutor and the magis- 
trates to show cause why he should not be admitted 
to bail, and to bring up the depositions. It may be 
made a part of the rule or order that the prisoner 
shall be bailed in the country, and this without the 
production of an affidavit of his poverty (Reg. ▼. 
Gregory, 9 Dowl. 129). A habeas corpus might be 
sued out, and upon its return (with the depositions) 
the court or judge would admit to bail, if it were a 
proper case. 

XI. Warrant to atres/.— Before granting a warrant 
to arrest an offender, the magistrate should examine 
on oath the party requiring the warrant (called an 
information or complaint) as well to ascertain if there 
is an offence committed for which the party is liable 
to be arrested, as also to prove the cause and pro- 
bability of suspecting the party against whom the 
warrant is prayed (2 Hale's PI. C. 108 ; 4 Black. 
Cdm. 290; 11 & 12 Vic c. 42; First Book, 418). 
A general warrant to apprehend all persons sus- 
pected without warning them is void. 

XU. Arrest without warrant. — An offfpnder may 
be arrested without warrant, by a constable or police 
officer, or any private person present at the com- 
mittal of a felony. Such persons may also arrest one 
reasonably suspected of a felony, though not of a 
misdemeanor, except it be in the night time, under 
the act presently mentioned (see Bowditch v. Balkin, 
19 Law Joiurn. N. S. Exch. 337). Several statutes 



JoNB 1, 1857.] 



THE LAW GHBONICLE. 



806 



give » constable (tee 2 & 8 Vie. c. 47, ss. 68| 64, 65, 
as to metropolitan police) and, in some cases, the 
party ii^ured a power of arresting without warrant, 
tmd this where the offence is notof a highly criminal 
nature, as wilful trespassers, &e. (First Book.- 419 ; 
4 Steph. Com. 888, 889, 2nd edit). And by s. 11 
of the 14 & 15 Vic. c. 19, any person may i4>prekend 
persons committing indictable offences in the nighty 
and may convey or deliver them to a constable. 
The nigbt-time is the same as in burglary. And s. 
10 of the same act authorises any person to appre- 
hend persons committing offences against that act 

Xin. Counsel or attorney for prisoner. — ^In the 
cases of summary convictions the accused has a 
right to have a professional adviser, but in the cases 
of indictable offences it seems to be matter of favour 
for the accused to be defended by a solicitor or 
counsel, though magistrates never refuse to hear 
the professional adviser (see Key, *' Criminal Law,'* 
pp. 153, 154). 

XIV. Copies of depositions, — ^Any accused person 
may, after his final examination, obtain a copy of the 
examinations before the magbtrate (11 & 12 Vic. c. 
42, s. 27 ; First Book, 423 ; exp. Humphreys, 19 
Law Jonm. M. C. 189). 

XY. Indictment^ value of arUcle-^Amendment. — 
The value of the thing which is the subject or 
instrument of the offence need not in general be 
expressed; but it is necessary in stealing to the 
value of £5 in a dwelling-house (9 & 10 Vic. c. 62 ; 
14 k 15 Vic. c. 100, s. 24 ; Archb. New Crim. Law, 
857). 



NUMMARY OF DECISIONS. 



EQUmr AND CONVBYANCKfa. 

BUILDING SOCIETY.— Mortgage by borrow- 
ing members — Declaration of bonus — Withdrawing 
member redeming his mortgage. — A bonus was 
declared by the directors of a building society on 
its shares prior to the decision in Fleming v. Self, 
24 Law Tim. Rep. 179, which decided that borrow- 
ing members were entitled to participate. Tbe 
result of the large accession of persons who thereby 
were declared entitled to participate was, that the 
bonus actually declared was in &ct too large. One 
of the rules was, that a withdrawing member was to 
receive the dedared bonus : Held, that he was so 
entitled, notwithstanding this erroneous calculation, 
but subject to be charged with his proportion of 
charges during the utmost existence of the society. 
Archer y. Harrison^ 29 Law Tim. Rep. 71. 

CHARITIEa— i2s/^tu qualification for partici- 
pation — Restrictions imposed by the founder — Ueligious 
tenets of founder—Disinters not excluded.— In ad- 



ministering charities where ^e Intention of the 
testator is not expressed in an uncertain manner, 
the principle on which the court acts depends upon 
the - nature, of the principal charity. In ecclesiastical 
charities, tiie object of which is to promote religion, 
the religious opinions ot the founder are of para- 
mount importance, and the presumption is that he 
intended to support those tenets which he himself 
professed ; but in the absence of any expressed 
intention, the presumption is that the established 
religion of the countiy is intended, and the burden 
of proof lies on those who seek to show that the 
tenets of the founder were no^^ those of the estab- 
lished teligion. In educational charities the opinions 
of the founder are only of value, where directions 
have been given by the founder as to the religious 
instructions to be given for the purpose of elucidating 
any obscurity or ambiguity in such directions. In 
eleemosynary charities the religious tenets of the 
founder are wholly to be disregarded. The pre- 
sumption is that all are included, and the burden of 
proof lies on those who seeks to exclude any class 
or sect. Where almshouses were founded before 
the Reformation by the rector of H. for poor persons 
of H., and the founder directed that the alms-people 
should every day, and holy day, attend the chapel 
morning and afternoon, and say certain prayers of 
the specified form: Held, that there was nothing 
in the foundation which should exclude dissenters 
from the benefit of the charity who^chose to comply 
with the directions laid down by the founder, modi- 
fied as they are by the Reformation and the statutes 
which have since been passed. It is not the duty of 
the trtistees to inquire or see whether they do so 
sincerely and conscientiously. So a charity for the 
distribution of bread at church to those who attend 
is not confined to members of the Church of England, 
only the participants must Attend regularly at the 
church. It is unimportant that the persons ap- 
pointed to distribute such charities are the ministers 
and churchwardens. Attomey-Ckneral v. Calvert^ 
29 Law lim. Rep. 61. 

JUDGMENT.— JDocto—i^fifry under 4 4-5 WiU. 
and M. c. 20— The number roll essentiaL— The fol- 
lowing is a peculiar, but not unimportant decision 
upon the old law of docketting judgments, now 
happily abolished. By sec. 2 of the 4 & 5 Will, and 
M. c. 20, the proper oflicers of the courts were 
before the last day of Easter Term next ensuing, 
and so in every Easter Term after, to make, or 
cause to be made, and put into an alphabetical 
dogget by the defendants* names, a particular of all 
judgments for debt by confession, non sum informatus^ 
or nihil dicit, entered in the said respective courts 
of the term of St Hilary preceding, which was to 
contain the name and names of the plaintiff and 
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plaintiifs, the name and names of the defendant and 
defendants, his, her, or their place or places of abode, 
and title, trade or profession (if any such were in 
the record of the said judgment), and the debt, 
damages, and costs recovered thereby ; and in what 
county, city, or town, the respective actions were 
laid, and the number-roll of the entry thereof 
Then the third section of the act enacts: **That no 
judgment, not doggeted and entered in the books as 
aforesaid, shall affect any lands or tenements as 4o 
purchasers or mortgagees, or have any preference 
against heirs, executors, or administrators, in their 
administration of their ancestor's, testator's, or intes- 
tate's estates." A judgment was duly docketted 
under sections 2 & 3 of the above statute in the 
docket book of the Court of Queen's Bench, ex- 
cepting only that in such docket the number-roll 
of the entry of the action was omitted; in the 
entry of the issue in another page of the same 
docket-book, the number-roll was duly inserted. 
Subsequently the real estates of the judgment 
debtor were conveyed' to trustees upon trust to sell 
the same, and a question of priority of claim arose 
between them and the judgment creditors : Held 
(dubitante Knight Bruce, L. J.), that the provisions 
of the statute were imperative, and that they had 
not been sufficiently complied with ; therefore that 
the judgment was void as against subsequent pur- 
chasers and mortgagees. Brandling v. Phanmer^ 
29 Law Tun. Bep. 31. 

LUNACY. — Inquisition — Right to issue where 
lunacy disputed, — ^An inquisition is prim& facie evi- 
dence of lunacy ; but where the question of sanity is 
raised in a cause, the parties disputing the lunacy 
are ordinarily as of right entitled to an issue. 
ElUoU V. luce, 6 Week. Rep. 482. 

MARRIAGE, CONSENT TO lanU, p. xxxi.].— 
Will — Construction — Condition in restraint of mar" 
riage until legatee (a lady) should attain twenty-eight. 
— The following is an important decision as to what 
constitutes a dispensation by a testator with a condi- 
tion against the legatee's marriage before a certain 
age. A testator by bis will gave his daughter an 
annuity of £50 for life to her separate use ; and 
providing that she did not marry before twenty- 
eight, £1,000 also to her separate use. By a codicil 
he gave her £5,000 upcm the same terms. On appli- 
cation by a gentleman to testator for his sanction to 
a marriage with the lady when she was about 
eighteen years of age, the testator gave by letter an 
assent qualified only by a reference to his daughter's 
inclination. He also promised to give her *^ at the 
time of her marriage £5,000 stock." The testator, 
on hearing from his daughter that she consented to 
the proposal, replied by stating that he was to ill to 
attend to business, and he died on the following day. 



A bill for administration having been filed, the lady 
became a ward of the court, and was married while 
still an in&nt with its approbation : Held, reversing 
the judgment of Bomilly, M. R., that the eondition 
imposed by the testator was legal and subsiflting, 
and the daughter took neither the £5,000 nor the 
£1,000 given by will and oodidl, but only the annuity 
of £50 for her life. Yonge y. Arse, 29 Law Urn. 
Rep. 34. 

MERGER [voL 2, pp. 286, 254].— £e«9r piir- 
ehasing term and taking assignment to trustee. — ^Where 
a lessor purchases the term, and causes it to be 
assigned to a trustee for his own benefit, the pre- 
sumption of merger is rebutted. Ounter v. Gunter, 
5 Week. Rep. 485. 

MORTGAGE.— Purchase 0/ ihe mortgaged pro- 
perty by the mortgagor — Priority of charges — Power of 
sale — Purchaser of^nd mortgage — Omission of recital 
— Practice of conveyancers.— The ptindple that a 
mortgagor cannot set up against his own incum- 
brance any other ineumbranoe created by himself, 
is one which has never been controverted. In 
Toulmin y. Steere (3 Mer. 210), and in one or two 
other cases that have followed it, that principle was 
carried to an extent which, though it has been ques- 
tioned, may now be considered as settled. Tlic 
principle has been carried to an extent that might 
admit of an argument against it, whether a pxior 
incumbrancer of a mortgagor putting himself ini the 
place of the mortgagor, could set up his own prior 
incumbrance against a subsequent incumbrancer. 
Some cases have held, as Toulmin y. Steere (supra)^ 
that he could not, and that has been subsequently 
followed. These observations will prepare the 
reader for the following decision: — A. was first 
mortgagee with a power of sale. B. was second mort- 
gagee, his mortgage deed referring to A«*s mortgage, 
but not reciting the power of sale. A. sold the 
mortgaged estate under his power to a person who 
transferred his contract before completion to the 
mortgagor, who thereupon became the purchaser, 
and the conveyance was executed to him directly, 
the purchase-money being an amount less than was 
due on the first mortgage. Upon bill filed for fore- 
closure by the second mortgagee : Held (affirming 
decree of Wood, V. C), that the plamtiff waa 
entitled to foreclosure. Semble, he would have been 
so entitled if the contract with the original pur- 
chaser had been completed though, as in this case, 
the purchaser had afterwards purchased. Otter y. 
Lard Fatu;, 29 Law Tim. Rep. 59. 

PATENT. — Previous publication—Prior pataU — 
Description — Equity protecting patentfie, — ^It ia a 
general rule, that where a person has been long in 
the enjoyment of a right, undisputed and undis- 
turbed, he is entitled to the protection of a court of 
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equity in such enjoyment agauut an invader until 
such invader shall establish his rights at law; 
«.e., the patentee is held to have a right to have 
his enjoyment protected, any disturbance of which 
it would be so difficult to compensate. No doubt, 
on the other hand, it is true, it would be nearly as 
difficult to compensate the defendant if he be 
unjustly restrained, but the courts lean to the 
protection of a right exercised under an instrument. 
Hie observations of Lord Eldon in the printing 
case, by the Oxford and Cambridge University, have 
great weight in such circumstances (The Oxford 
and Cambridge Universities v. Richardson, 6 Yes. 
708, 807). Where a man, having coiyectured a 
new method of effecting a desired object, takes out 
a patent fi»r it, but never puts it in practical opera- 
tion, that will not invalidate letters patent taken out 
lor the same process by a subsequent inventor, who 
ahall of himself discover the same method. B. 
obtained, in 1849, letters patent for a mode of com- 
bining lead and tin for making capsule plates by 
placing plates of each, of unequal thickness, in 
contact, and subjecting them to great pressure, by 
repeated rolling or otherwise, so as to effect great 
cohesion and security. In 1856, W., having, as he 
alleged, two processes by which he made capsules 
abroad, the first being the same as the plaintiff's, 
and the second being commenced by dipping heated 
lead into melted tin, and then rolling out the plated 
block— which last W. affirmed to be the cheapest 
way — ^introduced some of such capsules into England 
with a view to eilect sales thereof. The phuntiff B. 
immediately commenced proceedings in chancery 
against the agent in England of W. W. not assisting 
in the defence, a decree and ii\junction was taken by 
consent against the agent, who submitted when he 
found the whole defence throwli on him. In 1857, 
B. discovered that W. was again transmitting to 
this country capsules for sale. W. swore that they 
were all made according to his dipping process, but 
he did not state how he made sure of that fact, 
although it was sworn on the other side that no 
man could distinguish betweeti the capsules made 
by the two processes. W. also alleged that he had, 
since October, 1856, discovered that in 1804 a 
patent had been takeu out for effecting cohesion by 
pressure ; but it did not appear that that patent had 
ever been worked, or was capable of b^g worked, 
"for it directed equal thicknesses of lead and tin to be 
rolled together, which the plaintiff alleged would 
not do, but they must be unequal : Held, first, that 
the previous publication in 1804, as it did not appear 
to have been ever worked, and did not appear to be 
proper for wbrking, did not invalidate the plaintiff's 
patent, although it pointed out the mode of effecting 
cohesion Iby pressure. Secondly, that even if there 



were great doubt as to the validity of the plaintiff's 
patent, yet the long undisturbed enjoyment for 
eight years, and the conduct of W. in not trying the 
question when the plaintiff raised it in 1856, entitled 
the plaintiffs, to an injunction until the validity of the 
patent could be tried at law. Thirdly, temble^ that 
W.'s second process was an infiringement of the 
plaintiff's patent ; but that under the circumstances 
of the case the injunction would be granted, although 
the question of the infringement required also to be 
sent to a jury. Belts y. Menzie^ 3 Jur. N. S. p. 359. 

SOLICITOR.— 5;?«c|/fc performance— Solicitor's 
misrqnresentation to person not client, — ^A solicitor 
contracts to purchase from A. B., not at that time 
his dient, and being ignorant of his legal position, 
an estate at low price, informing A. B. that the 
nature and title of the property were such as that 
no one but a professional man would purchase it — 
such representation not being justified by the state 
of the property, and no solicitor having been employed 
on behalf of A. B. in the transaction. Specific 
performance of the covenant refused to the solicitor. 
Davis V. Abraham^ 5 Week. Bep. 465. 

WILLS,— 'Construction — Grammatical sense. — ^In 
construing wills, statutes, and all written instruments, 
the grammatical and ordinary sense of the words is 
to be adhered to, unless that would lead to some 
absurdity or some repugnance or inconsistency with 
the rest of the instrument, in which case the gram- 
matical and ordinary sense of the words may be 
modified, so as to avoid that absurdity or incon- 
sistency, but no further. Grey v. Pearson^ 29 Law 
Tim. Rep. 67. 

EQumr PBAcncE. 

ASSIGNEES OF BANKRUPT.— StitJi^-BaiOr- 
rupt Law Consolidatian Act—U fr 13 Vic. c. 106, s. 
153 — Leave to assignees to sue not obtained, — Sec 153 
of the Bankruptcy Consolidation Act enacts, that 
" the assignees, with the leave of the court first 
obtained^ upon application to such court, bat not 
otherwise, may commence to prosecute or defend 
any action,** &c. (see vol 2, pp. 861—865). By the 
153rd section of the Bankruptcy Consolidation Act 
(12 k 18 Yic c. 106), it was intended to make the 
obtaining of the leave to sue a matter only between 
the assignees and the Court of Bankruptcy, and not 
at all between the assignees and the defendant in a 
suit in a court of common law in which the assignees 
are plamtiflRi. Therefore, in such suit, the court 
will not stay proceedings on the ground that the 
assignees (the plaintififs), have not obtained the 
leave of the Court of Bankruptcy to sue. Lee v. 
Sangster, 5 Week. Rep. 487. 

COSTS.— 7Vitf«ee»' costs of dismisHd Wfl.— Where 
a bill is dismissed with costs, as against trustees. 
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ibe eourt hsTing do estate under its opntrol, and 
paymenl of an alleged eUdm is aske4oat of the reaidne 
of the testator's estate, there is not such a specialty 
as to induce the conrt to gire the trustees of such 
estate their costs, as between solicitor, and client 
Saunders y. Saunders^ 6 Week, Rep. 479. 

COSTS. — Smi 5y incumbraneer — General adaumi' 
tradan — Judgment ereditar mdng — Mortgage^ aecer- 
foonii^ jirtortfist.--^ The following are the general 
rules respecting the payment of the costs of a party 
suing as an incumbrancer :— In general, the costs of 
a mortgagee are to be added to his security, in what- 
erer order of priority it may stand ; or ^ he stand 
alpof^ and is brought before the court compnlsorilj, 
this is always the case. If a mortgagee institute a 
suit, if such a suit is for the administration of the 
estate of the deceased mortgagor, then it is con- 
sidered that he sues as a creditor generally, Ibr the 
benefit of himself and all other parties, and not as 
mortgagee, and the costs of the plaintiff are payable 
first out of the ftmd. Upon this principle, ^e case" 
of Armstrong y. l^yer (14 Bear. ^36) was decided. . 
But if a subsequent mortgagee seeks to redeem prior 
incumbrances, and to fiireclose the equity of re- 
demption, and institutes a suit for that purpose, then 
he must add his costs to his debt, snd he cannot 
daim priority in respect of them over prior charges. 
It may be, howeyer, in some cases, that the subse- 
quent incumbrancer may institute proceedings to 
realise securities, and so distribute fimds, which 
otherwise could not haye been ayailable in the hands 
of the first mortgagee, for the benefit of subsequent 
incumbrancers. If this be done by a subsequent 
incumbrancer, and the others take the benefit of the 
proceeding, then, as all are benefitted, the cost must 
be paid : first, as if in many of such cases from the 
deficiency of the securities, it would be impossible 
for the subsequent incumbrancer to benefit at all. 
This was the case in'Ford y. Chesterfield (21 Beay. 
426). Accordingly it has been decided, that where 
a suit is instituted by a judgment creditor to ascer- 
tain priorities, and to distribute the proceeds of the 
sale of a mortgaged estate in the hands of the first 
mortgagee, amongst the several incumbrancers, and 
the estate is insufficient: Held, that the plaintiff is 
en^tled to be paid his costs first out of the fund, 
inasmuch as the suit is for the benefit of all parties. 
Wright y. Kirhg, 29 Law Tim^ Rep. p. 46. 

EVIDENCE.— TF»taess-H»w<t of exparU order to 
attend examiner, — ^Aia order was obtained ezparte for 
the attendance of a witness to give his evidence at 
his own expense, and the order also contained a 
direction for him to pay the costs of obtaining it : 
Held, that such direction was wrong. Nol^ v. 
Gibbon, 26 I^w Joum. p. 208, C. 

EYIDE^CE^^PubUcation-^ Filing qffidavite too 



kUe. — ^The court, on applicatbn, will allow affidavits 
filed by inadvntenoe, after publication passed, to be 
used on the hearing, the party paying the eosts 
occasioned thereby. Dongfae y. Arehbuti^ 29 Law 
Tim. Bep. p. 86. 

HUSBAND AND lyiFE.— Aiuf in eonrt^ 
Married woman (a Iwiatie) entitled -^ Payment to 
hudnind — Seeuriig to repag,—A fbnd standing in 
court to the account of a married woman, who was 
of unsound mind, though not so found by inquisition, 
ordered to be paid to her husband, he giving secu- 
rity, to be approved. by the court, to repay the 
amount as the court should direct or the dividends 
to be paid to him until fiirther order, j^ysit y. Zee, 
29 Law Tim. Bep. 87. 

MORTGAGE [ante, pp. 252, 258].— Cofft of wU 
to compel payment fty Jirst mortgagee to eeeond mort" 
gagee of halanee aeendng from tale. — ^As a general 
rule, where a mortgagee has been overpaid, but still 
claims more, he is made to pay the costs of the suit ; 
but if the plaintiff raises another material point, 
ndiich is decided in the mortgagee's fkvonr, the costs 
will be split, and the court may adyust them by 
dmply refusing to give costs to either party. Aship 
was sold by the first mortgagee, with the co ncur re n ce 
of the second mortgagee. The second mortgagee 
demanded an account, which the first al#ays pro- 
fessed his. readiness to give, but alleged that the 
proceeds were insufficient to cover his own charge. 
After some montii** delay, the second mortgagee 
filed a biU, seeking to charge &e first with certain 
stores which he alleged had been improperly given 
up to the mortgagor, and for account The plaintiff 
failed as to the storey, but the certificate found a 
small baishce due to him firom the defendant, and a 
motion of the defendant to vary the certificate was 
refused. Defendant was ordered to pay the costs of 
the motion, but no costs of the suit given on either 
side. Tanner v. Heard, 5 Week. Rep. 420. 

MOTION TO DISMISS.'-CoeU, where time given 
— Adding a partg plaintiff, — ^Upon a motion to dis- 
miss, for want of prosecution, unless a party were 
made plaintiff, the regular time for moving to dismisM 
having elapsed, it was arranged that a fortnight 
should be allowed for adding the party to the record, 
and in defitult, that the bill should be dismissed : 
Held, that the pkdntifis having obtained this indul- 
gence, must pay the costs of the motion to dismiss. 
The Aihenceum Auurance Company y. Bartlett, 3 
Week. Bep. 477. 

PRODUCTION OF DOCUMENTS [vol 2, 
p. 878].— Par(y— 16 j- 10 Vio, c, 86, s, 18.— &cre- 
tary of company not party to $uit, — Production of 
documents upon oath cannot be obtained finom the 
secretary of a company who had not been made a 
party to a suit against the company. The Attorney^ 
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Qenend y. TU Ea$i Dertkam Cam Exehamge Com- 
pany^ 6 Week. Rep. 486. 

RBHBARINa.— Petilioii oj-^DeereB'-BM trAen 
neeeiaary^Ckmfrmalioiii'-^AcqHiuGenee — l9t and 6A 
Orden^ 7A Au^mt^ 1862.— A petition of rehewng 
cannot be presented now, except within five yesn *, 
but if the circnmitances of the case are such as to 
lead the eonrt to think that it would be *' just and 
expedient'' to permit it, then the court is at liberty 
to dispense with that rule. The effect of a petition 
of rehearing is, that the decree or order complained 
of is to be upheld, reversed, or altered, according to 
the circumstances, as they stood at the time when 
the decree or order was pronounced. Circumstances 
which have subsequently occurred cannot be taken 
into account. Where, therefore, those circumstances, 
raise important questions, the court cannot give 
leave to present a petition of rehearing, until it has 
had the opportunity of seeing what weight is due to 
those circumstances. In 1813 a decree was made, , 
under which the master, by his report in 1815, 
approved of a settlement directed to be executed 
by the trustees of the will of S„ in fkyour of the 
testator's two^ daughters and their issue. The settle- 
ment so approved was erroneous in certain particulars 
and especially in including the ultimate reversion 
in the estates Erected to be settled which was not 
disposed of by the will, and had descended upon the 
testator's two daughters hi fee, as his co-heiresses. 
The report was confirmed, npd other orders subse- 
quently made, and other property was afterwards 
purchased and conveyed to the uses of the settlement. 
Tlie prior limitations having fidled, the parties 
claiming the reversion agamst the settlement filed 
petitions for leave to rehear the erroneous orders. 
The respondents, claiming under the settlftment, 
relied upon the hqpse of time and subsequent 
conduct of the parties, as showing confirmation or 
acquiescence : Held, that the petition ought to stand 
over' until the petitioners had, by independent 
proceedings, established that they would be entitled 
to relief, if no orders were standmg in the way, 
and liberty was given to file a bill within a limited 
time. Horn v. Barton, 26 Law Joum. 225, C. 

SERVICE OP PROCEEDINGS.— On ««r»aii<— 
Refusal to take copy.— Leaving a copy of the order 
with the servant at the dwelling-house of the person 
sought to be served is a sufficient delivery to render 
the party liable to an attachment for disobedience 
of the order thus served. The service is not 
invalidated by the person sought to be served, 
dropping or refusing to take in his hands the copy 
delivered. Pycrqfi v. WUUam, 5 Week. Rep. 
464. 



OOMMON LAW. 

CORPORATION. — Negligence — Trueteee of 
Docke—LiabiUiy . of corporate body for nonfeaeance 
when poeeeseed offimde applicable to the performance 
of the Act, the omietion to do wkick is complained of 
— ^It is established by the old authorities that when 
persons have power to perform an act in which they 
have no personal interest, and where they have a 
discretion, the exercise of which cannot be ques- 
tioned, no actbn will lie against them for its non-per- 
formance. This rule was acted on in the following 
case :-r-The trustees of the Liverpool Docks, a cor- 
porate body, are, under certain acts of Parliament, 
empowered to raise, and were possessed of, fhnds ap- 
plicable to maintaining, cleansing, and preserving 
the docks, but the carrying into ex^ution the powers 
and authorities given by the acts, and the manage- 
ment and conduct of the estate .and interest of the 
trustees, are vested in a committee of persons called 
the Committee for the AfiUrs of the Estates of the 
Trustees of the Liverpool Docks : Held, thitt the 
trustees were not liable in. an action to recover 
daipages sustained by « vessel entering the docks in 
consequence of its striking against add becoming 
embedded in mud, alleged to be remaining there 
through the negligence of the trustees, and the 
docka being in an unfit state to be navigated and 
used by vessels in consequence of the want of neces- 
sary and reasonable cleansing, the case being go- 
verned by that of Metcalfe v. Hetherington (11. 
Exch. Rep. 267 ; S. C. 24 L. J. Ex. 814). Gibbs 
V. The Trustees of (he Liverpool Docks, 26 Law Joum. 
109 Ex. 

\ FEME COVERT.— Conveyance by a married 
woman, under stai. 8^4 WiU. 4, c. 74, s. 91.— The 
91st section of the 3 & 4 Will. 4. c. 74 (Fines and 
Recoveries Abolition'Act) enables the court to dis- 
* pense with the concurrence of the husband in a con- 
veyance by his ^e of her property where he is ^^ a 
lunatic, idiot, or of unsound mmd,** or '* shall finom any 
odter cause be incapable of ooecuting a deed.** . The 
court made an order, under the above statute, to en- 
able amarried woman to convey without the concur- 
rence of her husband when the husband was a minor, 
and, therefore, incapable of executing a valid deed. 
In re Haigh, 8 Jur. N. S., p. 871. 

FIRE INSURANCE, — [vol. 2, pp. 144, 375] 
Terms of policy — Canstructioin. — To what property 
policy on " stock in trade ** extends, — A policy against 
fire was efiected by a comdealer and seedsman upon 
his ^* stock in trade, consisting of com, seed, hay, 
straw, fixtures, and utensils in business ": Held, that 
upon the terms of that policy he could not recover 
for a loss of firopf hops or matting, although the 
jury found that hops and matting usually fonned 
part of the stock in trade of a comdealer and seeds- 
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man in the place where the pluntiff carried on busi- 
ness. Jod y. Harvey, 29 Law Tim^ Rep, 75. 

LIBEL. — Privileged communication, — A communi- 
cation is priTileged if made by a party bond fide in 
compliance with |a request made by a separate party 
who has an interest in the matter, or if in discharge 
of legal or moni duty. Owent y. BokerU^ 29 Law 
Tim. Rep. 39. V 

MASTER AND>SERVANT [vol. 2, pp. 21, 191 ; 
▼ol. 1, p. 452]. — Responsibility of master for injury 
sustained in course of employment-^ j- 9 Vic. c, 93. — 
D. had been employed for three months in the service 
of a sugar refiner to fill sugar moulds ; when filled, 
the moulds were fiutened by means of a clip clasping 
the lip or rim of the mould to a rope, and were then 
raised by machinery to an upper part of the build- 
ing. The ordinary and safer mode was by placing 
the moulds in a rope net. The clip which had been 
fastened by D. became . misplaced by reason of a 
jerk in the machinery by which it was raised, and a 
loaded mould fell fit)m a considerable height, and 
inflicted injuries on D. which resulted in his death. 
An action was brought against D.*8 employer under 
Lord CampbelPs Act (8 & 9 Vic. c. 93) : Held, that 
the action could not be maintained. Dyman y. 
Leech, 5 Week. Rep. 490. 

PARLIAMENTARY ELECTIONS.— iJorot/^yA 
vote — SerJeant-at-Mace — Municipal corporation — i2c- 
form Act 6 i' e Will. 4, c. 76, s. 7 6'- Constable-- 
19 fi- 20 Vic. c. 69, s. 9.— Under a charter granted 
by William the Third, the mayor, aldermen, and 
common council of a borough, appointed annually 
four seijeants-at-mace, whose duties were to execute 
warrants, apprehend prisoners, assist in keeping the 
peace, attend the mayor's court (abolished by 9 & 10 
Vic. c. 95), and the mayor on state occasions. On 
the passing of the Municipal Reform Act (5 & 6 
Will. 4, c. 76), the corporation reduced the number 
of seijeants-at mace to three, and continued to ap- 
point them in the same manner as theretofore. 
Theydischargfed the same duties as before, and were 
paid by the treasurer of the corporation appointed , 
since the ' Municipal Reform Act. A police force 
was also appointed by the watch committee, pur- 
suant to sec. 76 of that act : Held, that the serjeants- 
at-maoe were appointed by the corporation under 
the charter, and not under the Municipal Reform 
Act, and were, therefore, not disqualified as *' con- 
stables " from yoting in the election of a borough 
member by the 0th section of the 19 & 20 Tic. c. 69. 
De Boenville v. Arnold, 26 Law Journ. 65, Q. B. 

PARLIAMENTARY ELECTIONS.— Borough 
vote — Notice of objection — 6 Vic. c. 18, s. 17. — It is 
hot necessary that a notice of objection to a borough 
vote should, on the face of it, show the voter's place 
of abode. Barclay y. Parrott, 26 Law Journ. 77, 
C. P. 



PERSONAL INJURY.— Trespasser — ;Setttii^ 
explosive instruments to surprise trespassers. — "thft 
7 & 8 Geo. 4, c. 18, s. 1, enacts, that if any peraon 
shall set any spring-gun, man-trap, or other engine 
calculated to destroy human life, or inflict grieyoua 
bodily harm, with intent that the same, or 
whereby the same might destroy or inflict grieyous 
bodily harm upon a trespasser or other peMons 
coming in contact therewith, he shall be guilty 
of misdemeanor. Until the aboye act, the 
right of on owner to protect his property against 
trespassers was almost unlimited at common law; 
That statute, indeed, prohibits persons firom uring 
instruments dangerous to life and limb, but 
beyond such, there is no prohibition. A peraon, 
while searching in another^s garden, without leaye, 
for a missing fowl, was injured by coming in con- 
tact with some ezplosiye material set to detect 
trespassers, which made a loud report, and slightly 
injured his eyes, in consequence of being yery near 
at the time of the explosion : Held, that the person 
who set the explosive material was not liable for ibg 
iiyury sustained, either at common law, or by the 
7 & 8 Geo. 4, c. 18. Wootton y. DawJdns, 29 Law 
Tim. Rep. 64. 

PRIZE. — Sale by enemy imminente beUo — Lien. — 
An absolute bond fide sale or transfer by an enemy 
to a subject of a neutral state, without Iraud or 
collusion, made in contemplation of war, is not 
illegal, though a part only of the purchase money is 
paid at the time, and the remainder ia payable out 
of the ship's freight. The Ariel, 6 Week. Rep. 427. 
PUBLIC CO^/iPANY.— Joint-stock company-^ 
Execution against former shareholders — Hatutes 7 j* & 
Vic. c. 110, s. 66, and 11 j- 12 Vic. c. 46.— Under 
section 66 of the 7 & 8 Vic. c. 110, an order may be 
made to issue execi^on against a former shareholder 
of a joint-stock company, although no attempt has 
been made to obtain satisfaction from the existing 
shareholders, the statute placing former and present 
shareholders on the same footing in that respect. 
It is no objection to issuing such execution that aa 
order had been made for winding up the company 
under the prorisions of the Joint-Stock Companies' 
Winding-up Act, 11 & 12 Vic. c. 45, no official 
manager haying been appointed. It is consistent 
with due diligence haying been used to obtain satis- 
faction- of the debt from the company, that that 
plaintifl^ had taken no steps to dispose of the com- 
pany's interest in certaui premises occupied as 
offices, and held by them undei* an agreement for a 
lease. Hill y. The London and County Assurance 
Company, 26 Law Journ. p. 89, Ex. 

PUBLIC CO^VA^Y.-- Railway— Damage to 
goods carried — Liability beyond their oivn line — Sjtecial 
contract. — The plaintiff wishing to send goods from 
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Bath to Torquay delivered them tt the Bath station 
of the Great Western Bailwaj, and signed a receipt 
note, directing the Great Western Railway Company 
to leeeiTe them on the conditions on the other side 
of the receipt note, to be sent to Torquay station, 
and to be there deliyered to himself or his agents. 
One of the conditions was, that the Great Western 
Railway Company would not be answerable fbr loss 
by fire. The tenth condition stated, that all goods 
addressed to consignees beyond the limits of the 
-company's local regulations for delivery of goods 
from the different stations on the railway, &e., will 
be forwarded to their destination by public carriers 
or otherwise as opportunity may offer, &c. The 
charges of such carrier will be added to those of 
the company ; and the delivery of goods by the 
company will be considered as complete, and the 
responsibility of the company will be considered to 
have ceased when such carrier shall have received 
the goods for fbrther conveyance. Any money 
recmed by the company as payment for the confey- 
ance of goods beyond their limits will be received 
by the company for the convenience of the consignors 
fm the purpose of being paid to such carrier, and 
will not be received as a charge made by the com- 
pany upon the goods in the capacity of carriers 
beyond the extent of their own railway; and the 
company will not be responsible for any loss that 
may happen to goods so sent by them, if such loss 
occur beyond their own limits. The goods in ques- 
tion were taken by the Great Western Railway 
Company to Bristol, the end of their line, and there 
sent on by them towards Torquay by the defendants' 
line, but. on what terms did not appear. While on 
the defendants* railway the goods were accidentally 
destroyed by fire : Held, that by the terms of the 
receipt note and conditions, the Great Western 
Railway Company were responsible as carriers on 
their own line only, with a special exemption against 
Ipss by fire; that this exemption was limited to 
their own line; that as to the remainder of the 
distance--viz., between Bristol and Torquay— the 
Great Western Railway Company were merely 
agents of the plaintiff for the purpose of forwarding 
the goods; that as the defendants received the 
goods to carry forward, and had not proved any 
special contract, it was to be taken that they had 
received them as common carriers, and copsequently 
were liable for the loss by fire. Collins v. The 
Bri$tol and Exeter Railway Company, 26 Law Joum. 
108, Ex. 

PUBLIC COMP AKT. ^Provisional eommtteemen 
— LiahiH^ for expenses incurred by agent withoiU 
actual contract 6r adoption. — It was formerlysunposed, 
indeed we may say in many cases actually aedded, 
that it was quite enough for persons to be members 



of a provisional committee to become liable for 
everything that was done in the course of carrying 
the business of that provisional committee into 
^ execution. It was supposed that a provisional com- 
mittee constituted a partnership in which each 
individual member of that committee gave a msn- 
date to the other members of that committee to act 
in all affurs concerning that committee, and that 
they were liable as copartners. And it b psrfectly 
clear that this continued to be acted upon in some 
df the courts of Westminster, and thereby no doubt 
great loss was inflicted upon a great number of 
individuals, but the contrary is now fiilly established 
by several cases, and the following decision was 
founded on these latter cases. A. sued C. and 
others, being part of the provisional committee of 
an abortive railway scheme, for his expenses incurred 
on behalf of the committee. The Mdence showed 
merely that the defendants had allowed their names 
to be published as committee men without objecting ; 
but there was no proof of actual employment or 
of adoption by the defendants of the contract: 
Held, that the defendants were not liable. Mace- 
wan V. Campbell, 29 Law Hm. Rep. 80. 

PUBLIC COMPANY.— Jbta^-slocl; banking com- 
pany— 1 jr 8 Vic, c. 118 — Bight to sue shareholders. — 
A shareholder in a joint-stock banking company 
established and incorporated under the 7 & 8 Vic. 
c. 118, is not liable to be sued personally far the 
dealings, &c., of the company although he is indi- 
vidually liable to execution on a judgment obtained 
against the company in the manner provided in sect. 
10. Fell V. Burchett, 29 Law Tim. Rep. 77. 

RAILWAY AND CANAL TRAFFIC ACT 
\antey pp. 828, 804]. — Omnibus refused admittance to 
railway station, — The London and South- Western 
Railway Company having made an arragement with 
an omnibus proprietor to meet every train at the 
Kingston station, excluded the applicant's omnibus 
from coming within the railing round the front of 
the station. The applicant's omnibus ran to other 
places than those to which the otHer omnibus ran : 
Held, that that was such a preference of the one 
omnibus proprietor over the other as could not be 
permitted ; and that there must be an injunction to 
restrain the company from excluding the applicant's 
omnibus firom the railway yard : Held, also, that as 
the rule was not moved with coMs, the Court would 
not give costs. MarrioU v. London and South- 
Western Railway Company, 28 Law 1 im. Rep. 305. 

SALE OF GOODS.— Warranty — Sale of an 
ascertained article — Construction of contract — Pay- 
ment in such manner as shall be agreed on — Pleading, 
—With regard to the sale of ascertained chattels, it 
has been held that there is not any implied warranty 
of either title or quality, unless there are some cir- 
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camstwiees, beyond the mere fact of a sale, from 
which it may be implied. The law on this subject 
was fully explained by Farke, B,, in giving the 
judgment of the Cc . t of Exchequer, in Morley t. 
Attenborough (3 Exch. 500), which, as far as title 
is concerned, he thus sums up : " From the authori- 
ties in our law, to which may be added the opinion 
of the late Sir N. Tindal, C. J., in Ormrod ▼. Huth, 
it would seem that there is no implied warranty of 
title on the sale of goods, and that if there be no 
fraud, a vendor is not liable for a bad title, unless 
there is an express warranty, or an equivalent to it 
by declarations or conduct; and. the question in each 
case, where there is no warranty, in express terms, 
will be, whether there are such circumstances as to 
be equivalent to such a warranty.** And the law 
u quite as firmly established, that, on the sale 
of a known ascertained article, there is no im- 
plied warranty of its quality (Chanter v. Hopkins, 
4 M. and W. 399). But there is another class of 
cases in which it has been held that a party is not 
bound to accept and pay for chattels unless they are 
really such as the vendor professed to sell, and the 
vendee intended to buy ; of which Young v. Cole 
(3 N. C. 724; 4 Scott, 489), and Comperty v, 
Barllett (2 £1. and Bl. 849), are strong instances. 
In the latter case, Lord Campbell says : " It is pre- 
cisely as if a bar was sold as gold, which was, in fact, 
brass, the vendor being innocent*' The following 
recent case is one of some importance, and which 
the preceding remarks will, in some degree, aid the 
reader in understanding. By an agreement between 
the plaintiff and the defendants, after reciting that 
the plaintiff had invented a method for preventing 
boiler explosions, and that he had obtained a patent 
for the use of the same, and that he was desirous of 
disposing of half his interest in such patent, to which 
he declared he had full right and title, and that he 
had applied to the defendants to purchase such half 
• of his interest in such patent, it was agreed that the 
defendants should pay to the plaintiff £2,500 " in 
such manner as shall be mutually agreed on ;** and, 
in consideration of such engagement, the plaintiff 
figreed to make over, and did accordingly make over, 
to the defendants the above-mentioned half of the 
said patent. In an action on this agreement, the 
plaintiff assigned, in his declaration, three several 
breaches : first, that the defendants did not pay tlie 
£2,500 on request ; secondly, that the defendants 
refused, after the lapse of a reasonable time, to 
make any agreement with the plaintiff respecting 
the manner in which the money was to be paid; 
and, thirdly, that the defendants refused to fix any 
time at which the money should be paid : Held, that 
the second breach was good, even if the agreement 
as to the mode of payment was a condition, the de- 



fendants, by refusing to enter into any agreement, 
had rendered the perfonnance of it imposaUe : 
Held, also, that by the above agreement, the plain* 
tiff did not profess to sell, nor did the defendants 
profess to buy, a good and indefeasible patent right, 
but only the moiety of the patent, such as it was ; 
and that as there was also no express implied war- 
ranty of title or quality, it was no answer to the 
above breaches to plead that the invention was 
wholly worthless, and of no public utility, and not 
new, and that the plaintiff was not the first and true 
inventor: Held, also, that a plea to all the above 
breaches, that before any breaches a new agreement 
was come to, in pursuance of which the defendants 
paid to the plaintiff, and the plaintiff received, £200 
as the lialance of the £2,500, was a bad plea, as it 
was no answer to the.first^breach, where the liability 
to pay was immediate. Semble, that as the money 
was payable on the sale, and was then due, if no 
mode of payment was agreed on, it was payable as 
the law directs, where there is no stipulations for 
agreeing as to the mode of payment, and, therefore, 
that it was no answer for not paying such money 
on request, to say that no agreement had been made 
as to the manner of payment. Bail v. Cowder^ S 
Jur. N. S. p. 366. 

SLANDER. — Privileged communicati<m [vol. 2, 
pp. 53, 403].— The plaintiff, a butcher, had sold the 
defendant meat, which the defendant took home. 
Defendant afterwards called at the plaintiff's shop 
and said to the plaintiff, in the presence of sevenU 
of his customers, *^I intended to have dealt with 
yo^, but I shall not do so, for you changed the laml} 
that I bought o you for a coarse piece of mutton :** 
Held, in an action for slander, that the communica- 
tion so made was a privileged communication. 
Crisp V. GiUj 29 Law Hm. Rep. 82. 

COMMON LAW PBACIICB. 

AWARD, — Reference 6y judge — Ik mimmis mm 
curat ter— 17 j* 18 Vic, c. 125, *. 86.— A cause was 
referred by order of a judge to a county court judge, 
under s, 3 of the Common Law Procedure Act, 1854, 
the reference providing that the costs should abide 
the event. The arbritrator awarded that the judg- 
ment should be entered for the defendant. Tv\*o 
items, together' amounting to £2 2s., were admitted 
by the defendant, when before the arbritrator, to be 
due by the defendant to the plaintiff. The court 
refused to' set the award aside on the ground that 
the issues relating to the two items ought to have 
been found for the plaintiff, the amount being so 
trifling. Brown v. Heliaby^ 5 Week. Rep. 490. 

EXECUTION.— DwcAar^jrc of defendant-^ Service 
ofsnmmoiisfor. — Tlic ca. sa. on which an arrest was 
uiadc i)urportcd to be sued out by the plaintiff in 
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person. The pbintiff being at the time an outlaw, 
the summons for the defendant's discharge from the 
arrest was served on a person who had caiosed the 
ea. 9a. to he issued, and who was acting as the 
plaintiff's agent in the matter: Held a sufficient 
service, and that it was not necessary to serve the 
plaintiff himself. (TBrieti v. Sir WUUam Don, 8 Jur. 
N. S. 818. 

EXECUTION.— Ifarrietf woman^DucharffeJhm 
custody— Contingent allowance. — Where a married 
woman was taken alone in execution, in an action 
against her and her husband, the cpurt dischanred 
her, though in a deed of assicnment of all her pro- : 
perty to trustees for the benefit of her creditors, 
executed before her marriage, there was a clause 
empowering the trustees, if they carried on her 
business, to allow her out of the profits an annual 
sum for the maintenance of herself and her fiunily, 
and the trustees had by virtue of that clause paid 
heir several sums of money. Itfcns v. Butler, 8 Jur. 
N. 8. p. 334. 

EXECUTION.— iJVifa« return— Fi. fa.— Interim 
order for protection. — A fi. fa. was lodged with 
the sheriff on January 16, and the sheriff was unable 
to obtain an entry to execute it until the 27th 
January, when the execution debtor handed to the 
sheriff's officer an interim order for protection under 
the 5 & 6 Vic. c. 116, s. 1, granted on the same d*v. 
whereupon the officer withdrew, and the sheriff 
returned nuUa bona : Held, under the circumstance, 
a good return. Bridae v. Tattersall, 29 Law Tim. 
Rep. 76. 

INSPECTION OF DOCUMENTS [vol. 1, pp. 
94, 206, 344].— TT/icn not allowed.— The Court of 
Queen's Bench will not allow a plaintiff in an action 
to have an inspection of documents in the possession 
of the defendant, upon which the defendant has 
made out his charges for work done. British Empire 
Shipping Company v. Soames, 6 Week. Ren. 489» 

EXECUTION.— Copuif <a satisfaciendum- 
Amount for which Judgment may be signed under the 
Common Law Procedure Act, 1862, s. 27— Execution 
on a judgment for less ihan £20—7 ^BVie.c. 96, 
s. 67— Payments between writ and judgment.^Tht 
57th section of the 7 & 8 Tic. c. 96 enacts, that no 
person shall be taken in execution on a judgment in 
an action for a debt where the sum recovered does 
not exceed £20. The 27th section of the Common 
Law Procedure Act, 1862, which enables the plaintiff 
to sign final judgment in default of appearance, says, 
that it shall be lawful for the plaintiff to sign such 
judgment **for any sum not exceeding the sum 
indorsed on the wrif A writ of summons spe- 
cially indorsed according to the Common Law 
Procedure Act, 1862, was indorsed for a debt above 
£20. The defendant, after action, made payments 



to the plaintifis, redudng the debt to a sum below 
£20. Subsequently, final judgment was signed by 
the plaintiflb in defimlt of appearance, for the whole 
debt indorsed on the writ of summons, and the 
defendant was taken in execution on such judgment 
under a ca, sa, indorsed however, to levy only the 
balance of the debt then due : Held, that the 27ih 
section of the Common Law Procedure Act, 1852, 
which authorises judgment in delkult of appearance 
to a writ specially indorsed, to be signed for any 
sum not exceeding the sum indorsed on the writ, 
entitled the plaintiff to sign such judgment for only 
what was then actually due after allowing for the 
payments which had been made : Held, also, that aa 
the judgment ought to have been signed for only 
what was then due, the sum recovered did not 
exceed £20, within the meaning of the 7 & 8 Ylc. 
e. 96, s. 67, and the defendant was entitled to be 
discharged out of custody. Hodges v. Callaghan, 
8Jur. N. S. p.d67. 

INSPECnOiJ OF DOCUMENTS. — Common 
Law Procedure Act, 1864, s. 60— Sufficiency of affida- 
vit as to existence of documents in the hands of the oppo* 
site party. — ^In an action by an administrator for 
arrears of wages due to the intestate, and for money 
lent to the defendant, it appeared firom the affidavit 
of the plaintiff in support of a rule for the produc- 
tion and inspection of documents under s. 60 of the 
Common Law Procedure Act, 1854, that after action 
brought the defendant delivered an account, debiting 
himself with a balance of £122, and had taken out a 
summons to stay proceedings, on payment of that 
sum, but on which no order was made. The plain- 
tiff deposed that he thought it probable the defend- 
ant was indebted to the intestate in a larger sum 
than £122, and that the plaintiff had reatei to sus- 
pect and believe that the defendant, who. was the 
keeper of a lunatic asylum during the period of the 
intestate's services, kept books of accounts contain- 
ing all the accounts relating to the servants of the 
asylum ; and that for the above reasons, and for 
other reasons, the deponent had good cause to sus- 
pect and believe, and did suspect and believe, that 
such books were in the defendant's possession, and 
contained entries relating to the action, showing that 
he was ihdebted to the intestate in divers sums for 
wages and principal and interest. The defendant, 
in answer, swore that he ^•H only one bool of ac- . 
counts, and his attorney deposed that he had pro- 
duced to thA plaintiff's attorney a statement of ac- 
count (which appeared to be the same as that re- 
ferred to hi the plaintiff's affidavits), and which he 
believed and told the plaintiff's attorney contained a 
true abstract of all moneys mentioned in the said 
book as due to the mtestote : Held, that, as the only 
book which appeared to be in the defendant's 
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posseBsion was one an extract from which had been 
already produced, and the inspection of which was 
apparently not the object of the rule, the plaintiff 
wu not entitled to the order : Held, by Bramwell, 
B., that the plaintiff's affidavit was defective in not 
sufficiently showing the existence of any book or 
document. Bray ▼. JVncA, 26 Law Joum. 92, Ex. 

STAYING PROCEEDINGS.— On paynieiK of the 
ahunmt of debt and- costn to be taxed^udgment. — 
Under the usual order for the stay of proceedings on 
payment of the amount of debt and costs to be taxed, 
the defendant is not bound to pay the debt and costs 
immediately on the allocatur being made, but is en- 
titled to a reasonable time to procure the money fbr 
that purpose; and the plaintiff's attorney cannot, 
immediately after the taxation of the costs, denumd' 
the payment of the debt and costs, and, on the de- 
fendant's attorney's clerk not being prepared with 
the amount, proceed to sign judgment. Perkins v. 
The National Assurance and Investment Association^ 
29 Law Tim. Rep. 65 ; S Jur. N. S. 871. 

BAy^RUFTCT. 

ATTORNEY.— ilccounttfi^ /or moneys received. — 
The Insolvent Debtors' Court will not permit an 
attorney, employed for the purposes of an insolvency, 
to ayoid accounting for moneys paid to him, on 
pretence that it was received in respect of other 
business. Re Dickinson^ 29 Law Tim. Rep. 83. 

CERIIFICATE.— r/iiaroida&fe loss -^ Bankrupt 
shareholder-^Measure o/liahiUty. — ^A trader who has 
taken shares in a banking company to no larger 
amount than his ability to meet the ordinary calls of 
the company will justify, and calls are made to a 
very much larger extent than he could possibly have 
contemplated, and in consequence of such calls he is 
obliged to become bankrupt, his failure on a ques- 
tion of certificate may be said to have risen from 
unaToidable loss and misfortune, and in the absence 
of any imputation of improper conduct as a trader 
the court will award him a certificate of the first class. 
Seeus, if he had improvidently taken upon himself 
liabilities which he must know that in the ordinary 
course of events he would be unable to meet. Re 
CantriUy 29 Law Tim. Rep. 65. 

CERTIFICATE.— 'Conditions^Exception of par- 
ticular debts. — ^The practice of granting certificates, 
with an exception in respect of certam debts, dis- 
approved of. Exparte Anderton^ 5 Week. Rep. 483. 

CERTIFICATE.— 22ccai of certificate of eon- 
formUy—Sect. 207 of the Bankrupt Law Consolidation 
Act^ 1849.— By sec. 207 of the Bankruptcy Consoli- 
dation Act, 1849, it is enacted ^^ that the allowance of 
the certificate by the court, except in case of appeal, 
shall be final and conclusive, and shall not be reviewed 
by the court unless the court shall thereafter see 



good and sufficient cause to believe that the allow- 
ance of such certificate has been obtained on false 
evidence, or by reason of an impr(^[)er suppression 
of evidence, or been obtained fraudulently, in any of 
which cases it shall be lawful for the court upon 
the application of any creditor of the bankrupt, 
to grant a re-hearing, and shall make such 
order as to the allowance of the certificate as jus- 
tice may require ; and if the allowance shall not be 
confirmed, it shall have no force or effect whatever, 
and the same shall be delivered up to the court and 
cancelled." It was decided in the followii^ case 
that the court has power to recal a certificate of 
conformity on the ground that it had been fraudu- 
lently obtained by the bankrupt under the above 
207th section of the Consolidation Act. After the 
allowance of the certificate, it was discovered Jthat 
the bankrupt had fraudulently entered acquittances 
of debts in his books, and then purchasing the debts 
of the assignees for a small sum, he erased the 
acquittances so entered, and brought actions for the 
recovery of the debts : Held, to be a sufficient fiimd 
to justify the withdrawing of the certificate. The 
court will in ftiture be very reluctant to permit of a 
sale of book debts to the bankrupt himself. It shall 
be an imperative rule for the future that all assign- 
ments of debts shall be accompanied by a scjiedule 
of the debts so assigned, and the conveyance confined 
to the debts so enumerated. Re WilUams^ 29 Law 
Onni. Rep. 66. 

DISCHARGE FROM ARREST.— Bankrupt Act 
certificate^ arrest under — BankrupCs right to be dis- 
charged after a year, — A bankrupt who has been 
arrested by a creditor upon the Bankrupt Act certifi- 
cate is entitled to his immediate disdiarge under 
section 259 of the Bankrupt Act, 1849, after he has 
been in prison for a year. The whole period for 
which a bankrupt may be kept in prison upon a 
ca. sa. issued to any creditor by virtue of the 
Bankrupt Act certificate ought not to exceed one 
year from the date of the arrest; and consequently, 
if a bankrupt be arrested a second time upon a fresh 
Bankrupt Act certificate taken out by another 
creditor, he will be discharged forthwith upon his 
application, notwithstanding the year of imprison- 
ment under the second capias has not expired. 
Exparte Glen, 29 Law Tim. Rep. 39. 

DIVIDEND.— jYc^fecr to pay—Inierest and cosu 
allowed to creditor — Staying payment of dividend where 
mistake- in proof — ^Where a creditor has proved his 
debt without opposition on the part of the assignees, 
and a dividend is afterwards declared, and the 
name of the creditor inserted in the list of creditois 
as entitled to the dividend in respect of such proof, 
such list having been prepared and signed by the 
solicitor to the assignees and the official assignee 
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as required by the 149th general order of Oetober, 
1852, and Approved by the conmuBdoner, who 
thereupon ordered the dividend to be paid, it is the 
duty of the official assignee, in obedience to such 
ord«r, to pay the dividend to such creditor. And 
where the solicitor to the assignee, after the order 
made, gave notice to the official assignee not to pay 
the dividend to such creditor on the ground that the 
proof Y\ti^ been admitted by mistake, and nothing 
further, was done in the matter for the space of 
eighteeji months, the court, on the application of the 
creditor, directed the dividend to be paid to the 
creditor in pursuance of the previous order, with 
interest and costs out of the estate : Held, also, that 
the proper course would have been for the party 
complaining of such proof to apply to the court 
within a reasonable time after Uie order made to 
stay the payment of the dividend. Exparte Barrand^ 
28 Law Tim. Bep. 311. 

CKIUINAL UkW. 

LUNATIC PAUPER [ante, pp. 828, 329].-- 
Irremovable, sent to asyluM/rom third pariehr—Charge- 
abUity — Power to make order impliedly given — 16 & 17 
Vic, c. 97, s. 102.— By section 102 of stat. 16 & 17 
Vic. c. 97, where a lunatic would, at the time of his 
being sent to the asyluni, have been exempt firom 
removal to the parish of Ins settlement by reason of 
Stat. 9 & 10 Vic. e. 66, the costs and maintenance 
are to be paid by the parish wherein such exemption 
has been gained, and no order is to be made upon 
the parish of settlement. A married woman, whose 
husband's seitlement was in T., but who had acquired 
the status of irremovability in L., and was resident 
there, being on a visit to W., became a lunatic, and 
was sent to a lunatic asylum. Her husband died in 
L. An order was afterwards made upon L. for the 
expenses of her conveyance to the asylum, and 
maintenance there: Held, that A power to make 
soph order was impliedly given by section 102 of 
Stat. 16 & 17 Vic. c. 97 ; and that the order was 
rightly made notwithstanding the lunatic was not 
actually resident in L. at the time when she was 
sent to the asylum. The Guardiansy Jr., of Leeds v. 
Gwirdiana, ji., of Wakejidd Union, 3 Jur. N. S. 
p. 292. 

POOR-RATE.— Pudfic buUdinge — RateabiUty of 
post-office [vol. 1, p. 347]. — Premises leased by 
the Post-master General for the purposes of the 
post-office in a large provincial town, and occupied 
exclusively for the business of the post-offi<^, in- 
cluding therein the issuing of money orders abd the 
sale of postage stamps, are not rateable to the relief 
of the poor, they being in the possession of the 
Crown for a public purpose only ; and it makes no 
difference that sums are received from particular 



persona for the special privilege of having their 
letters kept in private boxes at the post-office, for 
the purpose of an earlier delivery to them there. 
Reg. V. Smith, 29 I^aw Tim. Rep. 76. 
^ TRIAL. — Practice on criminal trials — Several pri' 
eoners — Order of defence where only one defended by 
co^meeL — ^Where two prisoners were indicted for the 
same offience, with a second count charging one of 
them as accessory after the ftct, the prisoner named 
first in the indictment, though he had no counsel, 
was heard in his defence before the other prisoner, 
who was defended by counsel. Beg. t. Thomas, 8 
Jur. N. S. p. 272. 
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The BiJtMiNOHAM Law Students' Society. 
April 29.— Ifoor Point, No. 221. 

Personal estate is bequeathed by will to A. and 
his children. At the date of the will, A. was a 
bachelor, but subsequently married, and had several 
children, who were all living at the testator's de- 
cease. Did A. take an absolute interest in the 
legacy? 

The general rule on the subject is, that where, in 
a gift of persona] estate, the words would raise an 
estate tail in real estate, expressly or by implication, 
they will, as no recovery can be suffered, give the 
absolute property in personalty, unless the donor 
expresses a clear intention to the .contrary ; if there 
be no distinct unequivocal expressions to restrain 
the received construction of the words, the conse- 
quence must prevail, whatever may be the apparent 
intention. The rule evolved from Wilde's case — 
reported 6 Co. 16 c.~is this: Where there is a 
devise to a person, and his children or iraue, and he 
has no issue at Uie time of the devise, then such 
person will take an estate tail. And Coke gives the 
following reason : — ^^ That the intent of the devisor 
is manifest and certain that his (the devisee's) chil- 
dren or issue should take ; and as immediate 
devisees they cannot take, because they are not in 
rerum natura ; and by way of remainder they cannot 
take, for that was not his (the devisor's) intention, 
for the gift is immediate; therefore,, mch words 
shall be taken as words of limitation." 

On the authority of the cases, it is admitted that 
where the children are in esse at' the period of devise 
or bequest, that in such case they will take either 
as joint tenants or tenants in common, according to 
the nature of the will. Then the problem to be 
solved is, ** What interest do the legatees respec- 
tively take OA a bequest of personal estate to A. and 
his children, supposing none of the latter in being 
at the date of bequest, but bom in the lifetime of the 
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testator, or subsequent to his decease ?'* We haye 
seen, with regard to real estate on a devise to A. 
i^d bis issue or children, there being none in esse 
at the time, an estate tail in the parent is created ; 
but how &r this rule can with safety be applied to a 
bequest of personal estate, so as to confer the abso- 
lute interest on the parent where ciiildren are bom 
subsequent to the bequest, is, considering the num- 
ber of cases and coi^icting decisions, very difficult 
of solution; but one thing may be intimated, that 
the present tendency of the courts is to give the 
parent a life estate, with remainder to the^ children. 
I say the authorities are conflicting. Lord Plunket, 
in the case of Heron v. Stokes (3 Lr. Eq. Hep. 168), 
was clearly of opinion that the rule in Wilde^s case 
was applicable to personal estate. Lord St. Lonards, 
when Lord Chancellor of Ireland, in the same case, 
was of the 'contrary opinion (see S. C. 1 C. &L. 270). 
Lord Brougham, however, when the same case came 
before the House of Lords (nom. Stokes v. Heron, 
12 C. & F. 180), took the same view in this respect 
as Lord Plunket, and considered the rule as applica- 
ble to personal estate. 

The object and design of the bequest in question 
is to give some estate \f> the children ; and in Bnfiar 
y. Bradford (2 Atk. 220), a testator gave real and 
persona] estate to his niece, and the children of her 
body. The niece had no child at the time the will 
was made, but she had one (the plaintiff) bom 
afterwards in the life of the testator. The plaintiff's 
mother died before the testator. Lord Hardwicke 
held that the mother and children took as joint 
tenants. ^^ It must be observed,** said his lordship, 
" that children in their natural import are words of 
purchase, and not of limitation, unless it is to com- 
ply with the intention of a testator, where the words 
cannot take effect in any other way. But suppose a 
devise to A., and after his death to his children, 
here it is a word of purchase. It has been admitted 
very candidly by the counsel, that as to the personal 
estate, the children, though bom after the making 
of the will, must take equally with the mother as 
joint tenants ; for where a man gives personal estate 
to A. and her children,. t6 construe the word * chil- 
dren* to be a word of limitation, and not of purchase, 
would be a strained and remote construction, uid 
would defeat the children entirely, and the first 
taker would have all.** 

But see Scott v. Scott (15 Sun. 47), and Snowball 
v. Proctor (2 Y. & Coll. C. C. 478). The tendency 
of the courts is to give the parent a life estate, where 
they can discover a slight indication of intention that 
he is only to have such estate (see Crawford v. 
Trotter, 4 Madd. 3G1 ; Moore v. Morse, 2 Sim. 485 ; 
also Gardener v. Pulteney, 2 Eden. 323 ; Amb. 499). 

The moot point was decided in the negative, for 



to support the affirmative would be to violate a 
most fundamental principle in regard to the eon- 
Btraction of wills — namely, thkt of disooyeruig the 
intention of the testator, and giving effect to such 
intention when not in open rebellion against a well- 
establiahed rule of law. 

A. Fbbeday, Corresponding Secretary. 



ANSWERS TO MOOT POINTS. 



No. led.^WUl-'Abatement (anU, p. zUiL). 

The legacy of £1,000 Consols bequeathed to A. B., 
not referring to any particular stock, is n general one, 
and therefore liable to abatement with the other 
legacies (vide, Williams on the . Law of Personal 
Property, 3rd edit. p. 275). T. J. P. 

No. 170.^ — Confirmation Deed — Married fVoman — 
Acknowledgment {anU^ p. zliiL). 

As the fee is vested in the trustees, they will be 
the parties to convey the legal estate. 

Had the trust been for the payment of debts as 
well as for the benefit of testator's children, the 
trustees' receipts alone would have been sufficient 
discharges for the purchase-money (see Sng. Vend! 
vol. 8, p. 157. 

As this does not appear to have been the case, it 
seems dear that the purchaser is bound to see to 
the application of the purchase-money, and, there- 
fore, the concurrence of the cestuis que trust will be 
necessary to discharge the purchaser from the 
purchase-money.' 

The estate beingj for the purposes of the will, 
converted into personalty (see Byth. and Jarman on 
Wills, p. 102), the concurrence of the married 
woman will not be necessary; for, as all personal 
chattels (and I conceive this to be one) vest abso- 
lutely in the husband, it will only be necessary for 
him to concur for the purpose of giving a receipt to 
the purchaser. Even if the wife were to concur, she 
need not acknowledge the deed, as she conveys 
nothing. 

The conveyance will thus be a release in fee bjr 
the tnistees alone in which the cestuis que trust, or 
the husbands of such of them as may be married, 
or the executors or administrators of such of them 
as may be dead, will join for the purpose of dis- 
charging the purchaser from the payment of hia 
purchase-money. The trustees will, of course, be 
required to enter into no covenants for titie, but 
only that they have not encumbered. 

It is usual, however, for the parties to the deed 
who are beneficially interested to enter into cove- 
nants for title. L. C. 
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PROFESSIONAL NEWS. 



• Joint-Stock . Comfaniss akd Limited Pabt- 
NEB8HIP8. — ^The Joint-Stock Companies Bill, which 
passed the House of Commons after much opposi- 
tion, was read a second time in the House of Lords 
on the 16th of June, and is now in committee of the 
whole House. It excludes Banking and Insurance 
Companies and all other companies of less than 
BOTen persons in numher from the privilege of limited 
liability, which exceptions to the operation of the bill 
were made for the purpose of meeting some of the 
objections raised by the opponents of th<e measure. 
By this act (if passed) all companies numbering 
more than twenty shareholders will be brought 
under the provisions of the. act, and where they are 
between seven and twenty in number they will be 
permitted to avail themselves of its provisions upon 
setting forth the objects of the company, the number 
of shares, and its limited constitution. A registry 
will be established, accessible to the public, and 
ample provisions are made for winding up the 
company. The main object to be effected, under 
the provisions of the act, is that all limited companies 
be registered, the names of the partners or share- 
holders known, and the extent of liability of each 
duly recorded. The • other bill applies to the 
general law of partnership, and is applicable to 
companies where the members of them are lesathan 
seven. According to the provisions of that bill 
loans may be effected, with interest paid out of 
and in proportion to the profits, without subjecting 
the lender to the liability of a partnership, according 
to the supporters of the bill the creditor has no 
more right to complain if the debtor be unable to 
pay for the goods sold to him, than the lender of 
money with which the business is carried on. The 
ereditor for goods sold, it is said, does not give 
credit on the faith that the capitalist who receives 
interest in proportion to the profits will be liable. 
He knows nothitig of him, and delivers the mer- 
chandize on the sole responsibility of the trader. If 
he is not satisfied with such responsibity, he may 
require a guarantee; but without such guarantee, 
he has no right to call upon a third party who was 
entirely unknown to him at the time of the contract, 
but who, instead oi stipulating or lending his mpney 
for an absolute twenty per cent, interest, is satisfied 
with conditional interest at ten per cent, on the 
profits. 

Crossed Cheques.— This act has been passed. 
The preamble states thst doubts have arisen as to 
the obligations of bankers with respect to cross- 
written drafts, and that it would conduce to the ease 
of commerce, the security of property, and the 
prevention of crime, if drawers or holders of drafts 



on bankers, payable to bearer or to order on demand, 
were enabled effectually to direct the payment of 
the same to be made only to or through some banker. 
Therefore it is enacted that a draft crossed with a 
banker's name is to be payable only to or through 
some banker. 

Appeals to the Lords.— As we have before 
called attention to the subject of appeals to the lords, 
it may be satisfactory to our readers to be informed 
of the state and progress of business there. It 
appears that the number of appeals and writs of 
errors, set down for hearing in the session of 
1854-6, was twenty -nine; the number of appeals 
and writs heard, 43 ; and the number of days on 
which the House sat judicially, 83. The highest 
number of appeals heard in any one session since 
1845 has been forty-one and the lowest twenty-one. 
The House sat seventy-eight days in 1854 ; eighty 
in 1852-53 ; forty-eight in 1852 ; 39 in 1851 , and 
forty-one in 1850. In 1846 it sat seventy-nine days. 
Of the ex-Chancellors and other dignitaries of the 
law that have sat on appeals, it is shown that last 
session Lord Cranworth attended on eighty-two 
days; Lord Brougham and Yaux, fifty-eight; Lord 
Campbell on seven only, and Lord St. Leonardos on 
forty-eight. In 1854 Lord Brougham attended on 
almost as many dajrs as the Lord Chancellor himself^ 
and since 1846 he appears to have been invariably 
the most assiduous. Lord Lyndhurst has not 
attended since 1852-53, and the noble lord then only 
attended five days. In 1850, 1851, and 1852, he 
did not attend at all; and his greatest attendanee 
in 1846 only amounted to thirty<-fouf days. 

RESULT OF THE EXAMINATION. 



The result of the last Trinity Term examinatioii 
is about the same as usual, for out of ninety candi- 
dates who went in for extoiination, eighty-three 
passed, leaving seven as the number of rejected. 
We can only assume that these last were persona 
who did not take even ordinary care to prepare for 
their examination for the slightest trouble expended 
on our key to the Examination Questions would 
prevent any failure to persons of any ordinary 
ability, and we can hardly suppose that the cost of 
it, now so greatly reduced, could be an object to be 
compared with the annoyance, not to say, the 
disgrace of being rejected. It cannot be two well 
known to articled clerks that almost every question 
at the examination has been asked before, and in 
very many instances a dozen times or more, so that 
by a careful perusal of our answers as given here, 
and in the "Est '* an articled clerk ought to be secure 
of passing, and would be so if he were wise enough 
to takcf our advice. 
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No. 86. — AdvowsoHs descending to Coparceners, 
{anie^ p. zlvii). 

The mooter will find on reference to page 24 of 
*' Smith's Compendium of the Law of real and per- 
sonal prope'rty " that where an advowson descends 
to coparceners and they cannot agree to present 
jointly, the eldest sister shall have the first turn, the 
second, the next, and so of the -rest according to 
their seniority. ^^-And this privilege extends not 
oniy to ihe heirs of each coparcener hut also, to others 
who acquire a portion of the estate hy conve3rance 
or by act of law as a tenant by the courtesy, wlio 
shall have the same privilege of presenting in turn, 
or his wife would have had if alive (3 Cruise T. 21, 
c. % s. 27)." Studkns. 

No. 87. — Rvle against Perpetmiies (jante^ p. xlvii.). 

I have not been able to gire so much time to the 
consideration of this question as it requires, but firom 
my knowledge and experience of the subject, I 
entirely agree with Mr. Trotman, that the power 
to C, and his heirs is not valid. It is one thing for 
the donee of a power (the appointor) to make an 
appointment in /ee<, and provided the power is so 
extensive perfectly competent for him to do so, but 
quite another thing, for the author of that power, 
to Umit the exercise of it in fee, as that would, I 
apprehend, be vo'd for remoteness. I certainly 
never knew of a case where the power was reserved 
to the donee and his heirs, nor do I believe the 
power in such a case could be exercised by the heir 
of the donee. J. G. B. Edwin. 

No. 88. — Legacy — Legatee minor , Abroad — Executor 
investing Legacy (antei p. xlvii). 
Where the legatee is an infant the executor cannot 
safely pay him or any other person on his account 
until he attains twenty-one, unless under the pro- 
visions of 86 Geo. 8, c. 52, s. 82. I apprehend, 
therefore, the executor would be justified in placing 
the legacy out on some safe invStment, so that it 
might be ready for the legatee on his becoming 
entitled to it. With reference to the payment of 
interest, I would refer the mooter to page 1024 of 
** Williams on Executors *' as he does not give suffi- 
cient information to enable one to form an opinion 
with reference to it. Studens. 

No. 89. — Bequests of Debts — Legacy Duty 
(ante<, p. xlvii). 
It appears that if the testator expressly bequeaths 
the debt to his debtor, this being no more than a 
release by will, operates only as a legacy, uid his 
assets are, therefore, subject to payment of testator's 
debts (Ridle y. Wages, 2 P. Mons. 331, 332). And 
such a bequest will lapse by the death of the legatee 
before the testator (Maitland r. Adir, 3 Vest 231). 



Under these circumstances, I am of opinion the 
bequests in question are liable to stamp duty. 

Studens. 

No. S9.— 'Bequests of Debts— Legacy Duty 
(antCy p. xlvii). 
There can be no doubt, whatever, that B! must 
pay the legacy duty on the two debts given to him . 
If the testator had not given them to him, B. would 
have had to pay the money, and in the absence of it 
being specifically bequeathed would have fallen into 
the residue, and would have been subject to legacy 
duty. The case is precisely the same as though it 
were a bequest and not originally a debt. The rate 
of duty will, of coiurse, depend upon the degree of 
relationship that exists (if any), or whether the 
parties are strangers in blood. J. G. B. Edwo 



Chancery Martyrs. — ^The following is a case 
which has excited much attention and furnished 
(with the usual justice meted out to the profession), 
occasion for many disparaging remarks on the 
harshness of the law, and especially of the Court of 
Chancery and its practitioners, llie Misses Shear- 
wood, who it is said are ladies of property and 
evidently of great obstinacy, and whose case has 
excited much commiseration from the tender-hearted 
part of the community, led by Dickens and other 
would be sympathisers with the maityrs of legal 
oppression, hare just been set at liberty after 
fourteen years* imprisonment. These ladies were 
two of the daughters of the late Mr. John Shearwood, 
solicitor, of Sheffield, who left a considerable 
amount of property to be divided among his chil- 
dren. A sister of the Misses Shearwood married a 
gentleman named Hobson, and on her death, Mr. 
Hobson, by virtue of a deed executed by his wife, 
claimed to receive during his life the interest she 
enjoyed under her father's will. IJbe Misses 
Shearwood disputed the claim, and Mr. Hobson, to 
enforce it, filed a bill in Chancery, where its validity 
was acknowledged. Subsequently, Mr. Hobson, 
being desirous of seUing his interest in the property^ 
prayed the Court of Chancery for a partition of it, 
and obtained a decree to that effect. But in order 
to carry out the decree, it was necessary that the 
title-deeds should be produced. The Misses 
Shearwood refused to produce them, and in July 
1842 they were by order of the Lord Chancellor, 
committed to prison for contempt of court. Extra- 
ordinary to say, during the fourteen years which 
have elapsed, the Misses Shearwood have chosen to 
remain in prison rather than allow the Lord Chan- 
cellor a sight of the title-deeds. At length some of 
the firiends of the imprisoned ladies put themselves 
in communication with Mr. Hobson, and as that 
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gendeniaii no longer desired to sell his interest, he 
consented to waive his claim. An application was 
then made to the Lord Chancellor, and a, few days 
since the ladies were released firom prison 

EccLBsiASTiGAL GoMMissioy. — ^The select com- 
mittee appointed to inquire into the present con- 
stitntion of the English Ecclesiastical Commission, 
report their opinion that the Churcli Buildi^ Com- 
mission should, after a certain date, be consolidated 
with the Ecclesiastical Commission, and be continued 
up to that date. A bill has accordingly been intro- 
duced to cany out this recommendation. The 
present commission is to remain in force till January 
nekt 



NOTiC»S TO CORRESPONDENTS 



'f F. H. B. — ^The only necessary expenses are the 
.premium, the stamp duty, the costs of enrolling the 
articles (which are, howeyer, very trifling), and the 
fees on passing and on admission. The agent does not 
usually expect any fee ; it is. best to stipulate for 
the last year being so spent, as some solicitors refuse 
to allow it ; it is not compulsory to go to the agent, 
but if not, assignment will be requisite. 

SoNOBOUB. — The questions are printed, the 
answers are written on separate paper, signed by 
the candidate ; they are not returned because in- 
correct, but the candidate succeeds or fails on his 
answers as given in, by him — aknowledge of Latin 
is not indispensable ; tne^ answers must be finished by 
4 o'clock; the examiners are seated in tlie room, 
with the officers of the institution to see that nothing 
improper takes place. 

Enquirbr.— The latest edition of '^Watkins's 
Conveyaifcing" isthe 9th, by Mr. White, which was 
published in 1846 

W.— Tour answer to No. 70 will appear in next 
number 

A. W.— You will not find Greenwood or Rouse 
of much benefit to you. You should read William's 
Real Property or Hayes (perhaps both), followed 
by Watkins : though much depends upon what you 
have read and learnt in the office. 

F. 8.— We have no doubt that the ** Est <* wiU 
efilbct your object if it be merely to pass the examina- 
tion. There is a 7th edition of the Manual, but we 
donbt its utility. The last edition of Selwyn is the 
11th, price £2 lOs. 1845 ; not Tery good for a student 

A. L. T. — ^You did not send your address, and we 
cannot, therefore, communicate to you respecting 
yours of the 5th instant 

S. T. B.— Yon will be entitled to be examined in 
Trinity Term 1857, by giving proper notices 



SUBSCRIPTIONS. 



The subscription for Vol. n. (Noa. 18—26) ia 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the current 
Tolume (Nos. 26 — 87) is £1, ifpre-pM ; if not pre- 
paid it wiH, as in the case of toIs. I. {c XL, be £1 2s. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre-payment plan. Post 
Office Orders should be made payable at the Strakd 
Post Office, to our publisher, Mb. Thomas Day, of 
No. IS, Carey Street. 



ARREARS OF SUBSCRIPTIONS. 

As the second volume is now complete, we should 
be obliged by payment of Subscriptions for that 
and the first volume. We are extremely anxious 
(for particular reasons) to have all arrears settled, 
and we shall, therefore, be obliged if those who are 
in arrear (and we are sorry to say this is the case 
with many hundreds) will forthwith pay, and so 
spare us the necessity for making applicatfon for the 
amount. %r 



Wms lUadj^ mrfi^SM, S toU doth, Tlie Fourth Edttloii of the 

KETT £0 THE EXAMINATION QUES- 
TIONS : Embradng the QnesUona vat at the Exiunlnatlon of 
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Together with Fall Answers thereto, and oopions Beferences to Cases 
and AathoriUea. In addition to giring the Articled Clerk the bcrt 
Idea of the Examination he will haTO to ppai throogh, this Work 
forms a most oomprehenalTe dementary treatise on the rariooa 
branches of the law In oonseqnence of the fkUneas and completeneaa 
with which the Answen hare been glTen. 
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N APPENDIX TO THE THIRD EDITION 

OF THE KEY TO THE EXAKINATIOK QUESnOKS» 

Price 7iL 6d., Sva sewed; Oontatnlng the Qnestlons and Aasvan 
at the Examination of Articled Glerfcs from ISAl to 180A, on aU th« 
branches of the Law. %* Either of the Works will be fbrwarded 
poat-free on a poat-offloe order ibr the imbUsbed prioe betatg ramttled 
to TxciiAa DAT, la, Caref-etreett Ltnooln's-lBB. 



HOLLOWAT'S FILUS. 
OLLOWAyS PILLS THE GREATEST 

WOKDER OF THE AaB.-llie CyaleB of ttie Medleal 

Schools are coniferained to admit that HoDowaj's PIUs baaiah dlsaaea 
from the Stomach, liyer, and Boweia, wtthoot reducing the strsngth 
• " —■ ■ ' greateat 1 -^ « 
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of the Patient This is the i 
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saffinr when a remedr is to be (A>tained ao readily. 
Bile, Indlgestloa, dtoorders^the Uyer, c 



teenth oentarjr; therelbre, it is astonishing that penoos 
" ' ' ^ ' " > read ily. Tlieae PI 

_ ^fyiyMM^jfif*,^ Qj 

Spasms, diaordeii of the Cheat, and other Internal liregalailtleaL 



Pn^a cora 
of the Stomach, 



Sold by all Medicine Vendors thronghoot the World ; at Professor 
HoUoway's EstabUahmenta, 244, Strand, London, and 80, Matdon 
Lane, New Tork; by A. Stampa, Constantinople; A. Ooidky, 
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The Right Hon. Sir John Dodson (Dean of the Arehes, Ac). 

William Baker, Esq. (late Master in Chancery). 
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ARTICLED CLERKS IN THE COUNTY 

-COURTS. 

(vol. 2, pp. 412, 413). 

Gentlemen, — ^You were kind Enough to insert a 
letter written by me on this subject, under the 
assumed signature of ^^Studiosus,'' in the Law 
CHROiacLE of last month, the effect of which has 
been the formation of a committee for the purpose of 
carrying out the movement ; and I have now, on 
behalf of myself and the other members of such 
committee, to beg the favour of yotir insertion of the 
enclosed address in the next month's Chronicle, 
and also to solicit your assistance in promoting the 
intended object. I may add, it was intended to have- 
asked your insertion of this address in the last num- 
ber of the Chronicle, but of which the shortness of 
the time did not allow. I am, &c., 

W. Henry Handles. 



An Address to Articled Clerks on the subject of their 
appealing as Advocates in the County Courts, 

Several articled clerks, anxious to raise the cha- 
racter of their profession, and being convinced of the 
great advantages tending to that end to be derived 
to them and their fellow articled clerks, by being 
allowed to appear as advocates in the county courts, 
have recently formed themselves together for- the 
purpose of obtaining this privilege from the Legisla- 
ture. As, however, the privilege is sought merely 
with the design of improving and qualifying them- 
selves for the proper practice of their profession when 
they come to be in business for themselves, and as it 
IS desirable that such clerks only as have some 
knowledge of the theory of the law should be allowed 
the boon, it is proposed to restrict buch privilege 
to articled clerks of not less than three years stand- 
ing in their articles. 

It is undeniable that the quality of being a good 
advocate is now as essential to the solicitor as any 
other part of his profession, and on the proper culti- 
v/ition of this art of public speaking much may 
be said to depend in his success through life. This 
being so, ana the principal scene of an attorney's 
advocacy lying in the county courts, it appears only 
fiiir and reasonable that the clerk, while learning his 
future profession, should have the means extended to 
him of acquiring a knowledge of this particular branch 
of it, as well as of any other, so that it may be in his 
power to possess himself of a practical acquaintance 
with every biancli of his intended sphere of labour 
dilring some part of his necessary probationary 
term ; and it may be justly argued, how can the 
self-confidence, the quickness of apprehension, and 
the readiness of reply, so necessary to the proper 
conducting of a cause in court, be acquired by the 
readiu'T of treatises or digests ? Docs it not seem 



more consistent that the student, after he has spent 
three years in acquiring the theory, should be 
allowed' to learn the practice of this portion f the 
law, by appearing in the county courts ? 

No Direction can be nused against a privOege of 
this kind, especially when it is considered in the light 
of an improvement to be afforded the articled clerk 
in his legal education ; for without properly qualify- 
ing and preparing himself by the only means which 
seem available to him for the purpose, how can the 
derk, when he comes to be an attorney, so well dis- 
charge the duty he owes to his client, to that dient^s 
satisfaction as well as to his own, if he be deprived 
of the experience which would be given him by the 
exercise of ibis privilege, when, in addition to his 
own individual application, he would have the im- 
jnediate advice and instruction of his'master therein, 
and necessarily in his after career derive consider- 
able benefit therefrom. It is subnutted that numy 
other advantages would also accrue both to the at- 
torneys and the articled clerks, as it would tend to 
bind them more firmly together as a distinct body of 
different grades, through which all must pass who 
would appear in the court. 

The object of the present address is, by bringing 
the subject under your notice, to induce you to come 
forward and join in the movement with your active 
co-operation and assistance. A general committee, 
consisting of the undermentioned artided derks, has 
been already formed to endeavour to carry it out, 
and it now only rests with you, as a general body, 
to decide, by your active exertions or apathetic in- 
difference, whether the privilege shall be tried for or 
not. 

Jt is proposed to send up petitions^ signed by all 
the articled clerks in the kingdom, who are favour- 
able to the movement, to the Houses of Lords and 
Commons, praying for the boon which it is intended, 
as before mentioned, shall be restricted to clerks of 
not less than three years^ standing under articles, the 
entire disposal of the privilege being also vested in 
the solicitor to whom the clerk is articled- A form 
of the petition which it is proposed to use, together 
with any other particulars as to plan of working, &c., 
will be furnished by the members of the committee 
upon application. The committ\je hope to have the 
cordial co-operation of every articled clerk in this 
movement, and tliey will feel happy in receiving 
communications on the subject. 

The following are the names of the general com- 
mittee : — * 

Mr. W. Henry Randies, EUesmerc, Shropshire. 

Mr. Geo. Wm. Barlow, Accrington, Lancashire. 

Mr. J. Broughton Edge, Acresfield, Bolton-lc- 
Moors. 

•Mr. Thomas W. Rogers, 70, Fenchurch- street, 
Loudon. 

Mr. Henry S. Whalley, Blackburn, I-Ancashirc. 
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No. 96. — Non Claim — Statute of Limitation 
(anfe^p. 1). 

I do not Bee how the mooter can be under any 
difficulty in this matter ; the statute is express on the 
point : — "That if the person shall have beeh under 
any of the disabilities hereinafter mentioned, Tiz., 
infancy, &c., then such person or the person claim- 
ing through him may, notwithstanding the periods 
of twenty years hereinbefore limited shall haVe.ex- ' 
pired, make an entry or distress, or bring an action 
to recover such land or rent at any time within ten 
years next after the time at which the person to 
whom such right shall first have, accrued as afore- 
said, shall have ceased to be under any such dis- 
abflity," &c. There can be no doubt that the heir 
at law in this case, being an infant at the time his 
right first accrued, has the additional ten years in 
which to make his claim. I am not aware that his 
sisters being " concerned at his conduct " will make 
any difierence in the case. 

RoBEirr Duke, jun. (Birmingham). ' 

No. 97.— Eight to Sae under Covenant (anU^ p. 1). 

In this case, a covenant is entered into by A. to 
pay to B. a sum of money, which he (B.) has ad- 
vanced on mortgage to A. ; it matters not to B. 
whether A. selte his remaining interest to C, nor 
whether C. covensnts with A. to take the burden of 
the iportgage. So long as B. has neither joined in 
the conveyanceLto C.^ nor executed any instrument 
releasing A. from his covenant, he will be liable to 
be sued by B. on the said covenant for any defi- 
ciency which there may be on the sale of the pro- 
perty. A« the question is stated, B. has no claim 
onC. 

Robert Duke, juu;. {Birmingham). 

No. 97. — Right to sue under Covenant (ante, p. 1). 

The purchaser of an equity of redemption incurs 
a liability to pay the mortgage debt and future 
interest, and may, it is considered, be required to 
covenant so to do ; the general practice is to insert 
such a covenant in the conveyance, but as the 
purchaser covenants with thfe vendor (the mort- 
gagor) to pay the mortgagee his principal and 
interest, t do not see how B., the mortgagee, can 
avail himself of it, immediately, against C. the 
purchaser of the equity of redemption, on a defi- 
ciency of ! the security happening, arid 1 think the 
right to sue would rather devolve on^B. against A., 
the mortgagor, under the mortgage, and A. in his 
turn against C', under the conveyance, as there is 
no privity 6f estate between B. and C, and the 
latter is not personally boimd to the former with 
whom he has not contracted. W. H. Rakdles. 



No. 98. — De^iee^ uMovi words of limitatian — Con^ 
stmction of (ante, p. 2). 

It is submitted that the widow takes only a life 
estate in the houses. The words "at her death 
what property to be left to be equally divided among 
my children ** strongly indicate the testator's inten- 
tion to benefit his chUdren, and the term '*what 
property '^ would most likely be taken to include 
whatever the testator had power to ^spose of by his 
will, not required for the payment of debts, 
duty, &c. 

In Constable v. Bull, 18 L. T. R., N.S. Ch. 302, 
the will commenced with a direction to pay debts, 
followed by a sweeping gift of all real and personal 
estate to the wife " for her sole and separate use 
and benefit,'* and a direction that " at the death of 
my said wife whatever remains of my said estate and 
effects shall go to and be equally divided between 
the following persons ;" and the wife was appointed 
sole executrit. 

y. C. Bruce said : — ^' there are several theories 
which might be attributed to these words, (* what-^ 
eVer remains^) any one of wliich would be incon- 
sistent with c<^nstruing them, so as to give the 
widow a power to spend, give away or dispose of 
the property in question. I think that the other 
legatees have a substantial interest under the words 
used by the testator." 

There is, certainly, this difference, that in the 
case mooted the personal estate and residuary real 
estate is not expressly given to the widow, or indeed 
to any one unless by the words " what property to 
be left, &c," and it might be argued that the inten- 
tion in favour of the children can operate upon this 
residuary real and personal estate. But then its 
operation would be suspended until the death of the 
widow, and what is to become of the residuary 
estate in the meantime? Does the widow take a 
life-interest in it by implication, or only in her 
distributive share, as if testator had died intestate 
as to the usufruct of his residuary estate during her 
life? 

The former view appears the more rational and 
consistent with the testator's intention to refpr the 
interests of his children until afler the death of his 
wife. If the testator had survived his wife, would 
the real estate have gon^ to the heir-at-law, not- 
withstanding the vords " what property, &c.'7 K 
not, I cannot see how the widow can have more than 
a life-interest. C. Clantramp. 

No. . 99. — Further Charge of Copyholds^ how 
effected (ante, p. 2). 

A further ch&rge of copyholds can be effected by 
a deed of covenants firamed in the following manner ; 
exordium, parties, recital of conditional surfe^er 
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and deed of covenants (if any) containing powers of 
sale, &c., recital of further advance, testatum com- 
prising a covenant for payment of further advance 
and interest, that the said hereditaments shall re- 
main charged with ftirther advance and shall not 
be redeemed or redeemable until fbll payi^ent of 
the sum now advanced and the interest thereof, as 
of the said sum advanced by the conditional sur- 
render and th^ interest thereof; that if default be 
made in payment of further advance it shall be 
lawful for mortgagee to exercise all and every the 
powers of sale, &c. contained in the said recited 
in^ienture; for fhrther assHran^, and to increase 
fire insurance if such be necessary. The rule of 
law- is that an admitance always results to the 
surrender. Fred. Smith. 

No. 100.— EntaUr— Limitation, iv. (ante, p. 2). 

Assuming that A. had no power reserved .to him 
by the settlement of 1790, to revoke the uses thereof, 
and to create fresh ones in their stead, I think that 
C. takes an estate tail thereunder, and that he can 
now (if twenty-one) bar the entail, and acquire the 
absolute fee simple in the property by executing the 
necessary disentailing deed enrolled in Chancery 
six months after its execution, and so be enabled to 
make a good title to a purchaser. K there were no 
power of revocation and new appointment reserved 
to A., the will appears a mere ntillity with relation 
to the proper^ settled, and should be so considered. 

W. H. Randlrs. 



SUBSCRIPTIONS. 



LIST OF CORRESPONDENTS. 



The only addition to the former lists is the follow- 
ing, viz. : Mr. A. Martyn, jun., No. 15, Bedford 
Circus, Exeter. 

We shall in next number give a revised list, and 
we shall be glad to receive additions, alterations in 
addresses, &c. as early as possible in the month. 



NOTICES TO CORRESPONDENTS 



Maxchsst^^.— We- consider that £20 is the 
proper amount to be paid. 
S. P. L.— You will be in time. 
J. M.—Thethird edition of Dart is out. 
W. M.— Perhaps in our next 



Stamp LAWs.—The Lord Chancellor has pro- 
mised the introduction, in the next session, of a 
bUl to consolidate the stamp laws— a measure much 
desired by many, though always productive of 
inconvenieqce at first by reason of the doubts to 
which it gives rise, even in cases where the practi- 
tioner has theretofore experienced no difficulty or 
doubt 



The subscription for Vol. 11. (Nos. 18—25) is 
£\ 2s. and we shall be obliged by the amount being 
forthwith remitted. Hie subscription for the current 
volume (Nos. 26--d7) is £1, ifpr^-paid ; if not pre- 
paid it will, as in the case of vols. I. & 11., be £1 28. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the fhture adopt the pre-payment plan. Post 
Office Orders should be made payable at tiie STRANt> 
Post Office, to our publisher, Mr. Thomas Day, of 
No. IS, Carey Street. 



ARREARS OF SUBSCRIPTIONS. 

As the second volume is now complete, we should 
be obliged by payment of Subscriptions for that 
and the first volume. We are extremely anxious 
(for particular reasons) to have all arrears settled, 
and we shall, therefore, be obliged if those who are 
in arrear (and we are sorry to say this is the case 
with many hundreds) will forthwith pay, and ao 
spare us the necessity for making application for the 
amount. 

Now Bflttdj, price SSi^ S TOIL eloth. The Fouth ESIttoii drP^be 

KEY TO THE EXAMINATION QUES- 
TIONS : Embradng Uie QneiUoni imt at the Ezmtamtteo of 
Articled aerki from the EaiUeit Period to the Prewnt Time; 
ToBBther with Full Answers thereto, end ooptoos Refcrenoes to C ssee 
end Anthorftlea. In eddltton to slving the AitSded Clerk the best 
Idee of the Ezeminetion he win heTO to peas through, this Work 
firnns e most comprehenslTe elementarj treeftise on the Tarione 
branches of the Uw in oonaeqaence of the fhr 
with which the Answers hare been glten. 



AN APPENDIX TO THE THIRD EDITION 
OF THE KET TO THE EXAMINATION QUESnON.S, 
Price 7sL 6d., Bra sewed; Oontalnias the Qaesttons and Answers 
at the Examination of Aitided Clerka fimn IR&X to 180ft, oo eU the 
brancbss of the Law.' ^«* Either of the Works wDl be tewavded 
poit-free oo a post-offloe order fbr the pabUtfied prtoe being rcBltted 
to TBoiiAS DAT, IS, Carej-f' 



j-afcreett Llnoptai's-lnn. 



HOLLOWArd OINTMENT AND HUA 

HOLLOWAyS OINTMENT AND PILLS 
FOR BAD LEGS NO REMEDY IS EQUAL TO \ 



Mrs. Wright, of the Deanery Honae, Penkridge^ StalArdBhire, 
snflbred ftnr a period of Uto years with bed legs, and had the best 
medlcel adTice, without obtaining axnr reUei; at last she waa faMlaoed 
to try. H6Uowa7*B Ointment and Pius, and after psrserertan with 
them for an inconsiderable time a perfoct erne was eflbcted, and 
since that two jears hare elapsed wtthont any retmn of the ooraplalBt, 
and Mrs. Wright is eqjoying the yery best of health. 

Sold by all Medicine Vendors thronghont the World ; at Piol basor 
HoUowajTs EsUblishments, S44, Strand, London, and 80, Maiden 
Lane, New York; by A. Stampa, Constantinople; A. Gnidlcy, 
Smyrna; and E. Mnlr, Malta. 



Printed and published by Tboxas F. A. Dav, at hU residence, 
Na IS, Corey-street, Lincoln's-inn-flelds, in the perish of Si. 
Clement Danea, in the county of Middlesex.— Friday, August 1, 
1850. 
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Offices, Nos. 5 and 6. Chancery-lane, London. 
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The Right Hon. the Earl of Devon. 

The Right Hon. the Lord Chief Baron. 

The Right Hon. Sir J. L. Knight Bmce (Lord Justice). 
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fession of the law, in 50,000 shares of £100 each, upon which £a lOs. 
per share, amouniing to £135,000, have been paid, and invested in 
Government Secdrlties, formlog a Fund immedli)tely available for 
the liquidation of any Claims for I..08S that may be made upon the 
Society. 

E Blakb Bral, Secretary. 
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LAW sTUD|:]srya' debating aociETiES. 

The Biackstonb DsBATti^a Booii:tt, 

Cbosbt Hall, London. 

(JSmUiBhed, 1856). 

This society orighiated in the desire of a few 

gentlemen to establish some means for students in 

the legal profession, to iS»cilitate acquaintance with 

each other, and to promote the discussion of questions 

of legal, jurisprudential and general character, the 

reading of essays and the delivering of lectures. 

As the progress of the society has hitherto been 
very gratifyihg no appeal has yet been made to the 
1 aw students of the metropolis for their aid in 
advancing its objects, but as there are, doubtless, 
many in the locality who would willingly avail 
themselves of the advantages which it affoid^i who 
are ignorant of its existence, the committee have 
resolved to give it proper publicity. 

It need hardly be observed that to law students 
there can be nothing more desirable than the ability 
to argue and to give, utterance to their thoughts 
with fluency and ease in public. Advocacy forms 
a very essential part of an attorney's duties, but 
unless he has acquired some little practical experi- 
ence in public speaking, he cannot at all times dis- 
charge that du^y with credit. It is therefore 
indispensably requisite that law students should 
endeavour to profit by such means as present 
themselves for practice in debat^. 

This society will supply a want much felt in the 
City, and it is hoped that articled clerks will unite 
in promoting their own interests by giving it their 
support and co-operation. 

Each member lias the privilege of introducing a 
friend to the ordinary meetings. 

The following list of' subjects for discussion was 
issued for the current quarter : — July 8rd,'Mr. E. 
C. Compton : Which most deserves the esteem of 
mankind, the Poet or the Legislator? — July 17th, 
Mr. E. Rivington : Was the character of Napoleon 
worthy of admiration? — July Slst, Mr. j. W. 
llousc: Ought the Jews to be admitted to Parlia- 
ment? — August 14th, Mr. Clarke: Would educa- 
tion eradicate crime ?— August 28th, Mr. Thos. W. 
Rogers: Is the unanimity required in Juries con- 
ducive to the attainment of Justice? — Sept. 11th, 
Mr. F, II. Law : Ought capital punishment to be 
abolished ?— Sept. 25th, Mr. H. Moseley : A. and B. 
are joint lef^sees (but not partner ) of land for a 
term. The lease provides that in case they or their 
executors, &c. should become Bankrupt, or Insolvent, 
or compound with 'their Creditors, &c., the lease 
shall be void. A, becomes bankrupt. Docs the 
Bciiikruptcy of A, render the lease void, either 
wholly or to the extent of A's interest therein ? If 



a partial forfeiture pnly,' is B. en,titled to the forfeited 
interest? — Same evening, Mr. Thos. W. Rogers: 
Does the description of a deponent in an affidavit 
form part. of what;he swears to? — ^Further informa- 
tion can be obtained on application by letter to the 
Hon. Secretary, Mr. Thos. W. Rogers, 70, Fen- 
church -street^ City. 



NOTICES TO^CORRESPONDENTa 



H. Bk. — ^We do not think it would pay to publish 
separately the answers to ^e Bar Examination 
Questions, and we fear it would occupy too much of 
our space. We shall at least occasionally give the 
questions, and those of our readers who please can 
try to answer them. The answers required by the 
examiners should be short — perhaps shorter, as a 
general rule — than ours. 

Lex (Birmingham). — ^The only reason is that 
your society does not now, for some reason or other, 
favour us with the questions or debates. Formerly 
they were forwarded regularly. 

Q. B. — You are not obliged to have your name 
inserted in the list. Moot points and answers should 
arrive by the 20th of each month. 

W. E.— The *' Key *^ contains the questions and 
answers up to the time of publication. Where the 
law has been altered l^e questions have been 
omitted; the repetitions are also omitted. We 
know no work we could recommend; the one 
usually read is Selwyn, 11th edit., price £2 10s., 
1845. Your letter has no date, and we almost fear 
it has been overlooked. 

Lex. — For common law practice and principles. 
Lush by Stephen, and Broom's Common Law ; for 
Equity Practice, Ayckbournor Smith ; for principles, 
Smith's Manual, followed by second volume of 
Spence. Your letter did not reach us till the be- 
ginning of this month. 

E. R. J.— We are aware that the arrangement in 
question is open to the objection pointed out. Our 
desire is to insert a^ many answers as possible, only 
not to have so vely many to the same question. In 
fact, our readers fix on the easy questions, and leave 
the others. This might be remedied by some plan ; 
and perhaps some of our subscribers can favour us 
.with such a plan. 



List of Correspondents.— So many alterations 
have been' made at the last moment, Uiat we must 
delay the publication of the revised list until next 
month ; any further alterations and additions should 
be sent early. The only addition to the former lists 
is the following : Mr. L. Cowlard, jun., Laimceston, 
Cornwall. 
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No. 92. — Mortgage — Insurance (ante, p. 1). 
Mr. Puke, at. p. 60, does not sufficiently answer 
the point raised by the mooter. A policy of in- 
surance being only a contract of indemnity against 
loss upon a particular event, to the amount of 
interest the insured has in the thing insured, is not 
in its nature assignable, nor can the interest in it be 
transferred from one person to another without the 
express consent of the insurer. From the statutes 
regulating insurances and the cases arising thereout, 
It would appear from the case put that, the mortgage 
having become absolute and the mortgagee in 
possession of the premises, the mortgagor has only 
aufih an interest therein, at law, as between himself 
and the insurers, equal in value as the amount 
insured exceeds the mortgage, and therefore can 
only recover from the insurers to the extent of that 
interest ; for, as it is conceived, the mortgagor by 
receipt of the mortgage m«ney has released the 
insurers pro tanto. Should the mortgagor proceed 
to recover to the extent of his interest, adver^eiy to 
the mortgiigee, I think he might be restrained in 
equity until he had satisfied the mortgage. But if 
the policy of insurance was handed over to the 
mortgagee upon the execution of the mortgage, or 
there was an agreement that it should be kept alive 
for the benefit of the mortgagee to cover his interest 
in the premises, it is presumed, on the authority oi 
Powles V, Innes (11 M. and W. 10), and Braik v. 
Douglass (4 M. and Cn 820), the mortgagor may 
recover the whole of the insurance as trustee for the 
mortgagee, and for himself according to their 
respective interests. The constitution of the office 
in which the premises were insured may help the 
case. Supposing the mortgagor and mortgagee are 
Bot acting adversely to ei .h other the case would be 
made simple by paying off the mortgage. A. 

No. 97. — Right to Sue under Covenant (ante, p. 1). 

If A. mortgages to B. and afterwards sells the 
equity of redemption to C, and C. gives notice to 
B. of the purchase of the equity and covenants with 
A. to pay the mortgage money and interest ; I am 
clearly of opinion it does not enable B. to take the 
benefit of such covenant as against C. : to enable 
him to do so it must be a covenant with the mort- 
gagee and not simply with the mortgagor; this 
being the case, the mortgagee has no right of action 
agunst C, nor yet can he, I believe, proceed against 
him in equity. Therefore, I conclude that A re- 
mfuns liable ou; hia covenant, and that he must 
resort to his remedy against C. for his indemnity. 
E. R. Jaques (Handsworth). 
No. lOS,— Auctioneer— 'Buyer— Set off 
(ante, p. 26). 
An auctioneer having been instructed to sell by 



auction, and having sold and delivered the goods, 
applies to the purchaser for payment, who claims to 
set off a debt due from the owner of the goods to 
himself for part of the amount, the mooter desires 
to know whether the set off can be successfully 
pleaded. It will be observed that the goods have 
been delivered, and consequently the auctioneer, if 
ever he had any lien, has parted with it. Coppin v. 
Craig, 2 Marsh. 501, decided that the purchaser 
was entitled to set off a debt due to him from the 
owner of the goods, where the auctionee;r had parted 
with his lien by a delivery of them without payment, 
and Dickenson v. Naul, 4 B. and Aid. 638, also 
further decided, that as the auctioneer can have no 
further interest in the goods than what he derives 
from his employers, he can only bring an action 
where his principaL could have maintained it; it 
follows from these decisions that the set off can be 
successfully pleaded. 

Robert Duke, Jim. (Birmingham). 

No. lOi.— Will— Gift to a class— Who included 
(ante, p. 26). 

tn this case, testator made his will in 1838, cmd 
died in 1855. His will gave to his wife all his per- 
sonal estate and effects for the term of her natural 
life, and from and after her decease, he gave the 
same to his brothers and sisters for their own ab- 
solute use and benefit, to be equally divided between 
them share and share alike, and it further declared 
that if any of his said brothers or sisters, or either 
of them, should die before the money and effects 
therein bequeathed should be payable leaving lawful 
issue, then that such issue should be entitled to the 
share and interest thereby intended for his her or 
their parent. One brother did die before the money 
and effects bequeathed were payable, and be&re the 
testator died, leaving lawful issue four children ; 
and it is desired to know whether these four children 
are entitled under this bequest to a share in the 
tcstator^s personal estate. It must be borne in mind, 
that the brother died in 1836, and that the will was 
not made by the testator till 1838, two years after 
the death of the brother referred to ; and under 
these circumstances, it is asked whether these four 
children of the deceased brother are entitled to a 
share in the testator^s personal estate. A» the will 
stands, it shews it to be the intention of the testator 
that the whole of the testator^s brothers and sisters 
living in 1838 should have equal shares of his pro- 
perty, and that in the event of the death of any of 
those, then that their children should be entitled to 
their parent's share ; it certainly makes no provision 
for the children of the brother who died in 1836 ; as 
far as the objecta were concerned, the ¥nll spok3 
from its date. There can be no doubt that these 
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four children are not entitled to any share in the 
testator *8 personal estate. 

Robert Duke, juu. (Birmingham). 

No. lOi,— Will— Gift to a class— Who included 
(ante, p. 26). 

The circumstances under this will, I understand 
to be these. In 1838, testator makes a will, leaving 
his wife tenant for life, and afler her decease the 
corpus to go to his brothers and sisters with a 
declaration that if any of his said brothers and 
sisters should die before their shares should be 
reduced into possession leaving lawful issue, the 
shares of those so dying, should go to such issue 
accordingly. 

The testator evidently could only include those 
brothers and sisters who were living at the time he 
made the will, for to include the children of a 
brother who had died two years previously, he must 
have distinctly named them as his nephews and 
nieces ; but the declaratioa by the testator appears 
to me to be very express, and abundantly proves, 
that the four children alluded to in the question 
raised by Mr. Smith, are entitled to nothing. 
Observe the words, *' and the said testator declared 
that in case of the decease of any of his said brothers 
or sisters, &c." These words clearly mean those 
brothers and sisters who were living at the time of 
making his will. How could they refer to those lyho 
had previously died ? 

It does not appear whether the tenant for life is 
dead. Assuming, however, that she is dead, I am 
clearly of opinion that the only parties entitled are 
the two brothers and three sisters who survived 
the testator. J. G. B. Edwin. 

No. 104:.— Gift to a Class— Who included 
(ante, p. 26). 
In the first place, testator's wife has a life estate, 
which I presume is determined by her, death, but 
which does not appear, in which event the estate and 
effects are to go absolutely to testator's brothers 
and sisters. The issue taking his her or their 
parent's share, dying before the same became dis- 
tributable or transferable, which event I take to be 
the death of the wife ; then the only question in my 
opinion is, did the deceased brother die before the 
testator's wife, if so, I think there cannot be a doubt 
but that the issue will take their parent's share so 
dying. E. R. Jacques (Handsworth). 

No. 106. — Mortgage — Re-conveyance (vol. 3, p. 26). 
In answer to '* Argens " I beg to lay before him 
the following opinion of Mr. Thomas Jarman given 
in April, 1847 on a case similar to that of ^^ Argens." 
** I am of opinion that the purchaser cannot require 
the concurrence of the personal representative of the 
deceased mortgagee, for although the mortgagees 



did not execute the deed it must be presumed that 
they assented to all its contents, no one would be 
permitted to set up a claim to any part of the 
mortgage debt, except upon the terms and subject 
to the modification prescribed by the deed." 

I am also informed that the late Mr. Brodie had 
in another simiiar case given a similar opinion ; by 
a fellow clerk of mine who saw the opinion. 

B. S. R. jun. (Liverpool). 
No. 106. — Mortgage — Be-conveyance (ante, p. 26). 

The form in which the deed is framed, would, I 
think, enable the surviving mortgagees to execute a 
transfer or a re-conveyance without making the 
executors of the deceased mortgagee parties, not- 
withstan(£ng the mortgagees have not executed the 
deed. 

An eminent conveyancer, some short time ago^ 
took a similar objection in a transaction in which the 
writer was concerned, but there being a difficulty in 
ascertaining who were the representatives of the 
deceased mortgagee, the objection was waived, 
counsel considering that the declaration as to the 
money being advanced on a joint account was 
sufficient to entitle the surviving mortgagees to 
receive the money. 

Of course it would be as well, if possible, to get 
the representatives of the deceased mortgagee to 
join in a re-conveyance. J. G. B. Edwin. 

No. lOe.-Trusteeftn- child (ante^ p. 2G>. 
The mooter in this case says that A. died intestate, 
leaving a wife and a child one year old, and that 
letters of administration were granted to one B., 
and he desires to know if B. does not become trus- 
tee to the child. If the administration granted be 
a general one, no doubt the administrator is trustee 
for the child ; as to the remaining part of the ques*^ 
tion, whether on the death of B. the trusteeship 
does not devolve upon certain parties; it may be 
sufficient to state that title of administration never 
devolves from one person to another by represen- 
tative right, the administrator is the officer of the 
ordinary, to be appointed under the powers, and 
subject to the conditions of certain acta passed in 
the reign of Edward the Third and Heury the 
Eighth ; an administrator's office terminates with his 
life, and therefore, upon the death of a sole or 
surviving administrator, if anything remains to be 
done, an administrator de bonis non administratis 
must be appointed. Some of the best works are 
*^ Stephen's Commentaries on the Law of England *' 
" Williams on'Executors," &c. 

Robert Duke, Jun. (Birmingham). 
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ANSWERS to MOOT t>OINTS. 



No. 101. — U»e and occupation (antCy p. 26). 

Th^ question seems to assume that entry by the 
tenant is necessary to enable the landlord to recover 
for rent. 

Entry is necessary for the completion of the 
tenant's estate, but I am not aware of its being neces- 
sary to constitute a right to rent in the landlord. 
Unless, therefore, the tenant can allege any refusal 
of the landlord to give him possession, he is respon- 
sible for the rent up to the time at which he can 
legally determine his tenancy. 

L. C., jun. (Launceston). 

No. 101. — Use and occupation (ante, p. 26). 

Assuming that, by the parol agreement mentioned 
in this question, a day was fixed for the commence- 
ment of the tenancy, and that the entry of B. to 
plant, &c., took place on or after that day, the entry 
seems quite sufficient ; and A. may recover his rent 
at the quarter's end. It is presumed that when B. 
returned - the key, nothing was said to vary the 
original agreement. C. Clantuampe. 

No, 102. — Evidence — Dying statement (a»te, p. 26). 

The question ought to have shown the nature of 
the trial at nurt prius, ** In criminal cases, the de- 
clarations of a person who relates in extremis^ or 
under^ the apprehension of d^Hng, the cause of his 
death, or any other material circumstance, may be 
admitted in evidence ; for the mind in that awful 
state is presumed to be under as great a religious 
obligation to disclose the truth as is created by the 
administration pf an oath." (Leach's Cases, 400.) 

If the point arose in a civil cause, Mr. Smith 
should have stated the nature of the fact sought to 
be proved by the statement of the dying man. On 
matters of custom, prescription, or pedigree, the 
statements of deceased persons are frequently ad- 
missible as evidence (see 2 T. R. 63—56 ; 3 T. R. 
707). C. Clantrampe. 

No. 10^,— Awtion— Set-off {ante, p. 2Q), 
I venture to differ fVom Mr. Duke on this, being 
satisfied, firstly, that an auctioneer can recover, not- 
withstanding a set-off against his employer, unless 
there be special features in the case to take it out of 
the general rule deduced from Williams v. Milling- 
ton (8 II. Blackstone), and Robinson v. Rutter (25 
Law Tim. Rep. 127) ; and secondly, that no such 
features appear in this case. Mr. Duke, recapitu- 
lating the question by way of prefiKe to his answer, 
says, ** the auctioneer having sold and delivered the 
goods,? and ** the goods have been delivered and 
consequently,^^ &c. 



Mr. Smith's question, however, contains not a 
word about delivery ; the words are, *' the goods were 
removed by B.," and it is the custom, in the country 
at least, for buyers to remove their purchases before 
payment, and without express leave of the auctioneer, 
even where the conditions provide for payment before 
removal. Mr. Smith ■ should have enabled youi 
readers to judge whether there was a delivery by the 
auctioneer, and whether at the time he had notice 
of the purchaser's claim. With deference, I submit 
that even a delivery by the auctioneer, without no- 
tice, although it might deprive him of his lien, would 
not prevent him from recovering -his full price. 

C. Cl-ANTRAMPE. 

No. 10^.— Gift to class^Suhstitution {ante, p. 20). 

On this you have conflicting opinions. Gray v. 
Garraan, 12 L. Joum. Rep. N. S. Ch. 259 ; 2 Ilarc, 
268, is decisive, a fortiori, in this case against the 
children of the deceased brother. 

C. Clantrampe. 

No. 104.-— (7(/l to a class—Who included {ante p. 2G), 

I find there is a difference of opinion upon this 
moot point as to whether the four children of the 
deceased brother take under tlie will. I think that 
the children are not entitled. In this case, it 
appears evident to me th^t the deceased brother was 
not one of the primary legatees, and that the language 
of the gifl to the issue is not sufficiently comprehen- 
sive to include his children. M. 

No. 107. — Mortgage — Several mortgagees — Death of 
one mortgagee {ante, p. 95). 
As. this moot point is substantially the same as 
moot point. No. 105, 1 bcg^ to refer I. S. Q. to the 
opinions of Mr. Edwin and B. S. R. thereon. M. 

No. 109. — Annuity — Husband and Wife {ante, p. 95). 

If a married woman be entitled to an annuity by 
way of rent charge granted out of a frceholi interest, 
either in fee or in tailor for her own life, or for the 
life of another person, she should be a party to the 
release with her husband, and acknowledge the deed 
under the 3 & 4, W. 4, c. 74 (Byth. Conv. vol. 2, 
p. 328). 

But if the rent charge be a chattel interest, as foi 
years determinable vn. a life or lives, a fine is unne- 
cessary^ as the husband alone may convey or release 
it. So if a married woman be entitled to an annuity 
granted for a life or lives out of a chattel real, whether 
it be limited to her heirs or to her executors, it seems 
that a fine is unnecessary (Litt. s. 740 ; 1 Pres. Abs. 
446 ; 1 Com. Dig. 244, s. 35 ; and sec Butt's case, 
7 Co. 25a . 2 Byth. Conv. v. 2, p. 329, 350a, 352). 

I apprehend these citations satisfactorily answer 
the questions mooted by G. M. in the affirmative. 

J. G. B. Enwnc. 
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No. 107. — Mortgagt^Seveml mort^ageu^Deaih of 
one mortgagee (ante p. 95). 

This point appe«r8 to me to involve two questions : 
first/wbether the* decUratioa m the mortg»ge deed 
that the money belonged to the mortgagees on a joint 
account, and that tbe receipt of th« survivor of Uiem 
should be a good discbarge, &c.<, i^ sufficient to enable 
the surviying mortgagee to convey the estate without 
the concurrence of the executrix of the deceased 
mortgagee. I am of opinion that it is ; for the very 
object of inserting such a de^laraiion'in a mortgi^e 
deed (where the money is advanced on a joint 
account) is to prevent the necessity of the personal 
representatiYes of a deceased mortgagee joining in 
a . conveyance, reconveyance, or transfer .of the 
mortgaged estate ; therefore Lam of opinion that C«, 
the surviving jnortgagee, cap iq^ a good convey- 
ance to E. without the concurrence df the executrix 
of the deceased mortgagee. But this deceased 
mortgagee did not execute the mortgage deed, conse- 
quently a second question arises,— are not his repre- 
sentatives on this ground necessary parties to the 
conveyance f Before the Statute of Frauds sealing 
alone was sufficient to authenticate a deed, but that 
statute enacted that all grants of lands or heredita- 
ments must be in writing and signed by ike parties 
making the same. In the case mooted, B. is certainly 
the party making the grant, and therefore I imagine 
he is the only person actually required to sign ; I am 
therefore of opinion that C. can make a good con- 
veyance without the eoncurronce of .Dl, notwith- 
standing the non-execution of the mortgage deed by 
B. In support of t^ese views I would refer the 
mooter to the answers to moot point, No. 105, ante 
p. 12. which is a similar case to the one underdis- 
cnssion. Frbdsrxck Sxith. 

No. 108 — Stamp — Promissory Note (ante^ p. 95). 

The proper stamp for this note is, a sixpenny one, 
as it exceeds £25, and does not exceed £50 (17 & 18 
Yic. c. 83). SoNOBons. 

NoTS. — We have received several similar answers, 
which it cannot be necessary to insert.— Eds. 

No. 109. — Annuity — Husband and wife (ar^te^ p. 95). 

Assuming that no settlement was made previous 
to the marriage, a release of the annuity charged on 
the real estate (which may be properly termed a 
rentcharge) executed by the husband and wife, 
acknowledged and enrolled, would be effectual. 

If the annuity were charged on personal estate, it 
would, on the marriage, vest absolutely jn the hus- 
band, and a release executed by htm alone will be 
good. A. Martyn, jun., 

16, Bedford-circus, Exeter. 



No.liO. — Insohent — County court process (ante^ 
p. 95). 

The mooter says that Ai is indebted to B. in 'the 
sum of £86 ; • that he is served with a writ to enforce 
the payment of the said sUm ; that he files his peti- 
tion and schedule in the county court, and obtains 
protection before the time expires for entering ap- 
pearance ; that' judgment is taken, and that he is. 
opposed on his first hearing by the said B., who 
succeeds in his opposition so &r as to obtain an ad- 
journment for six months^ without protection, the 
judge telling him that he might apply for a renewal 
of his protection when he had been in prison sixty 
days. He has been arrested at the suit of the said 
B*i and put in gaol, and it is desired to know, — 

First, whether the judge has power to grant a 
final order to A. 

Second, whether he can order him to be discharged 
from custody, and 

Third, whether he could file another petition and 
schedule as a prisoner for debt, without the one 
already filed being first disposed of. 

It will be observed that the whole of the matters 
here mooted arise in consequence of the judge having 
a(]youmed the insolvent without protection on his 
Jirst hearing. Sec. 3 of the 7 & 8 Vic. c. 96, gives 
him this power : ** and the commission may acy<mm 
such sitting from time to time.^^ Sec. 28 provides 
^' that if for any of the causes in that behalf afore^ 
euiid, no day be named for making a final order, or 
if. the consideration of such final order be a^oumed 
sine die^^"* &c., or refused, the commissioner shall 
have power, kfter the expiration of such tibie sub- 
sequent to the filing of .the petition, &c., to make an 
order to protect the petitioner from being taken or 
^ detained, under any process whatsoever, lor or in re- 
spect of the several debts or sums of money due, or 
clauned to be due, at the time ^ filing his petition, 
frojfL the said petitioner to the several persons named 
in his schedule of creditom. 

First, it will be clear finom the wording of sec. 28 
that if no day be named fot making a final order, the 
judge cannot grant one, but he is empotrered by the 
same section, when snch a ca^e arises, to make an 
order to protect the petitioner, &c. 

Second, the judge may order him to be discharged 
from custody. The 29th section provides^' that if 
such petitioner shall be taken or detained under any 
process whatever for any debt or claim in respect of 
which he is protected from process by such order as 
aforesaid, it shall be lawful for sUch commissiqner to 
order such officer, &c., to discharge such petitioner 
therefrom;" and 

Third, he cannot file another petition and sche- 
dule, with any good effect, till the one filed has been 
disposed of. If he did file one, it would be coram 
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nonjudicCj and any order made under it would be 
void. Robert DuKE,jim. (Birmingham). 

. No. 111. — Liability of assignee (ante^ p. 95). 

Generally, most of the coyenants in a lease run 
with the land, that is, whoever becomes lessee or 
assignee takes the burden of the coyenapts along 
with the enjoyment of the property. The reason, 
therefore, why a mortgagee of leaseholds by assign- 
ment becomes bound by the lessee^s covenants so 
long as he remiuns. assignee, is because there has 
sprung up a privity of estate between him and the 
lessor, the mortgagee having acquired by the assign- 
ment the entire term and interest in the premises. 

But when the lessee assigns his equity to some 
one else, who takes the burden of the mortgage debt, 
the case differs in this much, that there is no privity 
between the mortgagee 'and the assignee of the 
equity ,^in other words, that the covenants are 
purely personal, and as such bind only the parties 
who enter into them. The assignee of the equity, 
however, becomes liable while such to the covenants 
in the lease, because those covenants, as I have said 
before^ go along with the ei\joyment of the land, and 
therefore find not only the lessee, but every assigned 
thereof. 

The consequence of all this is, therefore, that the 
mortgagee is only bound to look to those he has 
contracted with, and in like manner the lessee would 
have his right against the assignee of the equity, 
provided the latter refused or did not take the 
burden of the mortgage pursuant to the covenant 
entered into by him with the lessee. 

J. G. B. Edwin, 



NOTICES TO CORRESPONDENTS. 



J. W. S. L. — Do you wish to have your name 
inserted in the list of correspondents on moot points ? 

S. M. — ^A second edition is announced as being in 
the press. 

Lex (Manchester). — ^You will be in time for 
Hilary Term. The best book is Spence ; the second 
volume will be sufficient for your purpose. 

T. S. J. — We will consider your suggestion. The 
articled clerks are, however, somewhat difficult to 
please : there is no union or community of feeling 
among them. 

Soldiers— AuREST for Claim under £30. — It 
is not ffenerally known that a soldier cannot be im- 
prisoned on account of 'kny demand not exceeding 
thir^ pounds, exclusive of costs. Such is, however, 
the met ; and on Friday week a soldier of the German 
Legion, who had been arrested in an action for 
seduction, in which the damages were £5 and the 
costs £28, was discharged from custody by Mr. Baron 
Bramwell, and the plamtiff* ordered to pay the costs 
of the application. 



SUBSCRIPTIONS. 



The subscription for Vol. IL (Nos. 13—25) is 
£1 28. and we shall be obliged by the amount being 
forthwith remitted. The siwscription for the current 
volume (Nos. 26 — ^37) is £1, if »rc-paid ; if not pre- 
paid it will, as in the case of vols. I. & IE., be £1 28. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre-pavment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publisher, Mb. Thomas Day, of 
No. 13, Carey Street. 

ARREARS OF SUBSCRIPTIONS. 
As the second volume is now complete^^ we should 
be obliged by payment of Subscriptions for that 
and the first volume. We are extremely anxious 
(for particular reasons) to have all arrears settljed, 
and we shall, therefore, be obliged if those who are 
in arrear (and we are sorry to say this is the case 
with many hundreds) will forthwith pa^, and so 
spare us the necessity for making application for the 
amount. 

Now RMdj, prloe sa&, S vok. doth. Hie Fourth Edition of the 

KEY TO THE EXAMINATION QUES- 
TIONS : Embracing the Qoeations pot et the Eznminatlon of 
Articled Clerki fh>m the Enrlieet Period to the Preient Tlree; 
rather with Full Antwen thereto, /uid copione Refierencoa to Gmoi 
I AnthoritieflL In addition to eiving the Articled Oerk the beet 



Together with Fall Anewen thereto, /uid copiona Refierencoa to Gaaea 

and AnthoritieflL In addition to givlr ' .^..-^ ^ 

idea of the Examination he will nare to pan through, th^ Woric . 
fonna a most comprehenslre elementary treatiae on the rariona 
branches ofthe law in consequence of tho (tallnesi and completenei^ 
with which the Answers have been given. 



A^ 



N APPENDIX TO THE THIRD EDITION 

OF THE KEY TO THE EXAMIKATION QUESTIONS, 

Price 7a. 6d., Svo. sewed; Containing the Qncations and Answers 
at the Examination of Articled Clerks tnm IMl to ISU, on all tlio 
branches of the Law. *** Either of the Worka wiU be ftn-wardod 
post-ft-ee on a poat-ofBce order for the pnbllahbd price being remitted 
to Thomas Dat, 18, Carey-street, Linooln*s-inn. 

Just published, price 4a. 6d., 8to. sewed, 

LITTLETON'S TENURES: with Notes, and 
Copious Qn^ons on the Text and Notes. New Edition. 
The mode in which this work has been edited is, in the flmt plaesi 

ar omitting the portions quite obsolete ; in the next place, by slightly 
tearing LnrLvroa's Text, where some partial change has been made 
In the law since Littleton's time ; and, in the third place, by adding 
notea to rery many of the sections, noticing the changes made by 
statutes, and in some cases stating recent decisions of importance, 
and, in the last pUuse, by ftimishing a most co m plete ser«o:» of 
gpestlons on the texts and notes. 

London : T. F. A. DAY, 18. Carey-street, Lfnooln's-inn. 

HOLLOW AY'S PILLS. 

HOLLOWAY'S PILLS, an inestimable remedy 
for Disordered Stomach and Weak Constitution. These astonish- 
ing Pills have such strengthening and Invigorating properties, that 
persons of low or ner>*on8 habits, or whow difrestive organs are in 
any way impaired, should have recourse to them, as the most dpbtli- 
toted have been restored to the bleminfi^ of health by their r.iw, aiVcr 
every variety of medicines have been useless; consequently the 
Faculty have recommended all pei*aons going abroad subject to 
billons affections or complaints similar to the above, to make nae of 
HoUoway's Pills. _ , 

Sold by all Medicine Vendors throughout the World ; at Professor 
HoUoway's Establishroenta, 244, Strand, London, and 80, Maiden 
Lane, New York; by A. Stampa, Conat«ntinople ; A. Onldicy, 
Smyrna; a nd H. Hootls, Malta. _^^.«__^^ 

Ftiiitcd and pnbllslied by Thomas F. A. Dat, at hia rssldencc. 
No. 13, Carey-street, LinoolnVinn-flela^ in the pariah of St. 
■ Clement Danes, In the county of MUhllesex. - WodnciMbiy, Oct, 1, 
Ifi-btt. 
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ANSWERS TO MOOT POINTS. 



No. 112.— -Dotoer <mt of Mortgaged EiUate after 
forecioaure (anUy p. 97). 

It was unnecessary, previous to tlie Dower Act, 
to limit the estate to uses to bar dower, because 
the coxirts of equity (breaking through the strict 
rules of law) treat the mortgagee as holding the 
estate merely in the nature of a pledge or security 
for payment of bis money, upon which no right of 
dower could possibly attach (Hughes Mortgages, 
▼ol, 1, p. 22). I think that the mortgagee, having 
obtained a decree of foreclosure, does not alter the 
complexion of the case, and, therefore, his wife need 
not be a party to and acknowledge the deed. 

J.J. 

Ko. Il2.—Dawer out of Mortgaged EitaU after 
Foreclosure (ante^ p. 97). 

Dower in this case attaches on the property. 
When tmce the equity otf redemption is foreclosed, 
the debt is extinguished ; and the mortgaged estate, 
in the hands of the mortgagee, or his representative 
at the date of such foreclosure, is transmissible, 
according to its original and proper nature (5 Byth. 
Conv. V. 6, p. 498). In the present case, supposing 
uses to bar dower had been inserted in the mortgage 
to R, no dower could have arisen. A dectee of 
foreclosure is veiy rare, and therefore the profession 
do not coniider h requisite to provide against the 
contingency. M. 

No. 112.— Doww out of Mortgaged Estate after 

Foreclosure (ante, p. 97). 

From the facts stated, I am disposed to think 

that the wife is entitled to her dower. Although 

the legal right of the wife of a mortgagee to dower 

s at once restrained by equity on its attempted 
enforcement, yet this provision, I apprehend, applies 
only while the transaction is the ordinary one 
between mortgagee and mortgagor, and exisU only 
while that relation is sustained, and that, Imme* 
diately on the equity becoming foreclosed, and the 
consequent assumption by the mortgagee of the 
entire ownership of the property, such dower is 
made absolute, where before it was only the pre-^ 
carious right resulting from a mortgagee's interest, 
being apparently the natural consequence of the acr 
cession of interest, from an estate liable to redemption 
to one freed from such liability and of an absolute 
nature. The practice of not inserting the dower 
uses, or a declaration to bar dower, in niortgages in 
fee, must, I think, be on account of the wife's dower 
out of mortgaged estates b,eing considered virtually 
annihilated, and the almost general adop^on^ of 
mortgages with powers of sale, whea (pr^oture 



is not' usually resorted to, by which the mortgagee 
can sell under the power, and his wife's dower, for 
the reasons before stated, is never made a ground 
for her concurrence in the conveyance, hut in casea 
like the present where, I presume, having no power 
of sale, foreclosure ensues, some such bar, where 
approved, would i^pear desirable. 

I am 0orry I am not enabled, after some trouble 
in searching for an authority, to give Mr. Edvrin 
more than my own thoughts on this point which 
are, therefore, advanced with some degree of 
hesitation. W. Henrt Randlbs.- 

'No. li%^l>ower out of Mortgaged EstaU after 
Farectosure (jante p. 97). 

Whether a mortgagee In fee purchase or foreclose 
his mortgagor's equity of redemption, the quantity 
of interest he atsquires'in the proper^ b the same — 
a fee simple absolute, whereupon all the incidents of 
that estate, of wUch dower u one, immediately 
at^ch. And «»« ibredoMire U toonsidered ms a new 
purchase of the land (Casbome v. Scarfe, 1 Atkin 
606), and as an estate cannot at one time be a^^nort- 
gage and at another oease to be so by one and the 
same deed, the insertion of dower uses in the mort- 
gage deed could not have availed in the case pat by 
Mk. Edwin; consequently B.'s wife will be a neces- 
sary party to a deed of aUena^on Of the property by 
B., whteh must be acknowledged by her to releaae 
her right to dower. The wile of a mortgagee in fee 
in a forfeited mortgage is at law entitled to dower, 
but the legal estate vested in him is iu cquiiy pro. 
tected against it, for the land in the hands of the 
mortgagee is only -a pledge, and the mortgagor is 
held to be the real owner until foreclosu. e, and pos- 
sessed of it in his own right. Thereforei and on the 
authority of Casborne y. Scarfe, a declaration to bar 
dower pr dower uses are not, as I suppose, inserted 
in mortgages in fee, for, having no beneficial 
operation, they are superfluous. A. 

No. 113. — Dower-f^Morigage (ante p* 97). 

Would not the difficulty have been overcome if 
B;, instead of foreclosing, had sold the property? 

Arosi^s. 

No. 115.r*-5afc or Hire-^Lien Xante, p. 98). 
In this cas^f B. contracts adebt /or Ifts Jdre of a 
guilt he>XB). afterwarda makes a contract with A. 
for .the purchase of the said guuf the gun is in the 
handa of the purchaser^ and the contract is com- 
plete ; the gun is afterwards sent for repairs to A., 
and it is desired to know, under these circumstances, 
whether A. has not a lien upon it for the hire. It 
has been decided, in several cas^ that a man has 
a lien for the libour abd skill he employs iq the 
iteration, of artioles ddivetvd t» hin for snoh 
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purpose, to the extent of the charges incurred hy 
such alterations (9 East, 433; 1 Atk. 235 ; 4 B. 
and A. 841). So far, A. has then a lien upon the 
gun, but I know of no case which will authorise 
him to with'old the gun for the hirep he should 
bring his action and recover the amount due to 
him for hire. B. <ihay bring an action either in 
detinue or trover against A., to recover the gun 
or its value, and any damages he may have sustained 
from or by reason of its detention. I suppose the 
price of the gun to have been paid ; the question is 
silent on this head. 

Robert Puke, jun. (Birmingham). 

No. 116. — Reconveyance — Jtamp (ante p. 98), 

I conceive the stamp duty in this case will have to 
be calculated on the X650 only, B. having no charge 
for the £150 on, the mortgaged premises, but only a 
lien on the deeds. Argeks. 

No. 117. —Husband's Liability for Wife's Debt9 
{ante p. 98) 

A husband is not liable for the debts of liis wife 
contracted after the commision of adultery^ unless he 
subsequently pardon her " misconduct. — 2 Bright on 
Husband and Wife, 14. Aroeks. 

No. 117. — Husband's Liabilities f on Wife a Debts 
(antep, 98). 

I take it to be clearly settled, that where the 
wife is guilty of adultery and either elopes from 
her husband, or is expelled by him from his house, 
on that account, and after he has refused to receive 
her, he is not liable even for the bare necessaries of 
life supplied to her during their separation, although 
he do not generally, or specially, prohibit tradesmen 
from trusting her (see Gbvier v. Hancock, 6 T. R. 
603; Hardie v. Grant, 8 C. and P. 6-12; Manby v. 
Scott, 3 M. and P. 119, S. C. ; 5 Bing. 550). 

R. H. H. 

No. \n. —Husband: s Liabilities for Wife's Debts 
{ante p. 98). 

The husband is not liable (Selw. N. P. 10th edit. 
p. 274 : Emmet v. Norton, 8 C. and P. p. 506 ; 
Govier v. Hancock, 6 T. and R. 603). 

A. Martyn, Jun. 
(15, Bedford-circus, Exeter.) 

No. Ill .—Husband' s^iabilitics for Wife 
{ante, p. 98). 
Tlic mooter does not put this question fairly : he 
does not state whether the husband continued to 
cohabit with the wife* or not after the commission 
of the adultery had been discovered. If he did, he 
is chargeable foi all necessaries supplied to her ; if 
he did not, he is not bound to pay for them, even 
though he had ljim«elf l)cforc committed adultery 



(Bamwall and Adolphus, 227). As a rule, a 
husband is never liable, under any circumstances, . 
to any debts contracted by the wife, which are^or 
anything els^ but necessi^ries suitable to «kis sta- 
tion, yet if he do any act precedent or sabsequeht,* 
whereby he shew? his consent to the contract made 
by the wife, he may be charged thereupon. ^ 

KoBKBT Duke, jun. (Birmingham), 

No. 117,— Huaiband'sLiaUUties for Wife^ideita 
{ante, p. 98). 

Where the wife elopes from her husband and lives 
in adultery the husband is not Ij^ble for ^ ^cessaries - 
supplied to her (Morris v. Martin, 1 Strange, d47). 
And where the husband turn6 the wife out bf dool« 
on , account of her having committed adultery under 
his roof, he is not liable for necessaries furnished to 
her after expulsion (Ham v. Torley, Selw. N. P., 
260). . For aught that appears by Argus's question, 
the wife might be living with her husband. J. J. 

No. 118. — Agreement bindSnjf heirs {ante^ p. 1^8): * * ' 

HeiA must be expressly named in A ' writitig 
under the hand and seal, otherwise they are not ■' 
chargeable (Gilford v. Manley, Cos. temp, Tilhat,. 
108), but if a man bindeth himself, hi^ cxecotor^ 
are bound, though they be not named, because they 
are implied in himself, but so it isnot^of the heir 
(Co. Lit. 209). I submit, that inasmuch, as the 
New Stamp Aet has omitted the word^ ^^ tinder ' 
hand only *\ which Wre in the Act 65 Geo. 3, c. . 
184, it is immaterial whether the agreement be 
under hand or under hand and seal. • <f . J. 

No. lis.— Agreement binding Heirs (ante p. 98). 

The heirs will not be bound unless they are 
specially mentioned ; while the reverse • is the case 
with respect to executors and administrators, they 
being, by intendment of law, included in the person 
of their testator. 

It is of use to insert the word ** heirs" in an 
agreement, but not of executors ahd administrators. 

Argt'ns. 

No. 118. — igreement bituKng Hrirs {ante, p. 98). 

A mere agreement under hand only will bind the 
heirs of the parties if it be for the sale or purcha^s 
of real estate ; in othei cases the heir would not be 
bound unless it wais by deed under seal, and then the 
heirs must be named (2 Saund. 7, n.. 4 lb. 130 ; 
Wnison V. Kimbley, 7 E. 128). 

The executors and administraitors of a party are 
usually named in ail agreement, but this is not 
necessary in order to bind his assets, as* his repre- 
sentatives are, by intendment of law, included in 
his person (Hyde v. Skinner, 2 P. Wms. 270). 

J. G. B. Edwin. 
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No. 119. — County Court Action agcUfut High Bailiff 
(anU^ p. 98). 

The 118th section of the county courts act pro- 
vides, ^'That one calendar month^s notice at least 
shall be given in writing before the commencement 
of any action against any person for anything done 
in pursuance of this act, such notice to state the 
cause thereof, and that the action shall be com- 
menced within three months after tiie fact committed 
and not afterwards." The mooter states that an 
action was brought, that this notice had not been 
ginen^ that the action was withdrawn and a notice 
given which expired two days after the three 
calendar months had run out, and he desires to 
know — 

First, — ^Whether the first summons cannot be 
considered a sufficient notice ; and second, whether 
the second siunmons cannot be considered a contin- 
uation of the first action. 

First, — ^The summons cannot be considered as a 
notice at all. Sec. 138 was framed with the inten- 
tion of preventing litigation, for it is there provided 
that if, after notice had been given, the officer 
should tender sufficient amends, no plointiiT should 
recover. The summons cannot be considered a 
notice. Sec. 59 clearly shews it to be the second 
step in the suit, the entering of the plaint being 
the first, the issuing of the summons the second, 
consequently, were this to be considered notice, 
the officer would never be able to comply with the 
IdSth sec. by tendering amends before action 
brought. 

Second, — It cannot be considered a continuation 
of the first action ; the mooter states the first action 
was mthdrawriy the second action would be a new 
action, it would be on a new number, and would in 
no way relate to or have any connection with the 
first ; it was. entered too late, and D.*s remedy is 
gone. 

The only provision made for the continnsition of 
actions is by rule 190, and that. i% to prevent the 
operation of the Statute of Limitations. 

Robert Dukb, Jnn. (Birmingham). 



NOTICES TO CORRESPONDENTS. 



*^A Constant Rrader.**— It is better not to 
make abbreviations in the answers ; we should 
rather answer the questions which we understood 
first, leaving the difficult ones for further considera- 
tion. By so doing you would ascertain what real 
amount of work you had to do. 

T. S.— We think you will find it useful to join the 
society when you come up to town. 

F. .T. P. — We find we cannot do it. It is impos- 



sible to accomplish that which will not receive 
support. 

B. C— If you read the bopks referred to carefu^ 
you are sure to pass, supposing that there is time 
for you to get through them. 

List of Corrbsponoemts.-— The following is the 
only addition to the list, anU^ p. 131 — ^viz., Mrl 
J. W. S. Lavender, of Bromsgrove. 

SUBSCRIPTIONS. 



The subscription for VpL IL (Nos. 13—26) is 
£1 2s. and we shall be obliged by Uie amount being 
forthwith remitted.. The subscription for the current 
volume (Nos. 26 — 87) is £1, if ore-paid ; if not pre- 
piud it will, as in the case of vols. I. & IL, be £1 2s, 
We should orefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre -pavment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publisher, Mr. Thomas Day, of 
•No. 13, Carey Street. 

ARREARS OF SUBSCRIPTIONS. 

As the second volume is now complete, we should 
be obliged bv payment of Subscriptions for that and 
the first volume. We are extremely atxious (for 
particular reasons) to have all arrears settled, and 
we thall, tberetbre, be obliged if those who are in 
arrear (and we are^ sorry to say this is the case with 
many hundreds) will forthwith pay, and so spare us 
the necessity for making application for the amount. 
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KEY TO THE EXAMiNATION QUES- 
TIONS : Embracing the Questions pot at the Examination of 
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Together with Fall Answers thereto, and copious References to Cases 
and Authoritlesi In addition to giving the Articled Clerk the besit 
Idea of the Examination he will have to pass throagh, this Wot k 
ftiniis A toiost comprehensive elementary treatise on the rarioua 
branches of the law in consequence of the ftillness and completeness' 
with which the Answers have been given. 
Alsoi 

AN APPENDIX TO THE THIRD EDITION 
OF THE KEY TO THE EXAMINATIONT QUESn02fS 
Price 7s. Gd., 8va sewed; Containing the Questions and Answer* 
at the Examination of Articled Clerks from 1841 to 185a, on all the 
branches of the Law. *•* Either of the Works will be ferwanled 
post-ft-ee on a post-ofllce order for the pnblUhed prlee being remitted 
to TnoxAa DaTi IS, Garey-ttrcet, Ltncoln's-inn. 

HOLLOWAY'S OINTMENT AND PILIA 

HOLLOWAY'S OINTMEOT and PILLS un- 
doubted remedies for Swellings and Stifftaess of the Limbic 
^Mr. j; P. King. Chemist, of West Cowea, writes to P ro fe s s or Hoi- 
loway that Robert Hunt, of East Oowes fell from a seaflbld three 
years ago, causing enorrooitt swellings, which produced SDch a stiff- 
ness of the limbs as to Incapacitate him from walking; be tried all 
medical men, and was In the Newport Hospital for three reara, but 
turned out incurable. After using your Ointment a&d Plus for four 
months he is now perfectly cured. 

Sold by all Medicine Vendors thfoughont the World; at Profe»or 
HoUoway's EsUblishments, Si4, Strand, London, and 80, Maiden 
Lane, New ^ York; by A. SMunpa, Constantinople; A. Ouldley, 
Smyrna; and E. Muir, Halta. 

Printed and published by Thokjh F. A. Dat, at hi* rerideaea, 
No.- la, Carey-street, Lincoln's-lnn-fleldB, In the parish of St. 
Clement Danes, in the county of MddleMx.^ Saturday, Nov. 1, 
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ARTICLED CLERKS. 



Result of Michadmoi Term examination, — ^It 
appears, that at the examination in Iftst tenn, there 
was a rather unasually great number of candidates, 
no less than X20 having perfected their testimonials ; 
of these 117 only appeared on the actual day of 
examination, some occurrences having taken place 
to prevent the other three from being examined. 
Of these 117, one hundred were passed^ and only 
seventeen rejected, which we do not consider at all 
a large number. To one of the candidates, W. A. 
G. Langley, of Chudleigh, the examiners awarded 
a prize of books, he having been, we presume, the 
best of the candidates to whom such a prize is open^ 
for, as our readers are aware, many articled clerks 
are excluded from the competition. A circumstance 
which certainly detracts from the merit of the person 
obtaining the prize (see ante^ pp. 61, 68, 97). 

Amongst^ the gentlemen who were admitted in 
Michaelmas Term, we notice the name of Mr. 
Joseph Beaumont, the author of the work recently 
published on the Law and Practice of Bills of Sale 
(2 Chron. 185 — 8), and to whom^ also, we have 
at various times, been under considerable obliga- 
tions and we may add, too, our readers likewise. 

Articled clerk — Service under articles— FUing affi^ 
davit of due execution of articles— Stamping articles. — 
jMrewly a decision has been given under the 19^ 20 
Vic. c. 81 <stated ante^ pp. Ill— 2), providing^for 
the stamping .^f articles of clerkship after their date. 
Where a clerk was articled in 1844, and duly 
served the whole of his time, but in consequence of 
the neglect of his master, his articles were not 
stamped, and, consequently, no affidavit of due exe- 
cution was filed ; and where, after the passing of the 
19 & 20 Vic. c. 81, such articles were stamped in 
pursuance of sec. 3{ this court gave permi sion that 
the service under such articles might be reckoned 
from the day of the execution, and also that articles 
of clerkship subsequently entered into might be 
vacated (exparte Francis Norton^ 28 Law Tim. Rep. 
68). 

Service under articles — Intermission in sef-vice, — 
Counsel applied for leave that the applicant might 
be allowed <p go in and be examined by the exa- ) 
miners of the Incorporated Law Society, with the 
view to being admitted to practice as an attorney. 
In 1849, Lovesy was articled to Williams and 
Griffiths of Cheltenham, and served under his 
articles four years, when he left theif office to attend 
some family law matters, which occupied his atten- 
tion for a year, during which time he was not under 
their contit>l or supervision, but conducted this 
family business at a place in Cheltenham, a few 



doors from the office of Williams and Griffiths, but 
quite independent of them. Since that time, he 
had also read with another gentleman. Mr. 
Williams is dead, and Mr. Griffiths could not con- 
scientiously ffive the usual certificate of five years' 
service under the articles. By tlie court ; — ^We can- 
not look to the qualification of the applicant, but 
only to see whether he has served the five yean, 
which the statute' requires. This cannot be service 
under the articles (exparte Lovesy, 28 Law Tim. 
Rep. XOl). 



PROFESSIONAL NEWS. 



New Attobnet General,— By the elevation of 
Sir Alexander Cockbum (the late Attorney- 
General) to the Chief Justice of the Common Pleas, 
Sir Richard Bethell has been promoted from being 
Solicitor-General to be the Attorney- General — a 
thing, which was, as a. matter of course, under the 
circumstances. Oh this occasion, we are furnished 
with the following particulars of the really able 
and indeed unrivalled equity lawyer. Sir Richard 
Bethell was bom at Bradford, Wiltshire, in the 
year 1800, his father being doctor Bethell, a phy- 
sician of some eminence, residing at Bristol, who 
was descended from the anciegit Welsh family of 
Ap Itheli. He was educated at Bristol Grammar 
Sdiool, and afterwards proceeded to Wadham, 
College, Oxford, where he was first class in classics, 
and. second class in mathematics. He entered the 
University. at fourteen years of age, and took his 
degree of Bachelor of Arts at the unusually early 
age of eighteen. Afterwards he became a private 
tutor at Oxford, in which capacity he met with very 
great success. The Benchers of<the Middle Temple 
called him to the bar in November, 1823, and in 
1840, he was made a Queen's Counsel, and in 
December, 1852, he was appointed Solicitor-General. 
Sir Richard Bethell is Vice-Chancellor of the 
County Palatine of Lancashire, and standing counsel 
to the yniversity of Oxford. He was first returned 
for Aylesbury in April, 1851. 

Solicitor- General. — ^It appears that after great 
delay the Right. Honourable J. A. Stuart Wortley 
has been appointed Solicitor- General in succession 
to sir Richard Bethell. It is not yet announced 
that he has resigned his office, of Recorder of London, 
but, of course, he will do so. For this latter 
appointment Mr. Bodkin and Mr. Ballantine are in 
the field. The late promotions have been subjects 
of great interest among the members of the bar, 
there having been great exertions used by the 
friends of different parties to bringthem in. 
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MOOT POINTS. 



No. 126. — Apportionment of Renti, 
Would one of you correspondenttf' be so good as 
to advise me on the following point, through the 
medium of the Law Chbomiclb ? 

It is doubtfid whether under 4 & 5 Wm. 4, c. 22, 
rents, &c., determinable on the death of the party 
entitled to reeeive them, are apportionable. The 

2nd sec. enacts that '^ all rentrcharges, &c 

shall be apportioned so and in such manner, that on 
the death of any person interested in any such 
rents, &c., or in the estate fund office or benefice^ from 
or in respect of which the same shall he issuing or 
derived^ . • . he or she, &c., shall be entitled." 
Do not the words underiined show the intention of 
the act to be that non-continuing rents, &c., shall 
be apportioned as well as those that continue aHer 
the death of the party entitled to them f The act 
seems to have in view the. case of rent-charges, &c., 
determindbU on the death of the parties ^/ranting 
them. Should this be the case, to make the former 
and latter i^Uuses of the 2nd section agree, either the 
former clause must- be restrained or the latter 
extended. As remedial statutes are to be construed' 
liberally, and it is a maxim of law that no right is 
without a remedy, the former plan would appear to 
be the mpst proper. The words of the preamble 
are certainly in &Tour of the extension of the former 
clause. C. S. W. 

No. 127. — Mortgage not Completed -^.Expenses 
andvUerest* 

A few months ago Mr. A. purchased a large estate 
in Ireland, which was adverUfsed for sale in the In- 
cumbered Estates Court, but not being able to raise 
the whole of the purchase-money,, he instructed hia 
solicitor to procure for him several thousand pounds 
on security of the estate. The solicitor, therefore, 
enquired of another professional Mend if he had 
a client who would lend the amount, and being 
answered in the affirmative, an agreement was 
entered into between them for the loan. This 
agreement was not in writing. It may not be 
generally known, that on a sale in the Incumbered 
Estates Court, the purchakr must pay the purchase- 
money to Uie credit of the commissioners before he 
gets his conveyance. Accordingly, both solicitors 
went over to Dublin ibr the purpose of completing 
the matter, and the money was actually transmitted 
through the Bank of England to Ireland by the 
mortgagee. It appears that the mortgagee's soli- 
citor, not''knowing the pra<itice'of the court, expected' 
to have received the conveyance from the commis- 
sionen At once, and that the mortgage would hare 
been executed immedictelyt Tliii courae cotdd not. 



however, be adopted, in cousequence of 'the rules 
of the court, but he .was told by one of the com • 
missioners, and also by a legal gentleman whom he 
consulted, that the security would be most satis- 
filctory. He then wrote to his client, and received 
an answer not to pay the money into court unless 
he got the conveyance and mor^;age completed at 
once. This, of course, was impossible, and the 
purchaser was put to seridus expense in obtaining 
the money elsewhere. The money forwarded to 
Ireland laid in the bank for twenty-two days, and 
the intended mortgagee has noiy brought an action 
against the purchaser for six months interest on the* 
mon^ ; commission paid to bank, and his solicitor's 
charges, iucluding procuration fee. 

Qusre, has the purchaser, under all these cir- 
cumstances, a good defence to the action, and if not, 
what sum is he strictly bound to pay. Lex. 

No. 12S.^Sale^No signed Contract-^Right 
of Ways, ^c. 

In the month of August last a certain property, 
over several parts of which a right of road e^sted, 
was put up for sale by public auction, and sold to 
A., who paid the deposit thercfon. Subsequently, 
A. declined to complete, on the ground that he was 
not, at the time of making the bidding, aware that 
such right existed, and also, that it was not named 
in the conditions of sale. A. has been advised that 
inasmuch as. he did not sign the contract affixed on 
the conditions, he can hyfrtrf siting the deposit money y 
legally decline to complete. 

The mooter wishes to know, first, whether he can 
so decline ; and, if so, whether (secondly) he will 
be Mble, in case of a second sale, for the deficiency 
(if any), thereby occasioned. Aliquis. 

No. \2Q. -^Treasure Trove. 

A., the. owner of a freehold estate, lets the same 
to B. as tenant to him for a term of seven years \ 
during which term, B., in ploughing, finds certain 
jars,, containing old coin and other valuable relics. 
A., as the owner of the land under which they were 
found, claims them ; but B., on the other hand, 
holds, that the lands, having been demised to him 
for the said term were, for the time, his own pro- 
perty, and; consequently, declines to give them up. 
Is this a correct view ? Perhaps some correspondent 
will advance an opinion ? Aliquis. 

No. \9X). -^Certificate of Acknowledgment of Deeds 
hy Married Women-^Fees on filing, 

B. a vendor stipulates in his conditions of sale of 
a certain estate about to be sold, that the purchaser 
shall on completion of the purchase take the original 
certificate of the^knowledgment of the conveyance 
by a feme covert, and the affidavit of one of the 
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commiBsionen Terifying sach certificate, and haVe 
them filed, and pay the fees incident thereto. Can 
iBuch condition be enforced? Or in not a vendor 
always bound to have them filed, ftij the fees and 
hare an office copy of the certificate handed to the 
purchaser? Frsd. Smith. 

No. 181.— il« io Quantity of Estate. 

A., by hidenture, " grants and releases '' to B., his 
ezeentois, administrators, and assigns, certain lands 
(held in fee -simple), to hold the same *' unto and 
to the use of B., his executors, administrators, and 
assigns lor ever.*^ What estatCL does B. take ? 

L. C. Junior. 



LIST OF CORRESPONDENTS. 



The following are the only additions to the Lists, 
onto, pp. 181, xz., Tix. : — 

Mr. S. S. Partridge, Messrs. R. and G. Tollers, 
Leicester; Mr. Thomas Spencer, Messrs. Crowdy 
and Co., Swindon, WttU ; Mr. J. O. H. Taylor, of 
St. Giles'-street, Norwich. 



NOTICES TO CORRESPONDENTS. 



J. G. N.^— It is not likely that any one would 
correspond with you under a designation of that or 
any other kind— in feet, only in your proper name. 

B. T. H.— The "Key** brings the questions and 
answers down to MJchaelmas Term, 1855; the 
subsequent, questions and answers will be found in 
the Chromde. We haye no doubt that a " thorough ** 
perusal (i. ^.^ if you ha^e a tenacious memory), 
of the " Key ** wotdd suffice to get you though the 
examination, and the proof is to be found in. the 
fact that the minority of the questions at each 
examination can be answered firom the ^^ Key." We 
do not, however, advise you to rely on it entirely, 
because wis do not think yon should limit your 
legal knowledge to just sufficient to get through the 



SUBSCRIPTIONS. 



Amswxbs to Moot Ponrrs.— We find our diffi-- 
culties as to these increasing, for we now receive so 
many that we are obliged to omit some. We trust 
this will be accepted as a sufficient apology for the 
non-appearance of several in this number. We 
wish some concerted plan could be adopted among 
correspondents as to these answers. Suggestions 
vfUl be thankfully received. 



The subscription for Vol. II. (Nos. 18—25) is 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription fer the current 
volume (Nos,. 26 — 87) is £1, if Dr«-paid ; if not pre- 
paid it will, as in the case of vols. I. & £[., be £1 2ft. 
We should prefer pre-payment of subscriptions, and 
as it is an aavantage to our subscribers we trust they 
wiU for the future adopt the pre-payment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publisher, Mel. Thoma» Day, ot 
No. 18, Carey Street. 

ARREARS OF SUBSCRIPTIONS. 

As the second volume is now complete, we should 
be obliged by payment of Subscriptions for that and 
the first volume. We are extremely anxious (for 
particular reasons) to have all arrears settled, and 
we shall, therefore, be obliged if those who are in 
arrear (and we are sorry to say this is the case with 
many himdreds) will forthwith pay, and so spare us 
the necessity for making application fi>r the amount. 

Kow ready, of vrmj Stattoner and Bookadler, 

The SOUGITOBS' ALKANAC and DIABT, 

18B7. 

Now 1. ThrM d»7« on a i»««-pilce Si. 6d., bound In doth. 
No. S. Two daya on a page->prtce 4a., hatf-boimd In leathflr. 
No. a One day on a page-iirteo Aa., 1ial»Knmd In loaUker. 

THE 80LI0IT0B8' POOXXT DIABY . 

Prtoe Sa. 6d., In leather tnek. With • Portrait of Babos Polmck. 
GnooicBsbMn and Soxa, PnldUhera, ft, Pateraoater-row. 

Now Beady, prtee S9a, 2 toU. doth, Hm Fourth Edttfam oTthe 
EY TO THE EXAMINATION QUE?- 



K 



TIONS : Embradng the QneaUona pnt at the KTamlnatloB ni 

Artlded Clerks from the Earliest Period to the Preaant Time; 
Together with Full Answers thereto, and eopioos Be te raneea to Caaea 
and Anthortttos. In addition to giving the Artlded Clark the beak 
idea of the Examination he wfflhaTe to pass throngfa, this Woik 
forms a moat oomprohenslTe dementary tieatlae on the varioos 
branches of the lew io oonsequenoe of the ftaOness and eompluiansaa 
with whidi the Answers have been glTsn. 
Also, 

N APPENDIX TO THE THIRD EDITION 

OF THE KEY TO THE EXAMINATION QU£STIONH» 

.'7s. 6d.. 8Ya sewed; Oontelntog ?•<>««?«».«* ^"PTf 

at the Examination of Artlded Clei£s fhmi lUl to 185ft, on «n ^ 
bxmncfaea of the Law. V Either of the Works wm be te r w a rd e d 
poat-fkee on • poat-otto« order for the imblUhed prtoa batag xwnlftted 
to Tboxas DAT, IS, Carey-atrtet, LInedaVlna. 

OLLOWATS PILLS A MOST EX- 

CELLENT REMEDY for IndigertiOTL— Chtri« 

Strong, briddayer, of the parldi of Burghfield. near RMdtec , Betk- 
Aire, with great gratltnde informs Profosaor H^waythrt his pOla 
hnre onred hhn of Indigestion, aocompanled with aU tts horron, 



Price? 



H 



irenlphysldana had been eonanlted in Tata. Fbrthraeyean 
ha wu tnmbled with theaa terrible svmploma^Jfreqaant Tomltiai 
and wknt of reat, nntU he aeddently heard of HoUoway'a FfDa, and 
persererlng steedlly with the same, In • fow wedta he waa restored 

to perfoet heatth. 

Pr^taaor 

L Maiden 

Qttidley, 



Bdd by an Medldne Vendors thronghont the WoHA; al 1 
dlowafs Eatebllshroenta, 944, Strand, London, and 80, 
ne, New York: by A..8tampa, Constantlnopila; A. 



Sdd 
HoUowa; 

Lane, New lorx: oy a..e 
Smyrna; and E. Muir, ICalta. 



Printed and publidied br TnojiAa F. A. Day, at «• .»«"«»2. 
No. IS. Carey-etreet, Llneota's-lnn-lldds, In the pariah of St. 
Clement Danoa, in the coonty of Middlesex.- Monday, Dosl 1, 
19M. 
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Price Is. 8d. 



OOWTBWTft. 



FAAB 



flm Samubl B011XL1.T ^^ 

LAVSMtvuw: It«poctofLtT«rpoolLsw8ooltk7 ... 907—100 

»tAmm 9» i» * M Vk* «»-ll» 

SvmcAmT OF DBomom:— CoBTvyandBg and Eqtiltj-* 
■foltj Pnetie»--OoanBonL*w---CoiD]ium lAwPracHM 

Btakraplesr— Conn^ Coarii— <Minliua Lav 31^-nS 



MonoM OF H»ir Books 

Aanouo Clbbu dt tws Comrrr Cousft 

Moot Poms 

Ths Movth*s SmntiBT 

AvswiBS TO Moot Poivts ,* 

NOTIOIS TO GOBBISrOVDBHTS 



... sir-iM 



LAW FIRE INSURANCE SOCIETY, 
OOosi. N<ML 5 snd 6. GhaaoscT-lsae, London. 
Sabsei!lb«d Capital, £8,000,000. 
Tnuams. 
.91is Btglit Hon: the Esfl of Devon. 
TlM BIgliiaon. the Lord Chief Heron. 
1M BIfht Hon. Or J. L. Knight Braee (Lord Jostle^. 
The Bight Hon. Sir O. J. Toner (Lord Jnsfeloe). ^ 
The Bight Hon. Sir John Dodfon (Been of the ATdiei» *e.)« 
wmiam Beher, Esq. (late Hester In Oieneery}. 
Blcfaerd Bkherds. Esq. (Hester in Chenoerr). 
The eepltelof this Societj eaumntt to deA,000,000, whidi hee been 
enbeeiibed by more then 1,000 gentiemen oonneeted with the pro- 
terion of the lew, in 60,000 ihsres of £100 eeeh, npon which £S lOs. 
per share, amonntlng to £1U,000, here been peld, and inTSsted in 
Oorernment Seeoritles, forming a Fond immediately aTsUable for 
the U^nldatlon of any Clalnu for Loss thnt mmj be made npon the 
8ode^. 

fnsnrannes expiring ei Cbrlstmss dionld be renewed within fifteen 
dnjs thersafter, at the offloes of the Soolety, or with any of ita egentt 
thronghont the eoantrj. 

1. BuLxn BtAL, Secretary. 

EAIN & COBBETT, 

LAW AND GENERAL ACCOUNTANTS, 
8, BBOWnOW 8TBEET, HOLBOBV. 

LOVDOV. 



PRINTING OFFICE, 18, CAREY STREET, 
UHCOUrS INN, LONDON. 

BookwoRkand Pertodlceto contracted for. PnhHc Companies* Pro- 
■pseSnsss andolher Oommireial reipdaltes exeented with dlspSMh, 

OKAiraBT BI£L8 AVB OLAIKS. 

• pp.,lachidhigpeper„ita^ (perMcoptoi) - - £» «* 

Fram. which n dlsoonni of TWBNTT PER CENT, to dednded for 

payment wlthtn n numth.^ 

A larger or smaBar number of pages St nproportlonsleprtoa ' 
T.DATbegsto osU sttentlon both to the Pricee and Style Ul Ihto 
epartment of hto Business, end to ennonnoe thsi he 9 o mmn evtiy 



«,-«./ for execntinf the larwslss weU es the smane*(>rdai* Esti- 
mateeon ihe meet liberal sei3e fomished to Anthofs dsilfoas of bring* 
ing their works before the poblia 

LHHOCOLtf EIO FBIHTZVe. 

Addrees Heedlngs toNote or Lsttsr Paper, as. •& POT* raun. 

If Poor Beams are ordered no ehsige to made for Engmvlng. 

OOPFIE-FLAXB FBIHTZVO. 

Name-vleloEngmTedandlOOCarda,4sL BOlrheads and Door Plates 
~ tandBngrsTed. 



THE PBOFESSIO V KAY SAVE SEVEN BHnilNG 

BT PUBCHASING THElft 8TATI0NEBT OP 



nr THE POUND 



PARTRIDGE iHD GOZEHS, 

LAW AND GENERAL STATIONERS, 

No. 1, CHANCERY LANE (FLEET STREET END). 

Oideii over Twenty Shillings, Oanriage Paid to any part. The Largeit, Gheapeet, and Best 
Assorted Stock of Offloe Papers in the World. 



Goo I Draft Paper'... 



Very best ditto (a lint dass paper) 

Qood Brief Paper 

Verr best ditto (osnsllj charged bj manr honeee 

3U), none better 
Fine Laid Foolscap 



Snperllne ditto 
Very beet ditto 
Supeiior Crsem 



Very beet ditto (a splendid article) 
' " LiddNoto 



Snper Double Tbkk Note (^hto paper to made exelu- 
IF for P. i^ C 1^ stands uneqnsUed) ., 



perrsem 


6c 


6d. 


n 


7s. 


6d. 


ti 


8c 


9d. 


ft 


Ifls. 


6d. 


•1 


Ifls. 


6d. 


ft 


IOC 


6d. 


ft 


lac 


6d. 


ft 


17c 


6d. 


ae.6d.*4& 


6d. 



Good Lsrge Bias Wore Noto 
Lekt^ 



ac 6d. end 4c 9d 

6c 6d.end9c Od 

EnTelopeS, Bstm Saper Cream Laid Double Thick, 7c 6d. pe r 1000 

Thld^ Bhie Leid AdhedTC 7c 6d. end 8c 6d. per 1000. 

Cartridge Bnrelopes for Draftc Brlefo* end Deedc 

Footonploacinl BuTslopec Sc ppr 100, or 16c 6d. per lOOa 

Bed Tape. 9d., Ic, and fc 4d. per doein pleoec 

Green 811k and Cord, Ic c pleoc 

BodUns, Runuen, UssUc osnds, Ac 

Indenture Skins ruled end printed, 17c per doien, or lOc per relL 

FoUowers ruled, Iflc perdoinn, or 70c pv roll 



P. # C:m Caialofftie Poti Frte. EveiyOing mot omfy Ckdt^ frirf Good. 

Observe, PABTBIDOIS ft OOZENS, No. 1, Chancery Lane. 



THE LAW CHRONICLE. 



EJak. 1, 1867. 



ANSWERS TO MOOT POINTS. 



No. 122.— C*e^— 5/ainp— Peno/ry (ante, p. 168). 
Whether or not a cheque reqaires a' stamp must 
be determined by the issuing not by the drawing. 
But if it purport to be issued at a certain plfce, 
when in fkct it is not issued at such place, it will be 
liable to £100 penalty, since its place of issuing is 
not truly ^ecifi^d (66 Geo. 8, c. 184, s. 13). A 
cheque is not issued until* it is in the hands of a 
third party entitled to demand cash for it (Chitty on 
Bills, p. 118). No case .scorns to have suggested 
itself to Mr. Smith as to how a cheque can be 
drawn and dated at a place, beyond 16 miles of the 
bank at which it is made payabl^ and issued within 
that distance;. In the case put b^ that gentleman, 
the icheque is clearly issued' beyond fifteen miles, 
but in the following, I imagine it is not so, for 
instance : — If A., being in London, draws and dates 
a cheque there, and then coming to Exeter, delivers 
it at the latter place to the payee, which ict, according 
to Chitty, constitutes the issuing; this cheque, I 
apprehend, will not -require a stamp, for it is issued 
ioithin fifteen miles of the place at which it is made 
payable, A. Mabtyn, Jun^ (Kzeter). 

No. 126. — Apportionment of rents {janie, p. zxiii). 
I presume that in the case, stated the rent is 
reserved by a lease of lands, tenements, or here- 
ditaments, in which case it would appear to come 
within the l^t section of the act referred to, which 
enacts, that ^* rents reserve and made payable on 
any demise or lease of lands, tenements, or here- 
ditaments, determinable on the death of the person 
making the same (although such person was not 
strictly tenant for life thereof), or on the death of 
the life or lives for which such person was entitled,*' 
4U5., shall be within the provisions of 11 Geo. 2, 
c. 19, whereby spch apportionment was provided for ; 
but if the rent were not reserved in the manner 
prescribed by the statute the sum accruing from the 
last usual day of payment would be oitirely lost to 
the tenant for life, and his representative, in case of 
a non-continuing rent. L. C, Jun. 

No. 128. — Sale — No signed contract — Right of 
ways, &c. (ante^ p. xziii). 

Under the 4th sect, of the Statute of Frauds a 
written agreement, signed by the party to be charged, 
or his agent, is generally necessary to the validity of 
any contract for the sale or purchase of lands. An 
act which, though in truth done in performance of a 
contract, admits of explanation without supposing a 
contract, is not, in general^ sufficient to take the 
case out of the stet., e. g., payment of a sum alleged 
to be purchase -money (Dart's Vend, and Pur. 



p. 641). I a^, therefore, inclined to think that i^e 
payment of the deposit money merely, in this 
instance, would not take the case out of the sUt., 
and that A. can legally decline to complete, and als'" 
that, as there was no contract, he will not be liable, 
in case of a second sale, for any defideney occasioned 
thereby. .1 may here remark that the ground 
alleged for non-completion by A., would not, if 
the contract were vaKd, be sufficient, because a 
vendor is not bound to point out patent defects, such 
as a right of road (Dart's Tend, and Pur. p. 44 
and 46). T. J. P. 

No. l^S..—Sa!e^No signed contraetr-Right of 
ways, . jrc. (aii/e,"p. xziii). 

Sugden's Vendors and Purchasers, p. 318. ^^ Where 
the defect is a latent one, and the purchaser cannot 
by the greatest attention discover it, if the vendor 
is aware of it, and do not acquaint the purchaser 
with the fact, he may set aside the contract, at law, 
although he bought the estate with all defects : and 
equity wiR, not enforce a specific performance." 
I am of opinion that the existence of the right of 
road was a latent defect which >o vigilance of A. 'a 
oould detect, and, therefore, should have been men- 
tioned in the conditions of sale, for if he had been 
aware of a defect so detrimental to the free enjoy- 
ment of the estate, it is possible he never would 
have entered into the- eontiact. 

A. can dediae to complete— demand payment 
of his deposit, aiid on defimh of its repayment, 
recover the same as money had and received — ^nor 
would he be liable for any defideney on a second 
sale. 

1 think that had the contrsfCt been a valid one, 
A. could not get rid of it by foHeiting the deposit 
money; it is not necessary that a purchaser sign 
the conditions of sale, or the contract, provided that 
the auctioneer make a note or memorandum thereof 
in writing at the time, he being the a^ent of both 
parties (Selw. N. P., p. 172). 

A. HArtyn, junior (Exeter). 

No. 129. — Dreasure Drove (ante, p. xxiii). 

I do not think this is a correct view taken, by B. 
the tenant. 

I think A., the owner of the fee, would be entitled 
to the jars of coins, as the act of letting the estate 
for a term of years to B., would merely be to give 
him a right to occupy and make use of the property 
for his own purpose during that time, but I cannot 
conceive that Ibat would entitle B. to anything 
(while so making use of the property) that he 
might find in the earth. I cannot find any case 
which at all bears upon th^ subject. 

T. H. Alderton (14, Psddington-Green). 
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No. 128.— .STa/e— No sigmd Contract— Right of 
Ways, gv. (ante, p. zziii). 

I am of opinion, that the ground of objection 
taken by the purchaser A., is a good one, and that 
he may decline ; inasmuch as no such reserration of 
a right of road was disclosed by the eonditions of 
sale, thereby giving such .a misstatement of the 
property as would vitiate the contract, and preyent 
the vendor from enfibrcing specific performance 
(see Flight v. Booth, 1 Bing. N. G. 870). And 
that A. consequently would not be liable for any 
deficiency by another sale of the property. 

It is thought that A. has been advised wrongly, 
for although he did not actually sign the contract 
himself, yet he is presumed to have ass^ited to it 
by bidding, and thereby allowing the |mctioneer to 
put his name against the lot as the purchaser, which 
makes him A.'s agent, and therefore is bound by 
him, for it is laid down by Sugden (see p. 106 — 107, 
voL 1) that an auctioneer is the agent of both parties ; 
the party bids, and the auctioneer writes the pur- 
chaser's name opposite to the lot, therefore he writes 
the name by the authority of the purchaser, and 
becomes his agent (Emmerson Y. Heelis, Taunt 38, 
see 1 Gas. and Opin. 142, 143). 

T. H. Aldebtoit (14, Faddington-Green). 

No. 129.— TVeowirtf Trove (ante, p..xxiii). 

If the person who concealed the property or his 
executors (Fitz. Abr. Goron. 446) can identify it, 
neither the Crown nor the finder will have any 
interest therein (2 Steph. Gomm. 630, 8rd edit), 
for the owner by the act of hiding did not show any 
intention of abandoning his right, but rather the. 
contrary (1 Steph. Gomm. 164). 

Assuming that the original owner is unknown and 
cannot be ascertained, then the coin being below the 
surface of the ground when found by B. was treasure 
trove (4 Bac. Abr. 166), and as such belongs to the 
Sovereign by prerogative (2 Steph. Gomm. 630—1), 
or to the Lord of the Manor who may have a right 
thereto by special g^rant or by prescription (Go. litt. 
114b, 119a, n. 1). 

It is presumed the jars and reUcs were not made 
of gold or silver, such being the case they were not, 
in the legal sense of the term, treasure trove (3 Inst 
132), and consequently neither the Grown nor its 
grantee is entitled. 

The general rule of the common law, is that the 
property in things found without any apparent owner 
is vested in the first occupant or finder (1 Steph. 
Gomm. 16i ; 2 Steph. Gomm. 624) ; this doctrine is 
agreeable to the maxim of the dvil l^^w. Quod nulUus 
est id naturaU ratione occupant conceditur; and it 
would even appear from Glanville, Britton, and 



Bracton, that treasure trove at a very distant period 
belonged not to the Grown, but to the finder (see 
2 Inst 168 ; 3 Inst. 132; 2 Steph. Gomm. 630). It 
seems, . therefore, clear that B., by the mere act of 
finding, acquired an absolute right to the jars and 
relics, and that his .right was in no wise dependant 
upon his interest in the land in which they irere 
found. Ignoramus (Norwich). 

No. 181.— As to Quantitif qf Estate (anU, p. xziy). 

I thinly B., under the deed referred to in this 
moot point, takes an estate for his life only, the 
limitation being to him, his executors, administrators, 
and assigns, and no mention being made of his 
** heirs,'*^ for by the law of England no person can 
take to himself an estate of inheritance in fee simple 
by deed without the word " heirs " (2 Nel. Abr. 928). 
If a man, therefore, would purchase landa or tene- 
ments in fee simple it behoves him to have these 
words in his purchase, ^ to have and to hold to him. 
and to his h^irs,** for the words "his heirs ^* only, 
make the estate of inheritance in all feofiTments and 
grants. The insertion pf the word heirs is, there- 
fi>rfe, absolutely necessafy in conveyances of estates 
■of inheritance, for if a man purchase lands by these 
words "to have and to hold to him forever,^* he 
has but an estatefor life (Go. lit 8b and c). Again 
< the w'ord " heirs '* is necessary in the grant or 
donation in order to make a &e or inheritance ; for 
if the land be given to a man for oxer, or to him 
and his assigns for ever this vests in- him but an 
estate for life (lit s. L ; Wright v. Dowley, 2 W. B. 
1186; Steph. Gom. 2nd edit, vol. 1, p. 227). 

W. M. S. 

No.' 131. — As to qnantitif of estdte (ante, p. xxiv). 

I am of opinion that B. takes an estate for life, 
the word "heirs** being necessary to convey an 
. estate in fee simple. S. S. F. 

No. 131. — Quantity of estate (ante, p. xxiv). 

It appears to me that B. took an estate for life 

(see Litt s. 1 ; Go. Litt. 8b ; Wright v. Dowley, 

2 Wm. Black. 1186 ; 4 Gru. Dig. 295). Sed qttcsre, 

■ what estate B. would have taken if he and A.- had 

been joint tenants in fee. 

lOKORAMUS (Norwich). 



NOTIGES TO CORRESPONDENTS. 



J. O. 1*.— We are obliged by your suggestion 
as to the answers to moot points. We have long 
thought of adopting the course you mention, but we 
fear some of our correspondents would not like to 
be disposed of in'M summary a manner. 

L. S. — Tour suggestion respecting the above, is 
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one which we could not act on, though, we believe, it 
would be most beneficial to articled clerks. It is a 
mistake to suppose that articled clerks are " ready 
and willing to pay ^ for any additional accommoda- 
tion— our experience of fifteen years is quite opposed 
to that. Eyen the expense of the additional postage 
would be grudged, or, at least, it would interfere 
with the full adoption of the plan. Some other 
•nggettions hmve beien received, for which we have 
to express our thanks, though we cannot say that 
they succeed in getting over the difficulty. 

G. ▲. M. — There is no such work, nor are we 
sure it would pay to bring it out — ^ihere is but 
little encouragement now-a-days to bring out any 
new publication. 

Lex (Newcastle-on-Tyne).— You can job the 
society when you come up to town, and can, also, 
attend the lectures. We fear you frill have to pay 
on the higher scale, as the solicitor is not a member. 

M. N-^ — ^t. — ^You would run the risk of avoi'Ting 
your service under the articles. Avoid it if you 
can. We are aware of the new publication, hut 
do not apprehend it will affect us materially. 

F. J. C. — ^It is a good work on the subject. 
The new edition of Stephen frill be out in April, 
it is said. You should employ more time in reading. 
We do not think you can justly complain of being 
required to ^^ copy ** when there is no one else to 
do it, or work is pressing. 



SUBSCRIPTIONS, 



The subscription for Vol. IL (Nos. 18—25) is 
£1 28. and we shall be obliged by tibe amount being 
forthwith remitted. The subscription for the current 
volume (Nos. 26—87) is £1, if ;>r«-paid ; if not pre- 
paid it will, as in the case of vols. I. & IL, be £1 2s. 
We should prefer pve-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
frill for the future adopt the pre-payment plan. ' Post 
Office Orders should be made payi^ble at the Strand 
Post Office, to our publisher, Mb. Thoxaa Day, of 
No. 18, Carey Street, London, W. G. 



ARREARS OF SI^SCRIPTIONS. 
The second volume having long ago been com- 
pleted, we should be obliged by payment of Sub-, 
scriptions for that and the first volume. We are 
extremely anxious (for particular reasons) to have 
all arrears settled, and we 'shaU, therefore, be 
obliged if those who are in arrear (and we are 
sorry to say this is the case with many hundreds) 
will forthwith pay, and so spare us the necessity for 
making iq^^plication for the amount. There is 



another half year now due (vix., Nos. 26 — 81)y and 
the subscription for that is now lis., which we shall 
be glad to receive. 

IB t YdnniM, Imperial Sro, S,n4 pi«M ; £4 lOi., 

THE IMPERIAL DICTIONARY; ENGLISH 
T&CHNOLOOICAU ud SCIEKTinC 
Adapted to the preaent atate of LItorataxe, Sdenoa, and Ait, oobb- 
prialng aU worda pnr^ SngUab, and tbe srindpal tachnioal and 
adentlflc tenna, tomtbar wtth thdr etjinologiea, and t]Mb-_pRMiiiBal- 



: tenna, tomtbar wtth their etjinelogiea, and their pRMmacl- 
atlomaeoordlngtothebeatanthoritka Edited by JOHN OOILVIS, 
LL.D. lUnatrated bj above Two Tbonaand EngraTliiga on Wood^ 

**I>r. Ogllvie baa not only prodooed tbe beat l^^lih Dlctionanr 
that ezlata, but ao Ihr aa tbe aetoal state of knowledge pennitted, liaa 
sb. towarda peifectloa. We need acanelj add, 
our eordlal oommendatloii.**— A-du* <|MrMr 
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In 1 Vohune, Imperial Sfa, SOi^ 

A SUPPLEMENT to the IMPERIAL 
TIONART, ENOUSH, TECHNOLOGICAL, and 
TIFIC Br JOHN OOILVIE, LL.D. Dlnatrated by 
Hnndrad EngraTlngi on Wood. 

Xbla Work eontaina an eztanalTe coU e ctloB of 
pbraaea tai tbe Tariona departmenta of ttteraton 
together wtth numeitma oboolete, obaoleaocnt, ai 
focmd In Chancer, Spenier, Sbakspeare, and Seott, not bMladed 
prevtona Engliah Dlctlonartea 

Blacks and Sov, Warwiek-aqnaro, Ctty. Loodea; and 
and Edinburgh. 

LITTLETON'S TENURES: with Notes, and 
Coplona Qaeatiooa on the Text and Notea. New EdMeo. 

The mode in whieh thU work baa been edited la, in the flntplaee. 
by omitting the portionaoBttedbaolele; taitheneztplaoe^byaUicbtly 
altering LiTTLBTov'a Text, where aone parilal change baa been mid^ 
inthelawainoeLlttleton'attane; and, in the third plaoa^ by adding 
notea to rery many of the aecUona, notldng the diangea made bj 
atatotea, and in aome caaea atating reowt dedalQiia of importaaoe, 
and, in the.laat i^laoe, by fbmiahing a moat complete aanea of 
ithet 



xmuuuu : T. r. a. day, i«. var^y-ecrssi, UiMoln*a-lnau 
Now Beady, price SSa, t To|a. doth. The Fonrth EdItlOD of the 

KEY TO THE EXAMINATION QUES- 
TIONS : Embracing the Qaeatiooa pot at the ETamtn ali OB of 
Articled aeriu firom the Earlieat Period to the Preaant Times 
Together with Foil Anawen thereto, and eoplooa Befcreneea to Oeaae 
and Anthoritiea. In addition to giving the Articled Gtaffc thebeal 
Idea of the Examination he win hare to paaa throoi^ thli Work 
forma a most oomprebcnaiTe elementary tt ea tl ae on the varioon 
branchea of tbe lawln oonaequence of the ItaUneaa and eompletcneea 
with which the Anawen bare been ghren. 



Price? 



TO THE EXAMINATION QUISTIONa 
ed; Oontainbig the Qoeationa and Anewne 
r Articled Qerka fkom 1861 to ISU. on an the 



N APPENDIX TO THE THIRD EDITTON 

OF THE KET 
1 7a. 6d., Sro. aewed; 

at the Examination of Ai ^ ____ 

branchea of the Uw. %• Either of the Worka wU be tewairted 
poet^fkee on a poat-4>fflce order iw the pnbMahed price being l am itted 
to TROKAa Day, IS, Carey c trc et, LIneotaiViAA. 

HOLLOWAY'S OINTMENT and PILLS 
mateblem remedleator Isrelerate Uken^—lifB. Aa neEd ^ artla, 
of Olooceater, waa a great aoHbrer Sir nearly twelve yww.jwth 
aereral obetinate nlcera in the lega, aooompoiiied with a coaitanl 
and Pretematoral diacharge, oormpthig the entire «yaiem. reriittatf 
erery mode of treatment derlaed by her medioal a tt e nd a wt and 
othera of the tunhj. Haring heard of the nnmeroaa coea emctod 
by HoQoway'a Pilla and Otaitment, ihe waa Indaofd to glre Cham a 
trial, and, to the aatonUhment of beredf and frienda, waa qoSddyaad 

Sold by aU Jfedidne Vendon throoi^hont the Woild; at Piofc aae r 
HoUowaj'a EatabUahmenta, lU, Strand, London, anS S0» M^dan 
Lane, New York; by A. Btampa, Conatattttnople; A. Qoldicy, 
Smyrna; and E. Moir, Malta. . 

Printed and pobUahed by Tuouam F. A. Dat, at Ua raal d e nw, 
" - ' ^ LI]icotai*a4mi-fleida» in the paitth of Si. 
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LAW FIRE INSURANCE SOCIETY, 
OfBoM, Koa 5 and G, Chonoery-lane, London. 
Sabflcribed Capital, £5,000,000. 
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The Right Hon. the Earl of Deron. 

The Right Hon. the Lord Chief Baron. 

The Right Hoa Sir J. L. Knight Bmoe (Lord Jostlce). 

The Right Hon. Sir O. J. Tamer (Lord Justice).. 
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Richard Richards, Esq. (Master in Chancery). 
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MOOT POINTS. 



No. 136.— 'Receipt— Sunday. 

Is a receipt given on a Sunday valid as a discharge 
for the sum expressed therein to be received? 

A. lilARTTN, jun. (Exeter); 

No. 1S7.— Notice to Pay off Equitable Mortgagee. 

Is an equitable mortgagee entitled to six months 
notice previous to the payment of his mortgage 
money? A. Mabtyk, jun. (Exeter). 

No. 138 —^rficferf Clerk— Disclosing Secrets, 

A. was articled to B., a solicitor. Having been in 
the office about eighteen months, the solicitor with 
whom he was articled' became bankrupt; and A. 
was assi^ed to C, another solicitor, for the 
remainder of the term of his articleship, during 
which term he disclosed certain secrets of /his 
former master to C. 

The mooter wishes to know whether C. has any 
remedy. Auquis. 

No. lid.-^Debt wider £20^Costs. 

When parties live at a distance from each other, 
the superior courts offer the speediest and least 
expensive remedy for the recovery of debts under 
£20. Will, therefore, a judge^s order for costs, 
rendered necessary by 19 & 20 Vic. c. 108, s. 31, 
on judgment by default in actions in the superior 
courts for debt under £20, be granted as a matter 
of course on all applications ? Themis. 

No. 140.— Cottr/«y. 

B., a married woman, dies possessed of freeholds 
by descent from her father, leaving her husband by 
whom she has had issue, surviving. Does the fact 
of B/s having inherited the property by descent 
operate as any bar to her husbaJid's courtesy f 

Themis. 

No. 141. — Felony — Conviction— Forfeiture, 
What effect has a conviction for felony (not 
treason or murder) on the real and personal estate 
of the party convicted ? Themis. 

No. 142.--jSNate by Agent — Authority not Pursued. 

B., as bailiff to A., a farmer, was sent by A. with 
some sheep* to a fair for sale. B. had strict orders 
to sell the sheep for ready money only — for £60. 
The bailiff sold the sheep to C, to whom A. was 
indebted to the amount of £45. B. accepted £16, 
and gave up the sheep to C. On the following day, 
A. wrote to C. sUting that, as the sheep were sold 
contrary to his instructions, he would not consent to 



the sale, unless he (CX paid the £45. This C. 
declined to do, or give up the sheep. 

The mooter wishes to know, what remedy (if any) 
A. has against C. Aliquis. 

No. 143. — Legacy and Succession duties — Avnuity, (fv. 

A. by bis will, made since the coming into opera- 
tion of " The Succession Duty Act, 1863," gives the 
residue of his estate and effects to trustees upon 
trust to convert the same into money, and to divide 
it into five equal parts ; two parts of which are to be 
paid to certain persons in the said will named 
absolutely, and the remaining ttwo-fiflh parts are to 
be retained by the trustees upon trust to apply the 
same for the benefit of three other persons in the 
said win also named, after the rate of £20 per 
annum each, and such application not to exceed that 
amount in either case in any year. In case of the 
death of either of such last-mentioned three persons, 
before his share of the said three-fifths of the residue 
shall be exhausted, the surplus of it is given over to 
certain other persons who would be liable to the 
same rate of legacy duty as himself. Now the 
question arises should the trustees pay legtacy duty 
on the three-fifth parts according to the rate to 
which the present takers are liable, or should they 
oiily pay dot; ander the Succession puty Act, as ou 
a life annuity of £20 to each of them who are of 
different ages, and consequently the value of such 
an annuity for each of their lives would be very 
different. 

An opinion from some of your numerous corres- 
pondents will oblige, W. M. S. 



LIST OF CORRESPONDENTS. 



The following is the only addition to the lists, antCj 
pp. 131, XX, xxiv, viz : Mr. T. F. Peacock, of No. 
10, South-square, Grays-inn, London. 



RESULT OF EXAMINATION. 
Hilary Term, 1867. 



At the examination in the last term (Hilary) out of 
107 examined no less than twenty-eight were post- 
poned. This should be a caution to future can- 
didates, but we fear it will be lost on them. 



Death of MrI Baron Aldbrson. — ^This truly 
learned, though somewhat eccentric, judge died on 
Monday last, an event not unexpected, as, indeed, 
some of the newspapers had prematurely announced 
it the week before. It is supposed that the recently 
appointed Solicitor- General will be his successor. 
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ANSWERS TO MOOT POINTS. 



No. 132.— Cojuenf hy Tnuteu to Marriage 
(ante, p. 287). 

The ftDthorities below cited establish that in cases 
aimilar to that before us, in the event of a marriage 
without the specified consent, the court cannot 
relieve agamst the forfeiture hy reason of the devise 
over^ even although the condition be a hard one, 
not being confined to marriage under years of 
discretion, but extending to marriage at any time 
(see Aston y. Aston^ 2 Vem. 452 ; Stratton y. Grimes, 
2 Tern. 357 ; Reynish y. Martin, 8 Atk. 332 ; Clarke 
y. Parker, 19 Yes. 1; and the remarks of the 
Master of the Rolls in CUaoerY. SpurUng, 2 P..Wms« 
628; and Cray y. WHUs, 2 P. Wms. 531). "The 
true ground,** said Lord Hardwicke, in Wheeler t, 
Bingham, 3 Atk- 367, " upon which this court has 
suffered* the condition to effectuate is not the inten- 
tion, but the right of a third person ; the being 
given over and vesting in that third person, if the 
cond'rion is not performed." 

It loayhere be remarked that in Garrett y. PriUy, 
2 Yem. 293, there was no express devise over ; and 
that in Mesgrelt y. Mesgrett, 2 Yem. 580, the conduct 
of the person wlio would have been benefitted by 
a forfeiture was fraudulent, and there were other 
special circumstances. 

Then did Robert W. marry, with the specified 
C( nsent? I incline, though with hesitation, to the 
opinion that he did not. Assuming, what b by no 
means dear (see Clarke y. Parker, cited above), 
that the consent of A., who never acted, might be 
dispensed with, the question is, whether the letter of 
B. was a valid consent. 

Now if it be true that, where a testator has 
required a written consent, a verbal, one will be 
insufficient, and that here the testator has required 
a writing under hand and seal, can it be affirmed 
that a mere letter is equivalent to the solemn and 
deliberate act the testator had in view ? 

L O. H. T. 
No. 188. — Auctioneer giving Credit — Conditions cf 
Sale— Assent of Vendor thereto (ante, p. 238). 

An auctioneer is prima facie the agent of both 
parties, though in suing in his own name on th^ 
contract for sale he cannot avail himself of his 
character of agent for the defendant, yet in other 
cases he is looked on as the lawfully authorised 
agent of both parties, the seller communicating his 
authority by giving him directions to sell, and the 
buyer, to whom the conditions of sale are sufficient 
notice of the terms thereof, by bidding (Smith's 
Mercantile Law, 5tb edit., pp. 479, 480)/ 

It bas been held that a factor, in a sort of dealing 
or trade, when the usage is to sell upon credit, if he 



sells to a person of good credit at the time, he is 
discharged, and is entitled to a commission, though 
such vendee may afterwards become insolvent, 
provided that the credit which he gave was reason- 
able and usual, ^nd that his principal was made 
acquainted with the transaction within a reasonable 
time (Anon, 12 Mod. 514; Scott v. Surman, 
WUles, 406; see Russell v. Hankey, 6 T. R. 12; 
Knight v. Plymouth, 2 Atk. 480). • 

Assuming that A. made no mention to B. as to 
giving credit at the sale, and gave no limited 
instructions as to the course he was to pursue, but 
leaving it to B.*8 own discretion, it would be B.*8 
duty to follow the accustomed course of the business 
of an auctioneer; and I therefore think, that, if B. 
acted accordingly in the sale of A.*s timber, he (A.) 
is bound by his acts. D. L. 

No. 1S4:.— WiU^Devise of Mortgage :EstaU 
(anU, p. 288). 

This seems to be a general devise of property, 
subjecting it to the jMiyment of charges to which 
mortgage estates are not liable. 

Now, in order to enable estates vested in a 
testator by way of mortgage to pass under a general 
devise contained in his will, such devise must not 
subject them to the jMiyment of charges to which 
they were not originally liable, and, therefore, 
although the words of this general devise are 
per se sufficient to pass the legal estate, yet inasmuch 
as the object of it is made liable to the payment of 
charges which could not have been contemplated by 
a mortgagor as the object of his mortgaged security, 
or, in other words, for securing which he executed 
the mortgage — namely, the payment of two life 
annuities, one of £15 per annum to B., and the 
other at £b per annum to C— the devise in question 
could not pass the legal estate in the mortgage 
hereditaments (see Sylvester v. Jarman, 10 Price, 
76 ; Duke of Leeds v. Mundy, 3 Yes. 348 ; Shelford 
on Wills, p. 61 ; Hayes* Introduction to Convey- ' 
ancing, 4 £d. p. 555, n. 88; Jarm. Convey. 3 Ed. 
p. 279), and, Uierefore, it would appear that the 
legal estate therein devolved on the testator*s heir- 
at-law. W. M. S. 

No. 135. — Sale — Expenses of Surrender, jrc. 
(ante, p. 238). 
A purchaser of copyholds pays the fine on admit- 
tance, and the steward^s fees both on the surrender 
and admittance ; but, of course, the vendor pays the 
private expenses of both himself and other necessary 
parties to the surrender. « An agreement to surrender 
and assure the estate at his own costs and expenses 
will not render him liable to the fine payable upon 
admittance (Dart's Vend, and Pur. p. 464). 

A. Mabtyn, jun. (Exeter). 
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NOTICES TO CORRESPONDENTS. 



0. 8.— You will be in time for next Trinity Term. 
We cannot correct the errors of others, though, cer- 
tainly, the answers you refer to are obrionsly 
wrong : it is not so easy to answer the questions 
correctly^ as many persons think. 

W. R. W.— The. last edition of Toller was pub- 
lished in 1838. It is the next best to Williams, 
and, indeed, we are not sure that a modem edition, 
if brought out, would not proye the preferable 
work. 

W. H. R. — We are obliged for letter respecting 
Moot Points, which shall be noticed in next No. 

H. E. M.— The last edition of Selwyn*s N. P. 
was published in 1845). If you haye not read 
Broom's ^^ Commentaries on the Common Law,** you 
would find it worth while to do so for principles^ 
price £1 lis. 6d., yery recent. For the practice, the 
most complete is Chitty*s ** Archbold by Frentice,** 
though it is almost too elaborate for a student ; 
or Stephen's *^Lush,** of which a new edition has 
liitely been issued. Perhaps the best book on equity 
practice is that by Mr. Smith, though some prefer 
^* Ayckboum,** as being ML of practical directions, 
which, howeyer, are more useful to the practitioner 
than the student. 



Thb Mkboaktilb Law Contbrbhcs.-— A grand 
meeting was appointed for the 28th of January last, 
and frill, of course, haye taken place at or before 
the time the reader is perusing this, for a " con- 
ference ** to discuss and draw attention to those 
imperfectiops in the mercantile laws of the United 
Kingdom, which most require amendment. 



SUBSCRIPTIONS' 



The subscription for Vol. 11. (Nos. 13—26) is 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the current 
yolume (Nos. 2d— 37) is £1, if pre-paid ; if not pre- 
paid it will, as in the case of yols. I. & n., be £1 28. 
We should prefer pre-payment of subscriptions, and 
as it is an adyantage to our subscribers we trust they 
will for the fhture adopt the pre-payment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publisher, Mr. Thomas Day, of 
No. 18, Carey Street, London, W. C. 



ARREARS OP SUBSCRIPTIONS. 

The second yoloihe haying long ago been com- 
pleted, we should be oblijged by payment Ol Sub- 
scriptions for that and the first yolumts* We are 
extremely anxious (for particular reasons) to haye 
all arrears settled, and we shall, therefore, be 
obliged if those who are in arrear (and we are . 
sorry to say this is the case with many hundreds) 
will forthwith pay, and so spare us the necessity for 
making application for the amount. There ia 
another half year now due (yiz., Nos. 26—31), and 
the subscription for that is now lis., which we ahall 
be glad to receiye. 



LITTLETON'S TENURES: with Notes, Ifcd 
CoploiuQiiMl4piM<mth«TeztMidNotai. MewEdltlor 
•nie mode In wbidi this work bM been edtted la, In tbe flntplMCi 
tnr omitting the portions quite dbMlele; lntlienezft^laoe,bjdf(Kht]y^ 
altering LmLxroH's Text, where lome nertlel change haa been made 
in thelnw ilnce Littleton's time; and, tn the third plaoe, by adding 
notes to Tery man j of the sections, noticing the changes made by 
statutes, and In some cases stating receni dertslflns of importanee, 
and. In the last place, bj ftirnlahlng a moat eomplete setiea of 
questions on the texts and nol^ 

London : T. F. A. DAT, 18, Cany-ebeeli linoolnVlnn. 



Now Readj, prioe Ste., S yols. doth. The Fourth Editien of the 

TTEY TO THE EXAMINATION QUES- 



TIONS: Embracing the Questions pot at the] 

Articled Clerics from the EavUest Period to the Preasnt Ttane; 
Together with Fun Answers thereto, and copious Setarenoes to Caasa 
and Authorities^ In addition to living the Articled Clerk the beat 
idea of the Examination he win have to peas through, this Woric 
forms a most oomprehenslTe elementary tteatlae on the Tv^^Aoa 
branches of the law in consequence of the ftaQness and eompiateiiuas 
with which the Answers hare been gtren. 



AN APPENDIX TO THE THIRD EDITION 
OF THE KEY TO THE EXAMINATION QUESTIONS* 
Frice 7& 6d^ Sm. sewed; Containing the Questions and Answers 
at the Examination of Articled Clerks from 18A1 to 185ft, on sU the 
branches of the Law. %* ^her of the Works will be forwarded 
post-fk«e on a post-offloe order for the publUhed prioe being remitted 
to Tbokas Dat, 13, Care y s tre et, Llncoln*s4nn. 



HOLLOWATS OINTMENT AND PILLS 
PEERLESS REKEDIES for the CORE of SCURVY.— 
Henry Vanghan, of Poits^ respectfolly and gratelhlly Informs 
F reftssor Holloway that he waa snlfortaig for many years with 
tuTeterate scurry; yellow qnts appeared on hia ftee and handa, 
aoooAipanled with m stie a s ing langour, weakness of the legs, fOMd 
breath, days wtthont hope, nights without dem, the dlstismper 
only aggrarated by medical adrioe; when, prorldentlaily, he waa 
Induced to obtain P rofosso r HoDoway's mettdnes,' by the aid of 
which he miraculously regataied health and strength in a rery short 



Sold by aU Medicine Vendors thraugfaouft the World ; at Profeasor 
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SnlMcribed Capital, £5,000,00a 
TBurirEEs. 
The Right Hon. the Earl of Deron. 
The Right Hon. the Lord Chief Baron. 
The Right Hon. Sir J. L. Knight Brace (Lord Joatiee). 
The Right Hon. Sir O. J. Tomer (Lord Jastice). 
The Bight Hon. Sir John DodsoQ (Dean of the Arches, 4(c). 
William Baker, Esq. (late Master in Chancery). 
Richard Richards, Esq. (Master in Chancery). 
The capital of this Society amounts to £5,000,000, which hM been 
snbocrlbed hy more than 1,000 gentlemen connected with the pro- 
ftsslon of the law, in 50,000 shares of £100 each, upon which £8 10s. 
per share, amounting to £185,000, have been paid, and invested In 
Ooremment' Secnrities, fbrroing a Fond immediately available for 
the liquidation of any Claims for Loss that may be made upon the 
8ode^. 

X. Blake Bbal, Secretary. 

^ EAIN & COBBETT, 

LAW AND GENERAL ACCOUNTANTS, 
8, BBOWHLOW 8TSEET, HOLBOBH. 

lOKDON. 



PRINTING OFFICE, 13, CAREY STREET^ 
LINCOLN'S INN, LONDON. 
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DEBATING SOCIETIES. 



Birmingham Law Students' Society. 
The annual meeting of this society was held in 
the Theatre of the Institute, Cannon-street, on 
Wednesday evening last. Willjam Wills, Esq., 
occupied the chair; and amongst the gentlemen- 
present were Messrs. W. R. Wills, G. J. Johnson, 
C. T. Saunders, M. A. Fitter, J. Brown, J. Walford, 
S. Balden, W. H. Harris, and L. Chirm, solicitors, 
and honorary members; and Jlessrs. Hodgson, 
Harrison, Payne, Potts, Warden, Slater, Browning, 
Fox, Marigold, Fereday, Horton, Brown, and others, 
ordinary members.— The Chaibman commenced the 
proceedings by delivering a very able and interest- 
ing address. After remarking on the important 
objects contemplated by the. society, the speaker 
proceeded in eloquent terms to enforce the necessity 
of stud^ng constitutional and legal history, especially 
in the source most instinct With life and reality — ^the 
State Triab. In these the student could trace step 
by step the contests of faction, the operation of cruel 
laws, the growing sense of needed amendments in 
the criminal code. Extending over a period of five 
hundred years, the State Trials formed the clue and 
explanation of almost every statute and every event 
of our national legal history during that long period. 
Not only did these trials exhibit the operation of 
cruel laws, especially the terrible law of treason as 
it was formerly interpreted, but they were' full of 
romance beyond the inventions of novelists ; they 
laid bare the workings of the human heart ; they 
were crowded with touching events, pathetic situa- 
tions, and dread catastrophes. After quoting from 
the State Trials some of the most remarkable cases 
recorded in them, Mr. Wills earnestly recommended 
his hearers to make themselves acquainted with the 
great moral abstract principles which formed the 
bases of rules of law, and concluded his address, 
amidst loud applause, by expressing his deep interest 
in the Law Students* Society, and his hope that it 
might long continue to be the means of diffusing 
the advantages of sound legal knowledge. — We are 
glad to learn that Mr. Wills has consented to allow 
his valuable address to be printed for distribution 
. amongst the members of the Society, and of which 
we have been favoured with a copy. — Mr. Horton, 
the Secretary of the Society, read the report for the 
past year, which congratulated the members that, at 
this, the ninth aniversary, the association was in a 
greatly improved position. There were 118 
honorary and 43 ordinary members, and since the 
last annual meeting ten members had been placed 
on the rolls as attorneys. The library had been 
increased by 27 volumes, and now numbered 150 



volumes, exclusive of various pitpers. There had 
been many readings and discussional meetings, and 
these had been generally well' attended. The cash 
accounts showed the receipts for the year to be 
£52 9s. 8d., and the expenditure £49 Ss. 3d., leaving 
a balance to be carried to the next account of £S 68. 
A balance of £2 16s. 5d. was also in hand on the 
library account. — ^The following gentlemen were 
elected as the committee for the ensuing yenr: — 
Messrs. Johnson, Fitter, Balden, Fox, Fereday, 
Horton, Warden, Marigold, and Jelf — The meeting 
was addressed by Messrs. Payne, Fereday, Horton, 
Johnson, Marigold, and Saunden, and the proceed- 
ings were brought to a close by a vote of thanks to 
Mr. Wills for his kindness in presiding. 



February ^.---Afoot Point, No, 215. 
A POLICY of insurance, contains a condition that, in 
the event of the assured dying by his own hand, the 
policy shall be void. The assured became insane, 
and while in that state committed suicide. Is the 
insurance company bound to pay the sum as- 
sured ? 

The cases discussed were Borrodaile v. Hunter, 
5 Scott, N. R. 418 ; S. C, 12 L. J. R. C. P. 225 ; 
and Schwabe v. CUft, 3 C. B. 487 ; S. C, 17 L. J., 
R. C. P. 2. In the former case, which arose on a 
policy containing a proviso, in the words of the moot 
point, " dying by his own hands,'' the jury having 
found that the assured " voluntarily threw himself 
from the bridge into the water, witii the intention 
of destro3ring life, but at the time of committing the 
act he was not capable of judging between right 
and wrong," three judges of the Court of Common 
Pleas held the policy to have been avoided. Tindal, 
C. J., however, expressed his opinion that, regarding 
the context, the condition was limited to cases of 
felonious suicide. In the other and more recent 
case of Schwabe v. Clift, which arose upon a policy 
containing these words, *^ shall die by suicide,** 
Cresswell, J., at Nisi iVtt», told the jury that, in 
his opinion, ^* it must appear that the deceased was 
a responsible moral agent at the time of his death, 
in order to make the 9fii committed by him amount 
to suicide ;'' and if they thought he could not *^ at 
the time distinguish and understand the nature and 
quality of the act he was doing," they should find 
for the plaintiff, which they did. Upon a bill of ex- 
ceptions to- this ruling, four of the judges held that 
these words included all cases of voluntary self- 
destruction; and that, if the deceased voluntarily 
killed himself, it was immaterial whether be was at 
the time sane or not. From this decision, however, 
Pollock, C. B., and Wightman, J., dissented; the 
question, therefore, raised is, of course, open to 
some doubt. I may say that the cases referred to . 
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are the only cases' on the subject; and inasmuch as 
at present they hare not been overruled, the prin- 
ciples they involve must necessarily demonstrate the 
present state of the law with regard to life insurance. 
In order to bring the point within the affirmative, it 
was contended that th^ insanity of the assured was 
inconsistent with a death by his own hands, and, in 
order to take away tBe liability of the assurers, it 
must be proved th^t a voluntary self-destruction of 
the assured has occurred, thus dragging in the ques- 
tion of moral responsibility, and giving to the word 
suicide a limited meaning not authorised by the fqr 
interpretation of such word. It was contended in 
the negative, on the authority of the cases cited, 
thkt whether the assured at the time of committing 
suicide was sane or insane did not affect the ques- 
tion, and that the duration or the degree of insanity 
followed by sel^destruction would still be compre- 
hended within the class of cases warranted by the 
words '* dying by his own hands," as construed by 
their ordinary meaning, and as inserted in policies of 
insurance, the object of such a clause being to pro- 
tect the assurers from loss consequent upon suicides, 
whether arising from the sudden depravity of mind 
of the assured, or accompanied by confirmed insanity. 
The cases referred to having found that the assured 
committed suicide in a state of insanity, and whether 
feloniously or not did not affect the liability of the 
assurers, it was the unanimous opinion of the meet- 
ing that the negative view^of the question was the 
correct one. 

A. Feredat, Corresponding Secretary. 



MOOT POINTS. 



No. lU,— Church Rates. 
A., an occupier of land in the parish of Doe- 



resides in another parish. A vestry is called to 
make a rate for repairs of the church and other ex- 
penses, in the parish in which his land is situated, 
at the rate of 6d. in the pound. A. alleges he is 
not bound upon the whole rate as one uniform rate, 
as a part of the money is for repairs of seats^ bread 
and wine, clerk*s wages, &c. 

Under the above circumstances, the mooter would 
be glad of an opinion upon the subject, with some 
case to support it. Junior. 

No. 146. — Term of Years — Merger, 
By an indenture dated in 1828, and made between 
A. B., of the one part, and C. D., of the other part, 
lands were devised by A. B. to C. D., his executors, 
administrators, and assigns, for a term of 1,000 years, 
subject to redemption on payment of £1,000 and 
interest ; and by another indenture, dated in 1836, 
and made between A. B., of tlic one part, and C. D., 



T>f the other part, the said lands were conveyed by 
A. B. (*^ subject, nevertheless, to the said mortgage 
to the said C. D., and to the said principal money 
and interest thereby secured, and to the said term of 
1,000 years thereby created ") to C. D., his heirs, 
and assigns, in trust, to secure £260 and interest, 
and upon further trust to sell the said lands for 
raising the said sums of £1,000 and £260 and m- 
tprest, when the payment thereof should be re- 
quired. Will the term of 1,000 years merge ? The 
mooter thinks that it will. It is, however, contended 
that an assignment of the term ought to be taken 
upon a transfer of the mortgage, to secure, the 
£1,260. M. 

No. 146. — Notice of Intention to Q^U — Leaving Goods 
<m Premises after Expiration of Notice. 

On 26th March, A., a tenant under B., gave him 
notice of his intention to quit, on the 29th September 
following, certain premises in his occupation. A. 
quitted the premises on the 28th September, and 
gave up the key belonging to them to B. On the 
80th, A., finding that he left on the premises certain 
articles of furniture, and somjc garden tools, re- 
quested B. to let him have the key to get them. B., 
who is not on friendly terms with A., declined to let 
him have it, stating that he knew his tenancy would 
expire on the 29th, and should therefore have taken 
care to have had everytliing removed on that day. 
Can A. bring an action of detinue for these goods ? 

Fred. Smith^ 

No. 147. — Tenant for Lije— Mortgage, 

B., by his will, devised a certain estate unto his 
daughter E., the wife of D., for her life, and after 
her decease he directed the same to be sold, «nd the 
proceeds divided between her children, of whom 
there are five, two of whom are minors. D. is de- 
sirous of mortgaging this estate. Can he do so ? 
And if so, must his wife concur in the mortgage- 
deed? Fred. Smith. 

No. US.— 'Contract— Time for Payment-^Credit 
Expiring. 

A. agrees with B. to piu*chase of him (B.) a 
quantity ,of books, jt being agreed at the time of 
making the agreement (which was oral) that the 
same should be paid for at the end of three months. 
The books were not delivered to A. until the expira- 
tion of three weeks, which B. calculated from the 
day when the above agreement was entered into. 
At the end of the three months, as calculated by B., 
he (B.) applied for payment of the money, which A. 
declined to pay until he had had the books the three 
months for which he stipulated. 

The mooter wishes to know from what time the 
contract will run, viz., from tlie time of making the 
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bargain, or from the day on which the books were 
delivered ? Aliquis. 

No. 149. — Benefit Societies — Alteration of Allowance, 

In January, 1856, A. became a member of a 
benefit society, the third rule of which was, that, in 
case of the illness of any member, such member 
would be allowed lOs. per week during illness. In 
July last A. became iU, and received the lOs. for 
several consecutive weeks. During his illness the 
above rule was altered, and, instead of 10s., a sum 
of 58. only was allowed. Will some correspondent 
advance his opinion as to whether A. can claim the 
original aUowance, or whether 58. is all he can claim 
notwithstanding the fact that the alteration was 
made during his illness ? Aliquis. 

No. 150. — Execution of Power, 

^* By indentures of lease and release (1792) free- 
hold property was conveyed to the use of A. his 
heirs and assigns; in trust for such person and persons 
for such estate and estates in such parts, &c., as B. 
the wife of C. at any time or times thereafter during 
her coverture, and notwithstanding the same, and 
as well covert as sole by any deed, &c., or by her 
last will and testament in writing to be executed in 
the presence of and attested by three witnesses 
should limit, direct, or appoint, give or devise the 
same, and for want thereof in tmst to pay the rents, 
&c., to said B. for life, for her sole use and benefit 
free from marital control, and after her decease in 
trust for said C. for life with remainder for all and 
every the child and children of said B. by said C. or 
any former or fiiture husband begotten to be divided 
between or amongst them (if more than one), and 
for their heirs and assigus as tenants in common, 
and if but one such child, then the whole for such 
one child his or her heirs. 

B. had two children at least, and survived C. By 
her will (25 April, 1796), attested by three wit- 
nesses, after a specific devise of part of the pro- 
perty comprised in the receited indenture, she 
continues, **and as for and concerning all the 
rest residue and remainder of my estate and 
effects, which I shall or may lie seised or possessed 
of, or entitled to both real and personal, &c., I give, 
devise, and bequeath the same unto my daughter D. 
to hold such parts as shall be real or freehold unto 
her, her heirs and assigns for ever.^* Was' this 
a good execution of the power. S. H. P. 



S^OTICES TO CORRESPONDENTS. 



Lkx (Bradford).— You should read for about four 
hours each day, which would certauily suffice if you 
make a point of clearly understanding what you 
read. There will not be a new edition of the 



'' Key " for some time. There is a third edition of 
" Dart," price 26s. 

A. F. — We are sorry that a proof was not sent ; 
but we think it will be found to be quite correct. 

T. F. P.— We should be glad to have moot points 
and answers by the 20th of each month, otherwise 
we cannot answer for their insertion in the ensuing 
number. 

H. W. M.—The last edition of S|mith*8 '' Hand- 
book to Equity Practice " was published in 185 A 
new edition of ^* Stephen " wfll, it is said, appear in 
April or May next. 

T. L« S. — ^There is no work of the kind, nor do 
we apprehend that one is likely to be published. 
You should carefully read the cases which contain 
any principle or proposition, whether of the common 
or statute law. We shall exclude those cases which 
merely depend on their special circumstances. The 
reports unfortunately abound with such cases, 
and it is their appearance which is destroying the 
scientific character of the law. We do not advise you 
to attempt their ptfusal, as you could be better em- 
ployed. Broom^s '^ Maxims ** is a good book, and of 
the, right sort. You must expect to do copying ; it is 
part of your business ; and though you may think 
it useless, you will find that it is a mistike. You 
should make a point of carefully understanding every 
draft you copy, and making your own observations 
thereon ; and, if necessary, ask for infonnation 
thereon. 

List of Cobrespondektb. — ^The following are the 
only additions to the list, ante pp. 131, xx, xxiv, 
XXX, viz.: — ^Mr. J. R. Fearless, East Grinstead; 
Mr. S. H. Ferrin, Athenaeum Chambers, Nicholas- 
street, Bristol. 

LITTLETON'S TENURES: with Notes, and 
Copious Questions on the Text and Notei. New EdlUon. 
The mode in which this work h«s been edited it, in the first fdiice. 

2 r omitting the portions quite obsolete ; In the next place, hj sUghtly 
tering L^ttlktoii's Text, where some partial change has been made 
in the law since Littleton's time ; and, in the third place, by adding 
notes to very many of the sections, noticing the changes made by 
statutes, and in some cases stating recent decisions of importance, 
and, in the last place, by ftimishing a most complete scnes of 
questions on the texts and notes. 

London : T. F. A. DAY, 18. Carey-street, LlncolnVlnn. 

HOLLOWAY'S OINTMENT AND FILLS. 
By the Joint action of these two inesttmablo specifics, an cu- 
taneous eruptions are quickly banished Itom the system, the wont 
description of wounds, or ulcers are eaaUy eradicatecU the mort>ific 
matter which nature finds ii^urions to her is -thrown out, and a 
thorouglUy healthy state of the blood and fluids Is the result, re- 
storing a sound mind and body to suffererv after all other treatment 
has been found ineffectual— in manv cases sanng surgical operations, 
and even life itself, by their miraculous powers 

Sold by aU Medicine Vendors throughout the World; at r ro fhs sor 
Holloway's EsUblishments, S44, Strand, London, and 80, Maiden 
Lane, New York; by A. Stampa, Constantinople; A. Quldiey, 
Smyrna; and E. Muir, Hatta. 
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MOOT POINTS AND ANSWERS. 



We have been faroared with Beyeral communica- 
tions on the subject of the moot points and answers 
thereto, for which we have to express our thanks. 
The only correspondent who has suggested the total 
suppression is Mr. Randies, whose letter is inserted 
below. We have no intention to refuse insertion to 
moot points, though we join with our correspondent 
in recommending every articled clerk to become a 
member of the Corresponding Society. We should, 
indeed, not be sorry if that Society would relieve 
us from the insertion of moot points, but we know 
from experience, that this will not be so, though it 
certainly has, in some degree, engaged the attention 
of subscribers who would otherwise have sent answers 
to the moot points. We still receive many more 
answers than we can publish, or could ever hope 
to do ; and we should be glad if we could say that 
they indicated an increased care in their preparation. 
No doubt several of the answers are ably written, 
but still there is room for improvement in the 
minority of instances, and we should be glad to see 
our subscribers acting on our suggestions, because 
we are sure they would benefit themselves and our 
readers thereby. Eds. 

To the Editors of the " Law Chronicle." 

Gentlemen,— The desirability of abrogating the 
system of moot points, entirely, has appeared to me 
for some time very manifest, and as you now invite 
attention to the subject, I will state to you my 
reason for so thinking. In the first place, the room 
they occupy is, in my opmion, far too much, and 
too valuable, considering the information to be 
derived from them ; and it may, I think, be devoted 
far more profitably, both to the practitioner and to 
the student, by something of a' more scientific 
character, either from your own pen, or from some 
other source selected by you as suitable to your 
readers. 

I do not wish, however, in saying this, to disparage 
any of the opinions given, as they very often ex- 
hibit that which is quite opposed to such a con- 
struction ; but on looking at the evident superiority 
which matter of a scientific, or even practical, 
nature has over, what cannot be termed much better 
than, discussion. The original design you had in 
the formation of this system of mutual correspon- 
dence, is now, I think, abundantly provided for by 
the ** Law Students' Mutual Corresponding Society." 
of whose existence and modus operandi you and 
most of your readers, are aware. As^he want felt 
before the introduction into your pages of a system 
t5 establish intercommunication on legal subjects 
now no longer exists, apart from your columns, as 
very one, by the payment of an almost nominal 



subscription per annum, cim avail himself of the 
excellent society I have named, I think that, there- 
fore, the mutual correspondence to which your 
c Torts have given birth, and subsequently fostered, 
could be now advanvageously tranSerred to this 
society, and that the space which you have hitherto 
given to it, may be thus employed by subjects of 
a more useful kind. 

I have been a member of this society for nearly 
. two years, and can add my trifling testimony to the 
worth and usefulness of it, as a means of improve- 
ment to the articled clerk. 

I am, &e., 

W. H. BANDLB0. 



CORRESPONDENCE. 



Refubucatiok of Moot Points and Answkos. 
To the Editors of the "Law Chkonicle." 

Gentlemen, — As a subscriber, and contributor of 
moot points to the "Law Chbonicle," you wiB, I 
am sure, pardon me for submitting to your con- 
sideration, the following proposal — a proposal which, 
I am very sanguine, lyould, if carried out, be highly 
useful to the articled clerk, the generality of solicitors, 
and equally remunerative to yourselves. 

What I propose then, is, that once^ or, sayftrtcc, 
in every year (but once 1 think would, for many 
reasons, be the better course), the moot points 
submitted to the " Law Chronicle," together with 
one or two answers thereto, shou Id be collected, 
and (with editorial remarks when necessary) bound 
in a separate book, neatly" got up ** and flunked at 
a low, yet remunerative, figure to the legal world. 
I havd no difficulty in assuming that all, or the 
greater portion, of your numerous body of mooters, 
and moot point answerers, would gladly avail them- 
selves of having such a muUum in parvo in their 
study or office ; at any rate, it is, I think, a subject 
worth a trial. I would suggest that the period for 
commencing the work, should be frt)m the time 
when your paper became the "Law Chbonicle." 

I have long thought this would be desirable ; and 
the more I consider the matter, the more sanguine I 
am as to the result. 

Apologising for intruding myself on your valuable 
space, I remain, &c., 

March 18th, 1857. Aliquis. 

Note. — ^This is a matter for the consideration of 
our subscribers, and all we can say is, that if a suffi- 
cient number of Ihem would support the proposed 
re-publication, there would be no objection on our 
part. We now print the above communication for 
the consideration of our subscribers, and we shall be 
glad to know what their views are regarding the 
subject— Eds. 
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MOOT POINTS. 



No. IbX.—Accovnt Stated. 
A married woman, living with her hoshand, runs 
up a bill with a tradesman for necesBaries, ^ l%e bill 
(made out as against her) is delivered, and she pays 
money on accoimt, leaving a considerable balance 
dae, for recovery of which it is necessary to take 
proceedings against the husband. As it is impossible 
to prove the delivery of all the items, will proof of 
the payment on account enable the tradesman to 
recover against the hnsband without adducing evi- 
dence of the sale and delivery? In other words, 
can a married woman '^Itate an account," so as to 
bind her husband when the chum is for necessaries ? 

R. 

No. 152. — Libel— Railway Notices of Conviction, 

Do not railway companies render themselves 
liable to an action of libel, at the suit of the in- 
jured person, by the publication, as is frequently done 
at railway stations, under the head of ** caution," of 
the conviction of a person under the bye -laws of the 
company, for an infringement by him, of such laws, 
by travelling without a ticket with an intent to de- 
fraud such company. S. S. P. 

No. 153. ^^-Driving on a Foot- Path. 

Hie road from A. to B. is a highway. About half- 
way between A. (which is a small village) and B. 
(which is a large town), is a long lane, which even- 
tually leads again, and is the shortest road, into the 
said highway. On the 5th of February last, G. H. 
— ^who resides at A. — in going fr^m there to B., went 
down the lane in his horse and gig, and, in order to 
avoid going over the hard stones, went on- (what the 
conmiissioners call) the foot-path, which is a part of 
the lane, having, in some parts of it^ but not in others, 
a line of moss. The path is, however, quite on a 
level with the road, and— but for the moss or grass 
— there is not the slightest evidence or sign of a 
foot-path. 

The mooter wishes to know whether G. H. can be 
indicted for riding or driving on this path; and would 
be glad if some correspondent would advance any 
case's, either ;)ro or con., at all bearing upon the sub- 
ject ; he is of opinion that G. H. is not indictable. 

AUQUIS. 

No. 154. — Erecting Tombstone in Churchyard. 

D. is a small village in the county Of , and A. 

is the rector of a church there. In this village it is, 
(and has been, for time immemorial,) the custom 
not to erect tombstones. Yet, although no one is 
allowed to erect /them, they are permitted (and can- 
not be hindered therefrom) to lay t^ tombstone on the 
grave (which also must be flat) of any person de- 



ceased. In the month of August, 1855, C, the 
wife of B., died, and was buried in the above church- 
yard; but A., the rector, peremptorily refuses to 
aUow a tombstone to be erected by the said B. ' The 
mooter wishes to -know whether A. cankgaUy do 
this ; and would be glad of cases and opinions show- 
ing either to be the case. AuQuxs 

No. 155. — Maintenance of Orand/cUher. 

Aliquib would be glad to know whether a grandson 
is compeUabie to contribute to the maintenance of a 
granduther, whether such grandson does, or does 
not reside with his grandfather. 

No. 156.--reiider in Copper, 

A., a collector of assessed taxes called on B. for pay- 
ment of thirty-five shillings due hx respect thereof; B. 
tendered him £1 10s. in copper, and tendered the re- 
inaining 5s. in silver ; A. declined to accept it thus : 
and by the 56th George 3, ss. II & 12, it is enacted 
that the gold coin shall be the only legal tender ex- 
cept as regards sumb not exceeding 40s., which- may 
be tendered in the silver coin. Under these circum- 
stances, the mooter wishes to know whether the 
above tender was one which the collector is compel' 
table to receive. The mooter inclines to the opinion 
that, inasmuch as it is under 40s., the tender by B. 
was a sufficient one. Aliquis. 

No. 167.— Right to Kill Chme. 
A., whilst out shooting, fires at and wounds a par- 
tridge, which, flying over to B.'s land, A. follows up 
and captures there. Whose property is the par- 
tridge? There are various opinions expressed on 
the subject, most -of them affirming that it belongs 
to A., and I should therefore be glad if some of 
your numerous correspondents would fiivour me 
with their views upon the subject. I think it belongs 
toB. T.J. P. 

No. 158. — Clergyman — Rejusal to Marry. 

S. J. and E. U., being both of full age, and under 
no disability whatsoever, obtained a license from the 
Bishop of L. for their marriage in the parish church 
of Y. Due notice wiu given to the officiating 
clergyman of the parish, requesting him to perform 
the ceremony, but, upon T>r^«enting themselves, he 
refused so to do. 

Will an action at law lie against such clergyman 
for the refrisal? A. H. Mobton (Louth). 

•No. 159. — Property in Fence. 

A f^nce (poled) which parts A. and B.^s property ; 
it is not known by whom the polings were put up ; 
the rails to which the poles are nailed are on .tiie 
side or opposite to B.^s property. — ^To whom does 
the fence belong, or who liable to repair, both par- 
ties questioning to whom it belongs? Does the 
rails govern any act of ownership to which the poles 
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are nailed, and in what work ahall I find the sub- 
ject? LxZyjcm. 
No. 160. — Covenani rwnung with Land. 

A. and B., tmstees of a settlement, sell lands in 
fee to B. and C, and eonvey them toD. and his 
heirs, to the nse of B> And C, their hein and assigns 
forever. D., for himself, his heirs, and assigns, 
covenants with A. and B. that he, his heirs and 
assigns, will repair certalB^pands, &c., in the land. — 
Will D.'s coYenants nm with the land? 

T. G. H. 
No. 161. SaU if Horn. 

A. purchases a horse of '!>. for £60 ; two days 
afterwards sends the horse back, saying, he does 
not like the horse, and shall not keep it. No writ- 
ten agreement or earnest is given. D. sells the 
horse by anedon in the market-place for £40. — ^Can 
D. recover the £20 d^cient, for which A. bar- 
gained? .^____^^__ Mkbcatob, 

NOTICES TO CORRESPONDENTa 



W. (Sheffield).— Perhaps a copy would be fiir- 
nished on application to the secretary. Only arti- 
cled clerks aod solicitors are members of the so- 
cieties, and we are not aware that they admit other 
clerks to hear the discussions. Why cannot the 
other clerks get up similar societies, and thiis benefit 
themselves? 

W.E. H.— Yonrs is a good snggestion, and we 
will see about it. We also are sorry we did not 
continue the series of works, as we think they woold 
have been very nsefbl. 

A. Z. — ^For common law practice — Lush, by 
Stephen, 2nd edit., or, a shorter work. Smith's 
Action at Law, 6th edit, by Mr. Prentice, 10s. 6d. 
For, the principles, perhaps Broom's Commentaries 
is the best. The litUe work of Mr. Williams, re- 
centiy noticed, would be also useful. 

T. C— Apply to Uie secretary at the Law Institu- 
tion. We are considering about the proposed new 
series, but suggestions will be acceptable. We do 
not know when the Snd vol. of Davidson will be out ] 
the publishers' promises are not* to be relied on. 

S. G. — ^We cannot interfere with such a matter. 
Reading for five hours a day ought to suffice ; in- 
deed, much less than that, if accompanied by thought- 
ful consideration and discussion, would be sufficient 



SUBSCRIPTIONS. 



Bankruptof^ appeal from Lords Ju$Hcei to Lords, 
— The Lords Justices refused leave to appeal firom 
' their decision to the Lords, in the case of exparte 
Marcus, re Royal British Bank (5 Week. Rep. 
885), on the ground of the delay in making the 
application. 
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ARREARS OF SUBSCRIPTIONS. 

Hie second volume having long ago been com- 
pleted, we should be obliged by payment of Sub- 
scriptions ^ that and the first volume. We are 
extremely anxious (fi>r particular reasons) to have 
an arrears settied, and we shaU, therefore, be 
obliged if those who are in arrear (and we are 
sorry to say this la the case with many hundreds) 
will forthwith pay, and so spare us the necesn^ ftrir 
making application for the amomit lliere is 
another half year now due (vis., Nos. 26 — 81). and 
the subscription for that is now lls.^ which we shall 
be4^1ad to receive. 
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MOOT POINTS. 



No. 162; — Party to action — Probate duty. 

A. executes ft voluntary settlement in favour of 
his daughter B. of certain promissory notes payable 
to A. or his order amounting to £1,000, but A. does 
not indorse them. A. makes a will leaving C. his 
executor. Who is the ^g^oper party to sue for the 
notes? 

The mooter is of opinion that C. should sue and 
receive the amount in trust for A., and if so, ought 
C. to pay probate duty on the amount of the notes 
(£1,000)? T. F. P. 

Na 163. — Lunatic — Maintenance, 

A. (not a pauper), residing with her husband B., 
becomes a lunatic. B. obtains an order signed by a 
clergyman for A.'s removal to the county asylum 
A. is removed at BJs expense. 

The superintendent of the asylum calls on the 
overseers of the poor for the amount of maintenance, 
&c., incurred in the a^lum. 

Can t^e overseers recover same from B. (he being 
in a position to pay), having regard to the 16 & 17 
Vic. c. 97, ss. 68 and 94, where it says the order of 
removal should be signed by a justice, and if so 
what proceedings ought to be taken to enforce pay- 
ment on behalf of the overseers. T. F. P. 

No. 164. — Voluntary settlement, 

JL,y on his second marriage, being insolvent, con- 
veyed lands to trustees to the use of his intended 
wife for life, and remainder upon trusts for the 
benefit of the children of such marriage, failing 
which for the children of his former marriage. A. 
has since become bankrupt. Such limitation to the 
children of the former marriage being clearly volun- 
tary, can the settlement be void as to that limitation, 
and good as to the others, or will the fact of its 
being void as to one part render it voidms to the 
whole, or its being good as to one part render it good 
as to the whole? 

In Newstead v. Searles, 1 Atk. 265, a settlement 
by a widow in favour of her existing children (she 
being about to marry) was held good, because if 
otherwise, the children of Xhe first marriage would 
have been in the power of the second husband. 

'This would hardly seem to apply in this case. An 
opinion with authorities will oblige. L. C. 

No. 165. — Vendor and Purchaser — Rights of Road — 
Specific Performance, 

A. and B., trustees of a Land Society, sell by 
auction to C. (a director and shareholder in the 
society) a plot of building land, with a condition that 
** the lot is sold subject to such rights of way or road 



and drainage, and other easements, as the same is 
now subject to." D. (an owner of adjoining lands) 
has a right oJ& road for agricultural purposes across 
the lot, and declines to substitute a new and more 
convenient road for it. C. no doubt was aware of 
the existence of the road which D. had the right to 
use, it being stoned, &c. ; but believing that the new 
road would be accepted in substitution, made the 
purchase. 

Will equity decree specii c performance against 
C. under the drcumstances stated ? J. G. H. 

No. 166.— i2e/iuoJ to insert Advertisements. 

A tradesman, who had fireqnenUy advertised in a 
certain newspaper, called at the loffice of the paper, 
and presented .the usual form of advertisement for 
insertion ; but, owing to some unpleasantness that 
had arisen between them, the editor declined to 
insert it, although the money was offered at the time 
of presenting the advertisement. He also dedinea 
to give any reason for revising to do so further than 
that an editor is not obliged to insert an advertise- 
ment unless he thinks proper. 

The mooter is of a different opinion, but would be 
glad to hear any opinion, whether coinciding with 
his own or not. AuQUifl. 

No. 167.— H^—Afoney* due to Testator. 

A testator, by his will, gave to his son B. (inter 
alia) as follows ; " And as to all ready money which 
shall be in or about my said dwelling-house, or due 
to me at the time of my decease^ 1 give the same to 
my said son B. absolutely.** 

At the time of testator's decease there were due to 
him several sums of money, secured by certain pro- 
missory notes, as also a sum of £400, secured by a 
mortgage deed. C, who was the residuary legatee 
named in the vnll, considers that as the notes of 
hand and mor gage deed were not specifically men- 
tioned in the will, the same belong to him as 
residiuuy legatee. B. contends that it was evidently 
the testator's intention that the above " money *' 
should belpng to him. The notes and mortgage 
deed are now in the hands of the executors of the 
will, who decline to part with them until the person 
entitled thereto is proved to them. Under these 
circumstances, the mooter would be glad of an 
opinion on the subject. AxiQUis. 

No. 16S,— Municipal Corporation — Assessor, 

Can A: B., who has served the office of assessor of 
a ward in a borough town, where there are several 
wards, be compelled to serve the same office in 
another ward within the period of five years, as 
specified by the 6 & 6 WUI. 4, c. 76, s. 61. The 
mooter will be obliged to any correspondents who 
will favour him with their views upon the question, 
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especially if they can refer him to any cases, or 
inform him whether the question has been anywhere 
agitated, and what was the decision. M. 

No. IG^.—Wair^AbaUrMnt. 

Testator, by his will, bequeathed the 'sum of 
£1,000 Consols, without referring to any particular 
stock, to A. B. ; and he also bequeathed several 
other pecuniary legacies. After payment of debts 
the residuary personal estate is insufficient to pay the 
said legacy of £1,000 and the other . pecuniary 
legacies in full. Is A. B. entitled to the whole 
£1,000, or must he abate proportionally with the 
other legatees ? Quaere : la the above legacy a 
general or specific one ? M. 

No. 170. — Confirmation Deed— Married Woman — 
Acknowledgment, 

Testator, by his will, gave his real estates to 
trustees upon trust, when his youngest child should 
attain twenty-one, to sell and stand possessed of 
the purchase moneys in trust for his children equally 
as tenants in common. The trustees have sold the 
estates in lots, but there is no clause in the will 
empowering them to give discharges to purchasers. 
If it can be avoided, it is not intended to make the 
eestuis que trusts, who have all attained twenty-one, 
parties to the different deeds of conveyance. Two 
of the children, being daughters, married; one of 
them is dead, and her husband has t^en out letters 
of administration to her effects. The other daughter 
and her husband are alive. What description of 
deed will be required to satisfy the purchasers, and 
ought such deed (if any) to be acknowledged by the 
living married daughter ? M. 



ANSWERS TO MOOT POINTS. 



No. 151. — Account stated (ante, p. xzzix). 
The husband is bound to supply his wifevwith 
liecessaries suitable to her station in life. In law 
the husband and wife are one. It is immaterial, I 
think, to the point raised whether the account was 
made out against the wife or husband — the payment, 
though made by the wife, will be the same as if 
made by the husband, and this will, I think, be suffi- 
cient evidence for the tradesman to recover against 
the husband without proving the sale and delivery 
tf the goods. S. R. 

No. 151. — Account stated (ante^ p. xxxiz). 
In answe ing this point it is taken \for granted, 
that the husband is liable in respect of the goods 
supplied to the wife, as contracts made by a wife for 
the purpose qf furnishing herself with necessaries 
are in general binding upon the husband, and if they 
be living together his consent to such a contract will 



ordinarily be presumed, but, an acknowledgment of 
an account by the wife alone (by part payment or 
otherwise), the writer is of opinion, would not be 
sufficient to bind the husband unless made by his 
direction, or at least with his consent. In order to 
sustain a count on an account stated, there must be 
an acknowledgment' of a previous debt (Gough v. 
Findon, 7 Exch. Rep. 50, 51). I am not aware that 
a wife has any general authority to make such an 
acknowledgment as appears to be required by this 
decision ; where, however, the agency of the wife can 
he shown, an account stated with or by her in respect 
of her husband^s demands or debts will be binding on 
her husband (Buller's N. S. 129; Roscoe's Evid. 
810, 5th edit). 

Might not the delivery be proved by subpoenaing 
the wife to attend as a witness, and questioning her 
as to the fact? Z. 



No. 151. — Account stated (ante, p. xzzix.). 
I am of opinion that a married woman ^cannot 
state an account for goods supplied to her sufficient 
to^ support an action, and also strict proof would be 
required as to delivery, &c., in an action against the 
husband. T. F. P. 



NOTICES TO CORRESPONDENTS- 



S. R. — ^Yott had hetter confine yourself to the 
common law for the present, and make yourself 
master of Archbold^s Practice, as you have it When 
it is finished, you should read Broom's Commentaries 
on the Common Law. It will then be time enough 
to turn to the other branches of the law. 

H. O. — ^We do not think that common-place 
books are now i.^uch used. We fancy the present 
age is "too &st'' for so slow a proceeding. There 
can be no doubt they were formerly esteemed to be 
of assistance. The best system is, in our opinion, 
that described by Locke as the one which he pursued. 

S. F. M. — ^We really cannot sa/ when Mr. Sweet 
will fiivour the public with Uie long-promised 
volumes. The only other work of a similar cha- 
racter (meaning of approved precedents) is that of 
Mr. Martin, by Mr. Davidson, a second edition of 
which is now passing through the press at the snaiPs 
usual pace. 

C. J. — Write to the Secretary at the Law Insti- 
tution. The next number will complete vol. 3. We 
are obliged by the suggeation. 

Lex, E. L., S. P. M.— We agree with you gene- 
rally as to the proposed publication, but we cannot 
say more than we have doi^e ; if the society thinks 
it must have a journal, we cannot complain. Would 
' not a remonstrance be effectual. 
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T. V. — ^We think three hours* reading sufBcient, 
especially if followed by meditation, or, better still, 
discossioa. 



SWINDLING BANK AND JODfT STOCK 
CONCERNS. 



It seems very doubtful, after all, whether the fiimous 
Tipperary Bank is to bear away the palm of modern 
' swindling. The Messrs. Sadner, as they had pre^ 
decessors who plundered the public on k smaller 
scale, have successors also, some of whom have gone 
as &r, if not farther, in the career of rascality. 
Amongst the swindles recently exposed, in addition 
to the Royal British Bank, are those of the London 
and Eastern Banking Company, which, in the space 
of three years, has suffered one of its directors to 
borrow £237,000 out of a paid-up capital of £250,000, 
.accommodated other' directors with about £50,000 
more ; the Australian Agricultural Company, which, 
with a paid-up capital of £380,000, and a free grant 
of nearly 700,000 acres of valuable land, has con- 
trived to squander alt its available resources, the 
shareholders being, in the meanwhile, kept in a 
state of profound ignorance as to what was going on ; 
and the North of Europe Steam Company which 
has recklessly left a paid-up capital of £500,000 to 
the control of a single individual, and has been 
declaring dividends at the rate of 8 per cent, per 
annum, not only when there had been no profits, but 
when the company was on the' high road to utter ruin. 
The Morning Post^ which is generally considered to 
be the Palmerstonian organ, announces that several 
legislative measures are in contemplation for the 
purpose of checK]^ these shameless frauds and 
malversations. On6 of these measures is to extend 
to banking and insurance companies the principle 
of limited, liability, *snd also the winding-up ma- 
chinery of the Joint-Stock Companies Aat of 1856, 
with a provision that no share in joint-stock banks 
shall be less than £100, and that no more than £50 
per share shall be paid up, so that, should the 
concern become insolvent, there will be a reserve 
fund equal to the original capital to meet losses. 
Another bill relating to breaches of trust will make 
the publication of false statements of the affairs of 
any company by the directors, managers, &c., with 
intent to deceive or defraud, or the carrying on of 
business by bankers when they know that they are 
insolvent, a misdemeanour, punishable with fourteen 
years' transportation, or pcnnl servitude not exceed- 
ing fourteen years, or less than four. 



SUBSCRIPTIONS. 



The subscription for Vol. 11. (Nos. 13—25) is 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the current 
volume (Nos. 26 — 37) is £1, if pre-paid ; if not pre- 
paid it will, as in the case of vols. I. & 11., be £1 2s. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre-payment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publbh6r, Mr. Thomas Day, of 
No. 18, Carey Street, London, W. C. 



ARREARS OF SUBSCRIPTIONS. 
The second volume having long ago been com- 
pleted, we should be obliged by payment of Sub^ 
scriptions for that and the first volume. We are 
extremely anxious (for particular reasons) to have 
all arrears settled, and we shaQ, therefore, be 
obliged if those who are in arrear (and we are 
sorry to say this is the case with many hundreds) 
will forthwith pay, and so spare us the necesmty for 
making application for the amount. There is 
another half year now due (viz., Nos. 26 — 31), and 
the subscription for that is now lis., which we shall 
be glad to receive. 
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THE NEW LAW PERIODICAL, 
(ante, pp. 338, 347). 



Dear Sirs, — I have not the slightest wish to 
notice xu.r. EUis^s gratuitous and uucourteous allu- 
sions to me further than by saying that they are all 
properly estimated. 

With respect, however, to his dictatorial question- 
ing of ttiy right to interfere with the proceedings of 
the Law Students* Mutual Corresponding Society, 
I would observe that as a member of this Society, I 
undoubtedly have such a right, and I am quite at a 
loss to know why Mr. Ellis* should so absurdly 
attempt to impugn it ; a^the same time, I cannot but 
inquire by what authority is the assertion of so 
doubtful a prerogative, altogether foreign to the con- 
Btitution of the Society, as non-interference with its 
affairs by ivuy except those immediately connected 
with it, sustained? 'the remarks you thought it 
necessary to make when first noticing the project,* 
I consider were fully justified by the perusal of the 
prospectus, and were, in every sense under the 
circumstances, indulgent ; the • present rejoinder 
is, therefore, most imcalled for, and decidedly im- 
pertinent to yourselves, irrespective of any other 

If the new journal be intended, as Mr. Ellis now 
says it is, to have exclusive reference to tlie Corres- 
ponding Society, and to be published under its 
direction, why, I would ask, are not these facts 
apparent of themselves by the project coming as it 
should do, if they were correct, from the representa- 
tive of that society, the committee? There is a 
committee of five elected annually, and surely if a 
new design is to be received as the official product 
of the Society's wants and wishes, it should, at least, 
bear the impre^of the fact by being issued under 
its expressed sanction and approval, and not rest on 
the mere declaration of one individual. But even 
supposing it can be shown that the committee ap- 
proved the scheme, what right has it to embark in 
such an enterprise without first consulting the 
members upon its advisableness ? None, I appre- 
hend. And I believe I am correct in stating that 
the circular letter was the first intimation they had 
of the undertaking. The information now volun- 
teered by Mr. Ellis is not, I affirm, the language of 
the circular, but the result of after deliberation ; the 
only inference deducible from it being that which 
I at the outset drew, and which, after a second 
perusal, I confidently assert is its fair interpretation. 
^Vllat otlier construction, I should like to be in- 
formed, could be placed upon such a sentence as 
this. "The solicitors have their journals, why not 
the articled clerks theirs." If the projectors were 



so unfortunate as to frame their prospectus wrongly, 
and not in accordance with their intention, why did 
the-' not candidly confess it, instead of opening fire 
on the exponents, of their mistake who only put a 
fair meaning upon what they had written. 

. Although it seems that out of one hundred I have 
the misfortune to stand alone in my notion of the pro- 
ject, I do not think any the less of it on that account, 
as the only cause to which I can ascribe this circum- 
stance, assuming what Mr. Ellis states to be true, is, 
that the nine^-and-nine, with all deference to them, 
do not throughly comprehend the magnitude or 
extent of the undertaking on which they are about 
to enter. 

Against the project in its present shape I, as a 
member of the Society under whose eover it is spe- 
ciously sought to be introduced, firmly remonstrate. 

I am happy to learn from Mr. EUis's statement, 
that his benevolent and disinterested efforts to assist 
his fellow clerks, without any other remuneration 
than thanks, have met with the reward a c' sign so 
truly philanthropic deserves, and the pleasing icflec- 
tion which it must produce will, I make no doubt, con- 
tribute very much to alleviate the triab And burthens 
to which an editor's laborious life must necessarily 
expose him. If, however, he should not have the 
felicity to accomplish his laudable object, and, con- 
sequently, not experience the proud satisfaction of 
filling the editor's chair (doubtless the subject of 
many a day dream), the knowledge that it was 
almost within his grasp, but, like another bubble, 
annoyingly vanished, joined to all the rest of the 
solacing thoughts expressed in his letter, will, I am 
sure, more than compensate him for the whole of his 
gratuitously bestowed time and trouble; 
I am, &c., 

W. Henrt Handles. 
London, May 20. 

Note. — Considering that Mr. Randies was fairly 
entitled to a reply, we have given insertion to his 
communication, but we cannot insert any others. 
We have received a circular of the Society from Mr. 
Ellis, which more than bears out our previous state- 
ments, and we should have inserted Mr. Ellis's 
letter accompanying it, had it not heen a complete 
tissue of uT\just insinuations, which, if indulged in by 
him in his new capacity, will soon disgust every 
person having the least feeling of self-respect. A 
more ungeutlemanly letter we have never received : 
we do not think it a necessary qualification for an 
editor that he should fteasc to be a gentleman. 

Eds. 
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MOOT POIXTS. 



No. 171. — Will — Action oh Najlect to liepair, 

M. E. by will devised his real estate to A. B. and 
C. D. (his executors), and their heirs, upon trust to, 
or otherwise permit, his wife and her assigpis during 
her life, if she should so long continue his widow, to 
receive and take the rents and profits thereof, and 
after her decease in trust to sell. During the 
widow^s life the buildings on the estate became v^ry 
much out of repair. The widow died intestate. 

Can the trustees of M. E.*8 will support an action 
against the ^vidow's administrator for the damage 
sustained by reason of the neglect to repair ? Ah 
opinion is earnestly requested, o 

T. N (Lambome). 

No. 172. — Devise hy Will— Revocation by subsequent 
Contract to Sell. 

Is it settled law that a valid contract by a man to 
sell his estate revokes his will made since the dlst 
December, 1837, so as to entitle his executors to the 
purchase-money in preference to his devisee ? {vide 
7 Wm. 4, and 1 Vic. c. 26, s. 28.) M. 

No. 173. — Joint-stock Company — Effect of Verdict — 
Pending Winding up, 
A. sues and obtains a verdict against some of the 
substantial members of a joint-stock company for 
the debts of the company. Before execution issues, 
one of the defendants files a petition as a contri- 
butory for winding up the company under the 
Winding-up Acts, 1848 and 1840. Can such execu- 
tion be stayed hi consequence of such petition ? K 
not, at what stage of the proceedings in the action 
can it be stayed by a petition for winding up ? Does 
the fact of filing a petition and doing what may be < 
necessary under it alone stay proceedings, or must a 
summons to stay proceedings be taken out ? Infor- 
mation on the above point will oblige. L. C. 

No. 174. — Liability 0/ Proprietor of Dining-housc. 

A customer finds money on the table of a dining^ 
house leH by another customer, and informs the 
proprietor. The house is simply a dining -house, 
and does not provide lodging. Qua^e, does the rule 
that an innkeeper is liable to his guest for goods left 
with him apply in the point mooted, or can the finder 
of the money insist on holding it cu against the 
dining-house proprietor until the owner be found? 

M. 

No. 175. — Will, Advancement Clause — Articled 
Clerk. 

A testator in his will introduces the following 
clause :^^* And I hereby authorise my trustees and 



the siurvivorof them, his executors and administrators, 
to lay out aud expend such part of my personal 
estate as they or he may think fit in the placing out 
apprentice and educating all or any part of my said 
cliildrcn, independent of what I have before given 
and bequeathed to them." 

Testator died on 5th March, 1855, and letters of 
administration were taken but by the executors. 

Testator at the time of his death had a son then 
IG years of age, and who had been articled, and. was 
then serving his articles under an attorney. Since 
testator's decease, he has paid out of his own pocket 
all expenses in purchasing books, &c.j in course of 
his studies ; and being in very good circumstances, it 
is very improbable the^ trustees will offer him any 
money, whether fie iTehtitled to it or otherwise. 

Would his legal friends be so kind as to assist one 
of their crafl uCi giving their opinion — if all the 
necessary expenses in studying in his profession 
since his father's death, to the time of his admittance 
with the admittance fees, should be had out of tlie 
residue, or is he to pay them himself? 



RESULT OF EXAMINATION. 

The result of the last Easter Term Exa:nimiiiOu is 
not calculated to re-assure articled clerks, no less - 
than twenty 'three having been postponed. It'is true 
that there were as many as 111 candidates, and that 
the number of rejected is neither so great in fact nor 
relatively as at the previous Hilary Term Examina- 
tion {ante, pp. 308, 349, 350). Still, the number is 
much beyond what it shoidd be, and we believe it 
has surprised tuany who had counted, notwithstand- 
ing our warning to the contrary {ante, pp. 308, 309), 
^lat the Examiners would be extremely lenient afler 
so much severity. We trust other clerks will take 
warning by the example, and not treat a rejection as 
a mere postponement to the following Term. We 
hear, too, that not a few of the twenty-three rejected 
were of the number of the " postoned " in Hilary 
Term ; and we would advise them to further post- 
pone their examinations until the beginning of next 
year, which will afford them an opportunity for real 
preparation, and be considered more respectful to 
the Examiners. The condition of that clerk who 
should then fail to pass would be, indeed very sad, 
and would suggest a very reasonable doubt whether 
he would not do well to avoid entering a profession 
for which he must clearly be incapacitated, so far as 
concerns the proper discharge of his duties to his 
clients — duties which require a precise knowledge of 
the principles of the law, as well as the capacity to 
apply them to the facts and circumstances of each 
particular case. 
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In addition to the already existing prizes given to 
the best candidates, there is a prospect of further 
prices, as the Society of Cliffdrd'a Inn have promised 
an aunuai sum of twenty guxneai to provide for addi- 
tional testimonials. We say additional as we trust 
the Incorporated Law Society will not withdraw their 
allowance merely because die Clifibrd^s Inn Society 
have come forward so handsomely. 

The Trinity Term Exammation will take place on 
Tuesday, the 3nd of June. There are about eighty 
clerks who have given notices for examination, but 
all may not go up. 



NOTICES TO CORRESPONDENra, 



M. F. S.— ^It is indispensable to answer in Com- 
mon Law, Equity, and Conveyancing; the other 
branches are optional, but it is better to answer in 
alL There is no known rule as to the number of 
questions to be answered : quality is more essential 
than quantity. We should conceive that tea 
questions in each of the .three indispensable branches 
would suffice, if quite correct. 

Lkx (Manchester). — ^See our notice respecting the 
edition of Blackstone. 

T. N. — ^The proposition of " Aliquis *' does not 
receive such support as would justify its commence- 
ment. 

H. £. M. — ^No notice of competing for honours is 
required. The questions are the same ; the only 
requisite is superior answers. We are obliged by 
your suggestions, which shall have attention. No 
scheme which involves any additional payment will 
have the least chance of success. 

Stkphen*8 and Krrr*8 Blackbtone. — ^It is im- 
possible for us at the present time to satisfy the 
inquiries made from so many quarters as to thece 
T orks. With respect to the first of them, we have 
made inquiry of the publishers, Messrs. Butter- 
worth, who have politely informed us that they are 
not at present in a position to state with certainty 
when the work will appear, but it is in a forward 
state, the greater part being already printed off, and 
the ^ two editors (the learned Serjeant and his son) 
are labouring most Mdefatigably to present the work 
to the public with all that con\pleteness and accuracy 
so necessary to maintaiikits present celebrity. Time, 
of course, must be allowed for the preparation of a 
new edition of the work, which embraces almost 
every, head of the law, and is, therefore, so open to 
alteration from statutes and decisions. But this to 
many is a very annoying circumstance, because 
tliey are anxious to possess a work. Under these 
circumstances, Mr. Kerr^s edition of Blackstone 
naturally attracts attention, and also from its com- 
parative cheapness; and we understand Uiat the 



edition, which has not long been published, is now 
nearly exhausted— a circumstance which may be of 
importance to persons anxious to purchase at thef 
present time. At present we sre not m a condition 
to enter into the comparative meriCs of the two 
w'orks, nor can we account, as so many have re- 
quested us to dOf for the difference in price of the 
two works, though* perhaps on another occasion we 
may be able to give further information on these 
and other points respecting the two works. 

G. M. L.— We cannot fbrther notice the subject. 
We think enough has been said by Mr. R. without 
any additional matter. Of course we shall cdntinue 
the moot points and answers/ 

L£X (Liverpool). — ^We would advise ychf to read 
Story very careiblly. Any edition will suffice , 
though, of course, the last edition would be prefer- 
able, if you had it 

A. C— You will be in time for Hilary Term, but 
not for Michaelmas. The delay will give you an 
opportunity for seeing town practice, which csnnot 
be done effectually in the long vacation. 

Davis's Coumty Coubts.— We have been com- 
pelled to delay notice of thia woxk until the next 
number. 

F. N.— There is a manual by Mr. Wharton, bni 
we do not think it would be of much assistance to 
you. See above notice as to Stephen. Ton should 
read it carefiiUy as a foundation. *Much depends 
upon your diligence; two years is a very short 
period. , 

SUBSCRIPTIONS AND ARREA«S. 



Vol. m^ being now complete, all subscriptions 
must be paid up forthwith. The amount for tbst 
volume is £1 2s. Very many subscribers are much 
in arrear ; and we retdly must request them to pay 
up without any further delay, as the non-payment 
is a great inconvenience to us. The amount to an 
individual subscriber is comparatively small; but 
when there are several hundreds in arrear, the 
amount becomes of considerable importance to us. 
We are sure if our subscribers would only consider 
this matter for a moment, they would not fhrther 
delay paying up their arrears. 

The subscription for the next volume (Vol. IV.) 
will be £1, if prepaid Post-office Orders should be 
made payable at the Stoand Post-office, to our 
publisher, lAr. Thomas Day, of No. 18, Carey- 
street, London, W.C. 



Printed Mid pnbliahed by Thomaii F. A. Dat, at his 
No. 13, Ciirey-8tro«t, Unooln't-lnn-fleldt, in the p^rWi of St. 
Clement Dmicb, In the county of Mlddlowxx..— Monday, 
June 1, 1857. 
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